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CHAPTER XVI. 

OF OFFENCES AFFECTING THE HUMAN BODY. 

2996. Tc^ical Iiitroduction.--This chapter consisting of 80 sec- 
tions deals with all offences involving personal iniury. They are, 
therefore, classed as offences affecting the human body. The chapter 
follows no intelligible line of division It first deals with murder and 
allied offences ^3) They are thrown into the first sub-division of 
offences affecting life. The next sub-division conisting of 7 sections^) 
then deals with offence affecting procreation, such as miscarriage, 
infanticide and the like offences. They have evidently been placed 
next in order, because they imperil life and are thus akin to murder. 
The third sub-head consisting of 20 sections deals wlh offences which 
involve hurt. The next 10 sections make an excu<-sion into offences 
dealing with illegal restraint and confinement. Then follow 10 more 
sections on the offences involving assault and battery which, to be 
in logical sequence, should have been placed immediately next after 
the offences relating to hurt. The' offences relating to kidnapping ab- 
duction, slavery and forced labour (ss 359-374), covering 16 sections 
really belong to the family of offences, of which illegal restraint and 
confinement are examples, while rape and unnatural offences really be- 
long to offences dealing with sexual gratifications which are in part 
included in Chapter XX. 

However, taking the sections as w.e find them, the scheme of the 
chapter appears to be to take capital first, crime, then other cognate offences 
imperilling life and then minor offences, such as hurt, assault and the 
like. Offences involving forfeiture of personal freedom are dealt 
with in two groups interspersed by the batch of sections dealing with 
assault and battery. The two great sub-divisions of the offences here dealt 
with would then fall into those concerned with personal injuries and those 
affecting' personal liberty The essential distinguishing feature between 
these two classes is that, while the intention is a part of the definition or 
the former and is necessary for the constitution of the crime, and has 
therefore to be affirmatively proved by the prosecution, it need not be 
proved, but will be implied in offences affectmg personal freedom, and in 
which law presumes an evil intention from the evil deed, on the principle 
of res ipsa loquitur. In one s«ise, intention is present in both cases, for, 
without intention there can be no crime; but the mtention which enters 
in the, composition of the former is something different from that implied 
in offences of the latter description. This discrimination is shown by law 
ip making the former acts offences when they are done intentioncJly or 
with knowledge, the latter when they are done voluntarily or wrongfully 
aindknowedge of the evil deed is only required when, but for that knowledge, 
lie act might be innocent. 

2997. Adverting now to the offences falling into the category of 
personal mjuries, the chapter classifies them into five principal heads accord - 


(3) Ss 299-311. 


(4) Ss, j 12-318. 
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ing to the act and effect These are. (i) murder; (ii) voluntary culpable 
homicide; (Hi) grievous hurt; (iv) hurt; and (v) assault The difference 
between the first two is the subject of sections 299. and 300, grievous 
hurt and hurt are defined in sections 319 and 320, while the definition of 
force IS full to pedantic precision in section 349. The distinction between 
culpable homicide and murder is not perhaps so happy, but all the 
s«Hme it IS one upon which depends the punishment of all serious attacks 
on human life Offences against personal freedom may consist of a 
momentary restraint, which would be probably treated as too trivial 
to call for any punishment, or it may aggravate into the more serious 
crime of kidnapping and abduction, in which theie may be a total 
deprivation of personal freedom The constitution of these offences 
depends no less upon the mentality of the accused than upon the 
exercise of will on the part of the person aggrieved. 

2998. The sections are mostly subject to well defined exceptions 
which have been already considered and the knowledge of which is, 
of course, presumed throughout the Code It will be the purpose of 
the ensuing commentary to present the offences as affected by these 
general provisions and to trace the evolution of their various phases, 
presenting as great a diversity as may be imagined from the external 
manifestation of that entity which both the philosophers as well as 
the legislators call the mind. »» 

Of Offences Affecting Life. 

299. Whoever causes death by doing an act with the 
intention of causing death, or with the 
Culpable homicide. intention of causing such bodily injury as 
is likely to cause death, or with the know- 
ledge that he is likely by such act to cause death, commits the 
offence of culpable homicide. 

Illustrations 

(a) A lays sticks and turf over a pit, with the intention of thereby causing death, 
or with the knowledge that death is likely to be thereby caused, Z, believing the 
ground to be firm, treads on it, falls in and is killed A has committed the offence of 
culpable homicide. 

(b) A Imows Z to be behind a bush, B does not know it. A intending to cause, 
or knowing it to be. likely to cause Z*s d^ath, induces B to fire at the bush B fires 
and kills Z. Here B may be guilty of no offence ; but A has committed the offence of 
culpable homicide 

(c) A, by shooting at a fowl with intent to kill and steal it, kills B, who is 
behind a bush ; A not knowing that he was there Here, although A was doing an 
unlawful act, he was not guilty of culpable homicide, as he did not intend to WIl B, 
or cause death by doing an act that he knew was likely to cause death 

Explanation f. — A person who causes bodily injury to 
another who is labouring under a disorder, disease or bodily 
infirmity, and thereby accelerates the death of that other; shall 
be deemed to have caused his death. 

Explanation 2. — Where dpath is caused by bodily injury, 
the person who causes such bodily injury shall be deemed to 



s.m] 


OFFENCES AFFECTING LIFE 


1491 


have caused the death, although by resorting to proper 
remedies and skilful treatment the death might have been 
prevented 

Explanation 3 . — The causing of the death of child in the 
mother’s womb is not homicide But it may amount to culp- 
able homicide to cause the death of a living child, if any part 
of that child has been brought forth, though the child may 
not have breathed or been completely born. 

[Act — s 32. Death — s 46] 
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2999. Analogous Law.— This is a chapter in the Code in which the 
English precedents would have to be carefully examined before being 
applied to illustrate the rules here enacted This is because the two 
systems approach the question from two different standpoints. Under 
English Law the offence is considered objectively; it is considered sub- 
jectively' in the Code But the result attained is m each case the 
same, though the method of arriving at that result is different (§§ 65-69) 
This will be apparent from the discussion under the section under 
which it would be more appropriate to examine ihe standpoints of 
the two. systems For the present it may, perhaps, be stated that 
the definition of culpable homicide here given will sometimes correspond 
with homicide so-called in English Law, and sometimes with man- 
slaughter which IS homicide not under the influence of malice, but where 
the blood IS heated by provocation, and before it has time to cool 
This is exception 1 to s. 300 Other cases excepted under that section 


(5) Per Tatmton, J., in Taylor's case, Lew. 
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are also those classed as manslaughter as distinguished from murder 
in Engli<^h Law. But before adverting to these analogies, it is first 
of all necessary to appreciate the precise meaning of the offence here 
described, and the extent to which it is distinguishable from the offence 
called murder. 

3000. Explanation 3 is not in accordance with the English Law 
inasmuch as while under the English Law the child must be com- 
pletely emerged to constitute a human being, the explanation here 
renders even a partial emergence sufficient But though it may be 
so, the child must be alive and developed beyond the foetal stage. 

3001. Tn accordance with an ancient rule of English Law no person 

can be held criminally liable for compassing the 
English Limitation death of another, unless the latter dies within a 

a Year and a Day. year and a day of the act, the day of the act 

being counted as the first day in the calculation. 
The reason for this rule is to limit the liability of the accused to a 
definite time after which other causes are as likely to supervene as 
the primary cause -becomes too remote The adaptability of this rule 
to the Indian Code was considered by the Law Commissioners, who 
however, adopted the views of the English Law Commissioners who 
had characterised the rule as arbitrary, observing that it cannot but 
be regarded as some sacrifice in point of principle to allow a murderer"^ 
to escape, merely because the deceased from natural strength or con- 
stitution, or from accidental circumstances connected with the injury, 
happened to linger for more than a year.” They, however, did not 
propose to alter the rules, remarking that they were not aware that 
any practical inconvenience had resulted from it This limitation was, 
indeed, adopted in an early draft of the Code, but it was subsequently 
omitted and its* adoption in the Indian Code was condemned by the 
Law ^ Commissioners, on the ground that it involved a sacrifice of 
principle^ without the corresponding consideration of age which com- 
mended it to the English Law Commissioners.^®^ 

3002. is Culpable Homicide. — ^This section purports to define 
culpable homicide, but the definition is by no means exhaustive or 
complete, for there are cases mentioned under the next section which 
must be read as a part of this definition. But so far as regards this 
definition, the offence is described to be the causing of death by doing an 
act with at least the knowledge in the actor that his act is likely to cause 

J death If there is something else than knowledge for example, inten- 

j tion, the offence may or may not be culpable homicide: If there is some- 
thing less than knowledge of the likelihood of his act causing death, the 
offence may amount to culpable negligence, but it will not be homicide. 
In determining the^ nature of the offence, regard must then be 
had to the essential elements which are common to all such 
offences: (i) the mentality of the accused, {ii) the nature of his 
act, and (wi). its effect upon the human victim. The first may present 
itself in, its most dismal form, as where a person commits murder 


^6) Bttdho, (1916) P R J29; 32 I C 
(7) Hawk C (; , 3 I,a‘ 9 , P? 79; 4 


Black. 197; i East 344. 

(8) First Rep , ss. 327, 33Q, 
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for the sake of rape or robbery * It may assume its least culpable 
aspect where death is the consequence of his negligence In the one 
case there was deliberation, m the other there was no deliberation at 
all But these are not the extreme cases, nor cases necessanly anti- 
thetical. For, there may be an intention to kill anti yet the homicide 
may be justifiable. Such cases have been considered in the foregoing 
pages^^^ and they must be therefore eliminated from the present dis- 
cussion. 

3003* The cases to be so eliminated may be designated excusable 
or justifiable homicide, and the principal cases falling into that category 
are the following: — 

I. Excusable homicide : — 

(а) Where death is caused by accident or misfortune in the doing 

of a lawful act in a lawful manner by lawful means with 
proper care and caution, and without any criminal inten- 
tion or knowledge (s 80). 

(б) Where an act is done in good faith fqr a person's benefit 

(s 92). 

(c) Where such is done by a person with deranged or immature 
mind (ss. 82-85). 

II. Justifiable homicide : — 

(а) By a person who is bound or by mistake of fact, in good 

faith believes himself bound by law (s. 76). 

(б) By a person who is justified or by mistake of fact, in good 

faith believes himself to be justijied by law (s 79) 

(c) By a Judge acting judicially in the exercise of any power 

which is or in good faith he believes to possess under 
law (s 77) 

(d) By a person acting in good faith and pursuant to the judg- 

ment or order of Court, 

(e) By a person acting without any criminal intention to cause 

harm, and in good faith to avert other harm to person 
or property (s. 81). 

(/) By a person exercising his right of private defence (s 100). 

3064. All these cases are exceptional and must therefore be 
excluded from a discussion under these sections. For the rest, the 
section deals with the elements necessary to constitute culpable homi- 
cide, and which are (i) the causing of death, (ii) the doing of an act> 
and (in) the presence of the intention to kill or knowledge that the act 
iw^^Bkely to cause death. 

3005. Causing Death.r— In the first place then there must be the 
causing of death. Now death ’’ here means the 
^ ^ death of a human bemg^^°l so that the death 

caused must be death of a human being. But as 
the explanation has it, the causing of the death of a child in the mother^* 
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womb is not homicide But it may amount to culpable homicide to 
cause the death of a living- child, if any part of that child has been 
bi ought forth, though the child may not have breathed or been com- 
pletely born/“^ This explanation makes two things clear In the 
hist place, it excludes human foetus from the category of a human 
being, and in the second place it makes infanticide depend upon the 
foetus being sufficiently advanced to have assumed the human shape 
and its emergence from its mother’s womb 

The use of the child ” must be understood to imply that the 
fcetus has developed sufficiently to respire. If thciefore the child is 
killed in the womb, the fact that it was then alive and was consequently 
still-born would not make it a homicide, though the offender would 
be punishable under either s 312 or 315, according to its stage of 
development m the womb In this respect this section is wider m 
its term than the English Law under which complete and not only 
parml emergence is necessary to constitute the child a human be^ng 
So the English Commissioners, in their draft Code of 1879 which pre- 
sented the existmg law, had adopted the following section A child 
becomes a human being within the meaning of this Act when it has 
comoletely proceeded in a living state from the body of its mother^*®^ ; 
whether it has breathed or not, (^3) and whether it ii^is an independent 
circulation or not, and whether the navel string is severed or not/^'^^ 
and the killmg of such child is homicide, when it dies after its birth m 
consequence of injuries received before, during or after birth 
Htre again the Indian rule differs. For while under English Law it 
is homicide to cause injuries before the birth of child, if it dies in con- 
sequence after it is born, under the Code it will only be an offence under 
s 315, and in any case, it will not amount to homicide.<^6> 


3006, The term '‘human being” would then in the present con- 
2 uection mean a living man, woman, or child, at 

least partially delivered.(^7> The clause " though 
the child may not have breathed,” suggests that a child may be bom 
alive, though it may not respire, or it may respire so imperfectly that 
It may be impossible to obtain satisfactory proof that respiration has 
taken place. 


3007. The question what is causing death, still remains, and it 
Meaning of answered in the light of the two explana- 

tions added to elucidate the meaning of the 
expression Now an act may be said to cause 
death when the death results from the act itself, oi from consequences 
naturdly or necessarily flowing from that act In one sense, anything 
contributing to or bringing about the effect is spoken of as its cause. 
Thus if a person fall from a ladder, the ladder would be as much 
spoken of as the cause of the fall as his elevation and losing his balance 
But this is not the sense in which causation is understood m law. 


(ii) Expl. 3. 

(l^) Poulton^ C. & P 32Q 
(t3> Bram, 6 C & P. 349 
(14) Contra, in Enoch, 5 C & P 
Tnlloe, C & Marsh 650, Wright, 


& P 754 . 

,(iS) Trilloe, C & Marsh 650 

(16) Expl 3, Comen 

(17) Budho, (1915) P R, No 29, 32 
I C. 148. 
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It is there used in relation to man, and as such, cause must mean 
exerting his power into action/^®^ 

3008, But a person may produce a desired effect as much by the 
use of force as by working upon the other's fancy. As I.ord Hale 
put it’ “ If a man, either by working upon the fancy of another, or 
possibly by harsh or unkind usage, puts another into such passion or 
grief, or fear, that the party either dies suddenly, or contracts some 
disease whereof he dies, this may be murder or manslaughter in the 
sight of God, but not in foro humano, because no external act of violence 
was offered, whereof the common law can take notice, and secret 
things belong to God."^^^^ But it is evident that the use of violence 
is by no means necessary to constitute- a cause, it is concievable that 
the same result may be attained by an act unaccompanied by transmis- 
sion of force. As Sir James Stephen asked: Suppose a man kills 
a sick person intentionally, by making a loud noise which wakes him, 
when sleep gives him a chance of life; or suppose, knowing that a 
man has aneurism of the heart, his heir rushes into the room, and roars 
into his ear * Your wife is dead ! ' intending to kill and killing him, why 
are not these acts murder?" 

That they should be so regarded was the view taken by the 
framers of the Code, who had added an illustration to that effect^^®^ 
adding * Mr. Livingston, we observe, excepts from the definition of 
homicide cases in which death is produced by the effect of words on 
the imagination or the passion. The reasoning of that distinguished 
jurist has by no means convinced us that the distinction which he 
makes is well founded. The reasonable course, in our opinion, ^is to 
consider speaking as an act, and to treat A as guilty of voluntary 
culpable homicide, if by speaking he has voluntarily caused Z's death, 
whether his words operated circuitously by inducing Z to swallow 
poison or directly by throwing 2 into convulsions. There will, indeed, 
be few homicides of this latter sort It appears to us that a convic- 
tion, or even a trial, in such a case would be an event of extremely 
rare occurrence. There would probably not be one such trial in a 
century. It would be most difficult to prove to the conviction of any 
Court that death had really been the effect of excitement produced 
by words; it would be still more difficult to prove that tlie person 
who spoke the words anticipated from them an effect which, except 
under very peculiar circumstances, and on very peculiar constitution, 
no words would produce, still it seems to us that both these points 
might be made out by overwhelming evidence; and supposing them 
to be so made out, we are unable to perceive any distinction between 
the case of him who voluntarily causes death in this manner, 
khd the case of him who voluntarily causes death by means of a 
pistol or a sword. Suppose it to be proved to the entire conviction 
of a Criminal Court that Z, the deceased, was in a very critical state 
of health; that A, the heir to Z’s property, had been informed by Z’s 
physicians that Z's recovery absolutely depended on his being kept 


Ci8) West, 2 C & K. 784, tidings to Z, who is in a critical stage 

(19) I Hale P C, ^9- of a dangerous illness; Z dies in conse- 

(20) /&,, {h) : ** A, with the intention or qijence. A has committed the offence of 

knowledge aforesaid, relates agitating * voluntary culpable homicide,” 
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quiet in mind, and that the smallest mental excitement would endanger 
his life * that A immediately broke into Z's sick room, and told him a 
dreadful piece of intelligence, which was a pure invention; that Z went 
into fits, and died on the spot; that A had afterwards boasted of having 
cleared the way for himself to a good property by this artifice; these 
things being fully proved, no Judge could doubt that A had voluntarily 
caused the death of Z, nor do we perceive any reason tor not punish- 
ing A in the same manner in which he would have been punished, 
if he had mixed arsenic in Z's medicine 

3009. This view was concurred in by the Law Commissioners who 
observed: '"Having maturely considered the matter, we come to the 
same conclusion with the authors of the Code, that if death is certainly 
caused by words deliberately used by a person with the intention of 
causing that result, or with the knowledge that in the condition of 
the party to whom the words are spoken, it is likely that they will 
make such an impression upon him as to cause his death, and without 
any such excuse as is admissible under any of the provisions in the 
Chapter of General Exceptions, there is no sufficient reason why that 
person should be excepted from the penalty of culpable homicide, any 
more than one who has caused death by the infliction of a bodily injury 
which he knew to be likely to cause death* 

Here is the wilful doing of that which is known to be likely 
to produce evil, manifesting the mens rea essential to criminal respon- 
sibility; the evil produced is death; the efficient cause, the words spoken, 
It IS scarcely agreeable to reason that having traced the effect to its 
cause, the law should refuse to acknowledge it as an effective cause, 
or that the Judge should be obliged to say, it is true, the effect was 
produced by the operation of words, but words in law are not an act, 
» therefore, the speaker is not criminally responsible.” Indeed, the 
only reason, why words producing nervous shock resulting in death, 
are treated as insufficient in theniselves to justify a charge of homicide 
is that the effect produced is indirect and too remote, so that the 
words could not be looked upon as its cause. But surely the ques- 
tion whether they ' do or do not constitute the cause cannot be dis- 
posed of without reference to facts For if as in the case supposed 
by the codifiers,* death is unerringly traceable to the words spoken, why 
should not the latter be held to be the cause of the former? 

3010. The recent English view is certainly in that direction. So 
in a case where the accused unlawfully assaulted B, who at the time 
had in her arms an infant, which was thereby so frightened that it 
died, whereupon he was indicted for the murder of the infant, Lord 
Denman told the jury that the accused would be guilty of manslaughter 
if the jury thought that the assault on B was the direct cause of 
the infant's death. The prisoner was, however, acquittedJ^^^ Indeed, 
as the auAors justly remark, such a case of homicide is only theoreti- 
cally possible; but in practice it is scarcely likely. And if such a case 
is ever launched, it is not likely to be accompanied by proof of all 
the facts which would unmistakably point to the verbal fright as the 
cause of des^th. 


<ai) Note M, Reprint, pp 142. 143. • ^ ,(22) ist Rep, 5 249, Rejprint, p S4& 

(23) Towers, 12 Cox S30. 
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All the same, it is just as well to note that law does not exclude 
the po'ssibility of such cases, and the word “ causes ” is wide enough 
to embrace such a contingency And this was the intention, for the 
authors wrote : '' The next pomt to which we wish to call the atten- 
tion of His Lordship in Council is the unqualified use of the words 
' to cause death ’ in the definition of voluntary culpable homicide We 
long considered whether it would be advisable to except from this 
definition any description of acts or illegal omissions, on the ground 
that such acts or illegal omissions do not ordinarily cause death, or 
that they cause death very remotely. We have determined, however, 
to leave the clause in its present simple and comprehensive form.''^^^l 
And so it remains But the illustration was advisedly omitted, pro- 
bably because it did not accurately convey all that the Legislature 
intended to be the essential ingredients of such homicide.^^s) 


Proximate Cause. 


3011. But this is an instance of causation of rare occurrence. The 
more usual modes of causing death are by strik- 
ing, poisoning, drowning, starving, but as stated 
before, death may be caused by any means of which there are thou- 
sands by which human nature may be overcome. But there may 
be cases in which more than one cause may have contributed to the 
death. Suppose, for instance, the husband beat his wife, and the 
latter being terrified threw herself out of a window and from the 
combined effects of which she died Could the husband be held to have 
caused her death? Such a case arose in England, and Heath, Gibbs 
and Bayley, JJ., were of opinion that if her death was occasioned partly 
by the blows and partly by the fall, yet if she was constrained by her 
husband’s threats of further violence, and from a well-grounded appre- 
hension of his doing such further violence as would endanger her life, 
he was answerable for the consequences of the fall, as much as if he 
had thrown her out of the window himself. The prisoner was, how- 
ever, acquitted, the jury holding that the deceased had thrown herself 
out of the window from her own intemperance, and not under the 
influence of his threats But in another case the deceased was riding 
on horseback, when the prisoner struck him with a stick, whereupon 
the deceased spurred his horse on to avert a further attack, but the 
horse took fright and threw down the deceased from the effects of 
which he died; and it was held that the accused was guilty of man- 
slaughter. 


Of course, where two or more persons armed with deadly weapons 
set upon a man and beat him to death, the fact that it was impossible 
to ascertain who struck the fatal blow would be no flaw in their con 
victioii f6r' murder. ^3^ 


3012. ' In another case the accused inflicted dangerous wounds on 
^ deceased, who following the attack, continuously suffered from 
high fever for 40 days, at the end of which period symptoms of blood 


(24) Note M , Reprint, p. 141 
(^5) The illustration was on this 
grpund animadverted upon by three 
competent critics of the Bill— ist Rep, 
ss* 247. And though the Law Com- 
mi^oners defended it against their criti- 


cisms, (t. h., s. 248), still it was consider 
ed advisable to drop it. 

(j) Evans, (1812) unrep, cited in 
Hickman, 5 C. & P. 15 1. 

•(2) Hickman^ 5 C & P. 151. 

(3) Kappd V. Kappa, 7 Cr. L R, 125. 
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poisoning developed, followed on the next day by symptoms of bram 
fever He died the next day It was held that the wounds inflicted by 
the accused were the cause of his death within the meaning of this 
section and that the accused were rightly convicted of murder (“t) 


3013 But the doctrine of cnmmal causation has reasonable limits. 

Cause Too p«w. “ 0 * interminable, and there are cases wdien 

the Court would regard the cause as too remote 
to support a criminal charge. Such was the case in which the prisoner 
and the accused had some dispute, whereupon the foimer pushed the 
boat of the latter with his foot, and who thereupon stretched out 
over the bow of the boat to lay hold of a barge to prevent the boat 
drifting away, and in sc doing he lost his balance end fell overboard 
and was drowned. The Court held that the facts, even if proved, did 
not suffice to make the prisoner liable for manslaughter.(s) Here 
the facts were held to be insufficient because the push was too remotely 
connected with the subsequent drowning, as tliere were two inter- 
vening acts on the part of the prisoner— -his stretching out to seize 
the barge and losing his balance whidi equally accounted for his death. 

This was more clearly brought out in a similar case in which 
the deceased had slipped into the water to escape an assault from 
the prisoner to rob or murder him, and got drowned The body showed 
marks of violence due to the assault, but they were insufficient to cause 
death, which was caused by drowning, and Erskine, J., told the jury 
that a man might throw himself into a river under such circumstances 
as rendered it not a voluntary act, by reason of foice applied either 
to the body or the mind; and it then became the guilty act of him 
who compelled the deceased to take the step. But the apprehension 
must be of immediate violence, and well grounded from the circum- 
stances by which the deceased was surrounded; not that the jury must 
be satisfied that there was no other way of escape, but that it was 
such a step as a reasonable man might take.(®) 


3014. There are other mstances of such remoteness, but they arise 
oui oi “ illegal omissions,” which will have to be presently considered. 

3015. Contributi^ Cause When ImmateriaL— In this connection 

BxpUftation 1. would, however, be more convenient to take 

. . , , , , note of the two explanations. The cases last con- 

sidered clearly show that the cause must not only be the causa sine qua non 
but It must also be a cause reasonably proximate. If it is too remote* 
it is a negligible cause as much to support a criminal prosecution as 
it is to support an action in tort But if the cause is otherwise good 
and sufficieiit, explanation I mantes it a matter of indifference that it 
was per se msuffiaent to cause death of an ordinarv healthy person 
This IS the very reverse of the doctrine of contiibution whifch has a 
recognized place in the law of torts. But for obvious reasons a 
CPininal cannot be heard to apportion his crime or the ground that 
he had only accelerated and not caused the death of the deceased 
wiiich was e^ vwtatione De% imminent. And in this respect the English 


' 7 S L R 83, 23 I. C 744., 

(S) Waters, 6 C. & P. 328; 


( 6 ) Puts, C, & Mark 884.' 
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rule b coincident/7) and, indeed, necessarily so. For the tact that 
a person was moribund or was suffering irom mortal disease can 
never be pleaded as a justification for the fatal stioke. It may be that 
in such a case, he merely accelerated his, death, but acceleration merely 
points to time, death was the result as much in the one case as if 
the person had been sound But, of course, this does not mean that 
the accused m either case is liable to the same penalty, or, indeed, 
for the same offence All that can be said is, that the accused in each 
case may rightly be held to have caused the death of the deceased 
But as has been observed before (§§ 3002-3004) all persons who cause 
death of another, are not necessarily guilty of culpable homicide, nor 
can they be visited with the penalties reserved for that offence 

3016. The degree of crime depends upon the most essential ingre- 
dient which has still to be considered, namely, intention or knowledge. 
If suppose a person kicks another in the stomach, of which he dies. 
Here he has certainly csused his death, whether the man was or was 
not suffering from an enlarged spleen, the rupture of which compassed 
his death. But it is evident that the accused canuot be visited with 
the penalty provided for culpable homicide irrespective of t)ther con- 
siderations If suppose he knew of his disease and intending to kill 
him, he lighted upon that means as the easiest mode of despatch, he 
would then be unquestionably guilty of not only homicide but of 
murder, assuming of course, that there were no extenuating circum- 
stances present. But if the accused was ignorant of the fact that 
tlie deceased was suffeiing from an enlarged spleen, and intending to 
chastise but not to kill him, he gave him a kick as a punishment for 
some riehnquency, it is evident ffiat he could not be visited with tiie 
same penalty, nor held liable for the same crime.^^'^ 

3017. The finding that death was caused by a person is not, there- 
fore, conclusive as pointing to any crime. For that purpose, other 
elements are necessary (§§ 3027-3037). And even where death follows 
a personal injury, it may be only post hoc and not necessarily propter 
hoc. In order then to connect the injury with the effect, it is not 
merely necessary to shew that there was an injury after which death 
ensued ^ It is further necessary to show that it was in consequence 
of the injury that death was caused. But under tliis explanation it 
will be sufficient for this purpose if it is shown that death was 
accelerated by the injury. In o&er words, what the Legislature means 
is that when causes more than one contribute to the death, each one 
of those causes — provided it is a cause, will be treated as a sole cause 
for the purpose of determining the criminal responsibility of the 
offender ^ And in judging whether it is a cause, the test to apply is, 
wheU’er it accelerated the end. It therefore follows that, in order 
to hold that the accelerating injury had caused the death, the Court 
must be satisfied (a) that the death at the time when it occurs was 
not caused solely by the disease, and (b) that it was caused by the 
bodily injury to this extent, that it was accelerated by such injury. 

(‘r) t Hale P C 428; Murton, 3 F & Randhf Singh, 3 A 597; Idu Beg, 3 A 
F. 492; Marhn, 5 C & P 128; Webb, 2 776; Aimm, i A L. J. R. 162, to the 
Lew 196, Ismail, ii S L R 79, 44 I, C same effect; Megha Meah, 2 W R 39; 
335 Pmchamn TanUe, 5 W R. 97; Bysagoo 

(8) Fox, 2 A 522; O'Brien, 2 A, 766; Noshyo, 8 W, 29, 
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If therefore, the injury consists of several strokes given in a 
melecj the question whether each one of the strokes was the cause 

of death, would depend upon whether it had accelerated the death. 
And if two or more strokes given by different persons had that effect, 
each of the assailants would be deemed to have caused the death, 
though the strokes may singly or collectively be insufficient to cause 

it. The question whether the injury had the effect of accelerating 
the death is a question of fact, whidh calls for close examination. Death 
may be accelerated by aggravating the disease or it may produce a 
general debility in consequence of which death is caused though the 
disease showed no symptoms of increase. On the other hand, the 
injury inflicted may be so inconsiderable that it could scarcely be taken 

into account But the question in each case is a question of fact 

I'ake the following, case. Four persons joined in beating a fifth, out 
of whoni two gave him fatal blows on his head, while the remaining 
two, while Ignorant of the serious nature of the injuries already inflic- 
ted by their comrades, struck him on the body without exceptional 
violence,^ it was held that they could not be held liable for causing 
the man’s death and that the only offence of which they were guilty 
was one under s. 323 and they were let off with a sentence of impri- 
sonment for one year.^^^ 


3018. Neglect Accelerating Death.— So again, for the same reason, 
Explanation 2. though it is not quite so obvious, that Explana- 

tion 2 lays down that no man can be heard to 
say that he did not cause the death, because it might have been pre- 
vented bv restoring to proper remedies and skilful treatment. The 
authors of the Code, in justifying this clause say: ‘*We see no reason 
foi excepting the cases of persons who die of slight wound, which, 
from neglect or from the application of improper remedies, have proved 
mortal from the simple general rule which we propose It will, indeed, 
be in general more difficult to prove that death has been caused by 
a scratch than by a stab which has reached the heart; and it will, 
^ ^ greater degree, be more difficult to prove that a scratch was 
intended to cause death than that a stab was intended to cause death; yet 

established. Suppose such a case as 
the followmg:— It is proved that A mflicted a slight wound on Z, 
a child who stood between him and a large piopcrty; it is proved that 
the ignorant and superstitious servants about Z, applied the most 
absurd remedies to the wound; it is proved that under that treatment 
the wound mortified, and the child died Letters from A to a con- 
fidant are produced; in those letters A congratulates himself on his 
skill, remarks that he could not h^ye inflicted a more severe wound 
withmt exposing himself to be punished as a murderer, relates with 
^ultation, tte mode of treatment followed by the people who- have 
marge of Z, ^d ^aste that he always foresaid that Aey would: turn 
. slightest incision into a mortal wound. It appears to us that 
If sucli evidence were produced, A ought to be punished as a murderer. 


Again, supjrase that A makes a deliberate attempt to commit 
ass^sination; in the presence of numbers he mms a kmfe at the heart 


( 9 ) Gui Shah , (1914) P. W. R. 41, 25 1; C 1005. 
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of Z, but the knife glances aside, and inflicts only a slight wound. In 
such cases there is no doubt whatever as to the intention. Suppose 
that the person who received the wound, is under the necessity of 
exposing himself to a moist atmosphere immediately afterwards, and 
that, in consequence, he is attacked with tetanus and dies. Here again, 
however slight the wound may have been, we are unable to perceive 
any good reason for not punishing A as a murderer. The policy of 
this rule was questioned, but it was upheld by the Law Commissioners, 
who said : The meaning of the Commissioners we conceive to be this, 
that whereas in countries in which good medical treatment is common, 
it is difficult to suppose that a person inflicting a slight wound on 
another could contemplate his death as a probable result, such a result 
may be supposed to enter into his contemplation in a country where bad 
medical treatment is far more common than gopd, and, therefore, the 
definition of homicide ought not to exclude death resulting from a slight 
wound as the primary or original cause.” 

In England, the rule is somewhat similar, but it only applies if the 
death took place within a year and a day from the date of the injury.'”! 
So Lord Hale said, that if a man give another a stroke not in itself 
so mortal but that with good care might be cured, yet if the party 
die of this wound within the year and day, it is murder, or other species 
of homicide, as the case may be; though if the wound or hurt be not 
mortal, and it shall be made clearly and certainly to appear that the 
death of the party was caused by ill-applications by himself or those 
about him, of unwholesome salves or medicines, and not by the wound 
or hurt, it seems that this is no species of homicide. But when a 
wound is not in itself mortal, for want of proper applications, or from 
neglect, turns to a gangrene or a fever, and that gangrene or fever is 
the immediate cause of the death of the party wounded, the party by 
whom the wound is given is guilty of murder or manslaughter, accord- 
ing to circumstances, for though the fever or gangrene, and not the 
wound, be the immediate cause of the death, emsa emsati 

3019. The English view as since expounded and maintained in 
several cases, then appears to be that ill-treatment is a matter of no 
consideration, if the injury inflicted was itself dangerous, though it may 
not have been necessarily mortal So Erie, J., said in a case : I 
am clearly of opinion, and so is my brother Rolfe, that where a wound 
is given, which, in the judgment of competent medical advisers, is 
dangerous, and the treatment which they hona fine adopt is the imme- 
diate cause of death, the party who inflicted the wound is criminally 
responsible, and, of course, those who aided and abetted in it.”^^4) Then 
adverting to the argument of unskilful treatment as being a contribu- 
tory cause of death, he said: “To admit this evidence would be to 
raise a collateral issue in every case as to the degree of skill which 
the medical man possessed.” In another case, a similar plea raised for 
the prisoner, was disposed of by Park, J., who said; “ It is said that the 
deceased was in a bad state of health, but that is perfectly immaterial, 


(10) Note M, Reprint, p. 143. (13) Holland, 2 M. & Rob 351, Pyw, 

(11) I Hawk P. C C. 31, s. 9, I East i Cox 339; McIntyre, 2 Cox 379. 

P, C. C 5, s. 112; 4 Black 197 (^4) McIntyre, ^ Cox 570, 

(W) I Hale P. C. 428. 
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as if the prisoner was so unfortunate as to accelerate her death, he 
must answer for it/*f's) 

3020. In all such cases, the infliction of an Initial dangerous or 
severe injury was postulated, but the section is unqualified, and it may 
then raise a question whether the infliction of an injury, however insig- 
nificant would be regarded as causing death under this section. It may 
be that a negligible scratch aggravated by some adventitious causes 
produces an effect which was otherwise impossible and could not have 
been foreseen Would it then be right to say that the scratch inflicted 
was the cause of the death, though the presence of the scratch had only 
a secondary place in the chain of causation; death being immediately 
traceable to other and more potent causes unconnected with the injury? 

Such a case may*arise, as was supposed by the authors where a 
slight injury is aggravated by the application of unskilful salves in 
consequence of which death ensues; or it may be that it is brought 
about by the accused himself, as by his intemperance in a hot climate 
or his removal to a hospital where a highly infectious disease, such as 
erysipelas happens at the time to be prevalent Indeed, there may 
be a thousand potent contributory causes to which it would be more 
correct to attribute death than to the initial injury In one sense it is 
no doubt true that if no bodily injury had been received, the man would 
not have died; and it may, therefore, be said, that the injury is in some 
sense the cause of death. But it seems indispensable that the death 
should be connected with the act of violence or other primary cause, nut 
merely by a chain of causes and effects, but by such direct influence as 
is calculated to produce the effect without the intervention of any 
considerable change of circumstance. 

3021. In the cases last supposed, the bodily injury caused death 
under extraordinary circumstances Its direct influence in producing 
that result was small, and the intervening circumstances which more 
immediately caused death could scarcely have been foreseen. Neverthe- 
less, the use of the words to cause death " witiioiit qualification or 
exception brings such cases within the term of the definition of the 
offence of culpable homicide. The difference between these cases and 
others of less complexity, is a matter to be considered by the Court in 
estimating the effect of evidence. And though, as the authors have 
pointed out, there may be cases in which this fact may be found coupled 
with the intention or knowledge requisite to complete the offence of 
homicide, still where the intervening cause was unexpected, it would be 
impossible to hold that initial injury had caused the death within the 
meaning of this explanation:. 

3022. It will be observed that the two explanations only refer to 
Causing Death by the infliction of ** bodily injury ” as causing death. 

Poisonous Diugs. They do not refer to any other act by which homi- 

cide is possible. Suppose, for instance, a person is laid up with an ail- 
ment and calls in a doctor who gives him something in small doses 
which’ instead of curing his ailment aggravates it and accelerate his 
death. ' Here Hxplanatioii 1 is clearly inapplicable, and yet the victim 


(is) Mm%n, 5 C & P, 130, 
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died in the same way as if one fell blow had struck him 
down In both cases death was acceleratea, but the methods 
adopted were different. But in spite of no reference to 
it in the explanation it is apprehended, that the law is in either case the 
same. Some instances of such cases have been already given in the 
section dealing with criminal negligence (§§ 2810-2813), and those cases 
are authorities for holding that if added to negligence there is the 
criminal intention or knowledge, the accused would be indictable for 
homicide or murder if the other necessary elements of that crime are 
present 

3023. Death by "Doing an act.” — Hitherto the only question that 
has been discussed, is the meaning of cause as applied to death. The 
means by which death may be caused have been only incidentally re- 
ferred to But they play an important part in the concatenation of 
causes and upon them depend the measure of criminal liability. In one 
sense it is no doubt true that no one can be said to cause death unless 
he does an act in relation to the deceased, and which has a fatal ending 
But what should be understood by the act which connects the criminal 
with the crime. In ordinary simple cases such ads may consist of such 
things as beating, administering poison or the like. But these do not 
exhaust the catena of causes into which an act enters. It is evident 
that the word " act ” is used here in the very largest sense as connoting 
the doing of a thing by the exercise of power or otherwise. 

Such power may be exercised by application of force as in the case 
of assault, or it may take the form of an alarming message communicat- 
ing to a person in distress (§§ 3008, 3009). In each case it is an act 
because it is something done m relation to another It is not necessary 
that the act should have been done in execution of a duty, though it 
would be an aggravating circumstance if a person bound to another 
by the ties of duty causes his death. It is for this reason that regicides, 
patricides, filicides, and the like are commonly regarded with peculiar 
loathing. But duty may as often be an aggravation as an extenuating 
circumstance. For it all depends upon the intention. A school- 
master, <^7) a father, ris) or a peson in loco parentis^^^'> has the right of 
correction, but it must not be excessive If, therefore, it was excessive 
and unmerciful and the child dies, the act may amount to culpable 
homicide if the object of the chastisement was the good of the child, 
and it may amount to murder if it was illegal or immoral (§ 334) 

3024. Now the word act ” as defined in the Code,^^®) includes both 
an act properly so-called as well as an illegal omission. Death may 
then be as much caused by a positive doing of a thing as by omitting 
to do what a person was legally bound to do. And as to which the 
authors wrote : ** The first point to which we wish to call the attention 
of his Lordship in Council is the expression ' omits what he is legally 
bound to do ’ in the definition of voluntary culpable homicide These 
words, or other words tantamount in effect, frequently recur in the 
Code. We think this the most convenient place lot explaining the 


(16) S. 32 is out of question here. 

(17) Of course, the other objective (18) Hopely, 2 F & F. 202. 

sense of the word as implying the effect *(19) Griffin, ii Cox. 402. 

of which the power exerted is the cause (20) Cheesem^n, 7 C & P 455, 
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reason which has led us so often to embody them; for if that reason 
shall appear to be sufficient in cases in which human life is concerned, it 
will a fortion be sufficient in other cases. 

Early in the progress of the Code it became necessary for us to 
consider the following question when acts are made punishable on the 
ground that those acts produce, or are intended to produce, or arc 
known to be likely to produce, certain evil effects, to what extent ought 
omissions which produce, which are intended to produce, or which are 
known to be likely to produce, that same evil effects to be made 
punishable ? 

“ Two things we take to be evident; firstly, that some of these omis- 
sions ought to be punished in exactly the same manner in which acts 
are punished; secondly, all these omissions ought not to be punished 
It will hardly be disputed that a gaoler who voluntarily causes the death 
of a prisoner by omitting to supply that prisoner with food, or a nurse 
who voluntarily causes the death of an infant entrusted to her care 
by omitting to take it out of a tub of water into which it has fallen, 
ought to be treated as guilty of murder. On the other hand, it will 
hardly be maintained that a man should be punished as a murderer 
because he omitted to relieve a beggar, even though there might be the 
clearest proof that the death of the beggar was the effect of this omis- 
sion, and that the man who omitted to give the alms knew that the 
death of the beggar was likely to be the effect of the omission. It will 
hardly be maintained that a surgeon ought to be treated as a murderer 
for refusing to go from Calcutta to Meerut to peiform an operation, 
although it should be absolutely certain that this surgeon was the 
only person in India who could perform it, and that if it were not per- 
formed, the person who required it would die. Tt is difficult to say 
whether a Penal Code, which should* put no omissions on the same 
footing with acts, or a Penal Code which should put all omissions on the 
same footing wi^ acts, would produce consequetices more absurd and 
revolting. There is no country in which either of these principles is 
adopted. Indeed, it is hard to conceive bow, if either were adopted, 
society could be held together 

‘'It is plain, therefore, that a middle course must be taken; but 
it is not easy to determine what that middle course ought to be. The 
absurdity of the two extremes is obvious But tliere are innumerable 
intermediate points; and wherever the line of demarcation may be 
drawn it will, we fear, include some cases which we might wish to 
exempt, and will exempt some, which we might wish to include. 

“ Mr. Livingston's Code provides that a person shall be considered 
as guilty , of homicide who omits to save* life, which he could save, 
‘ without personal danger or pecuniary loss.' This rule appears to us to 
be open to sbrious objection. There may be extreme inconvenience 
without the smallest personal danger, or the smallest risk of pecuniary 
loss, as in the case which we lately put of a surgeon summoned from 
Calcutta to Meerut to perform an operation. ..We pronounce with 
confidence, therefore, that the line ought not to be drawn where Mr. 
liviagston has drawn it.. . .Wh^t we propose is this, that where acts 
m Piade punrshafel^ on*thc ground that they haV? ^apsed, or haye beeP 
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intended to cause, or have been known to be likely to cause a certain 
evil effect; omissions which have caused, which have been intended to 
cause, or which have been known to be likely to cause the same effect, 
shall be punishable in the same manner, provided that such omissions 
were, on other grounds, illegal.”^^0 An omission is illegal if it is an 
offence or a breach of some direction of law, or if it is such a wrong as 
would be a good ground for a civil action.^^^^ 

3025. The authors then went on to defend their rule by a few 
illustrations of the way in which it will operate ~ 

'' (i) A omits to give Z food, and by that omission voluntarily 
causes Z's death Is this murder? Under our rule it is murder if A was 
Z’s gaoler, directed by law to furnish Z with food It is murder if Z 
was the infant child of A, and had, therefore, a legal right to sustenance, 
which right a Civil Court would enforce against A. It is murder if Z 
was a bed-ridden invalid, and A, a nurse hired to feed Z. It is murder 
if A was detaining Z in unlawful confinement, and has thus contracted 
a legal obligation to furnish Z, during the continuance of the confine- 
ment with necessaries. It is not murder if Z is a beggar, who has no 
other claim on A than that of humanity. 

(ii) A omits to tell Z that a river is swollen so high that Z cannot 
safely attempt to ford it, and by this omission voluntarily caus,es Z’s 
death. This is murder, if A is a peon, stationed by authority to* warn 
travellers from attempting to ford the river It is murder if A is a 
guide whoi had contracted to conduct Z. It is not murder if A is a 
person on whom Z has no other claim than that of humanity. 

“ (ni) A savage dog fastens on Z A omits to call off the dog, 
knowing that if the dog be not called off, it is likely that Z will be 
killed. Z is killed. This is murder in A, if the dog belonged to A, 
inasmuch as his omission to take proper order with the dog is illegaK^s). 
But if A te a mere passer-by it is not murder.”^ 24 ) jt course, 

apparent that if criminality is to attach to omissions, and there are a 
large number of cases in which it should obviously be so attached, a 
definite line of demarcation must be drawn somewhere, otherwise 
crinainality will become only another name for non-performance of duty. 
'Tt is, indeed, most highly desirable that man should not merely abstain 
from doing harm to his neighbours, but should render active service 
to his neighbours. In general, however, the penal law must content 
itself with keeping men from doing positive harm, and must leave to 
public opinion, and to the teachers of morality and religion, the office 
of furnishing man with motives for doing positive good. It is evident 
that to attempt to punish men by law for not rendering to others all 
the service which it is their duty to render to others, would be pre- 
posterous. We must grant impunity to the vast majority of those 
omissions, which a benevolent morality would pronounce reprehensible, 
and must content ourselves with punishing such ommissions only when 
they are distinguishable from the rest by some circumstance which 
marks tljem out as peculiarly fit objects of Renal legislation "’<^5) 

(21) Note M, Reprint, pp 13Q, 140. (24) Note M, Reprint, pp 140, 141. 

(22) S. 43 (25) /&,p. W, 

(23) S. 289. 



1506 f 


THE INDIAN PENAL CODE 


ts.299. 


3026. At any rate this is also the view of English law, and under 
both systems then, criminality depends upon the doing of some positive 
injury or illegal omission by which injury is caused: And in order to 
ascertain what kinds of killing by omission are criminal, it is necessary 
in the first place to ascertain the duties which tend to the preservation 
of life. They are as follows • “A duty in certain cases to provide the 
necessaries of life ; a duty to do dangerous acts in a careful manner 
and to employ reasonable knowledge, skill, care and caution therein ; 
a duty to take proper precautions in dealing with dangerous things; 
and a duty to do any act undertaken to be done, by contract or other- 
wise, the omission of which would be dangerous to life. Such is 
omission of parents or guardians, and m some cases the duty of masters, 
to provide food, warmth, clothing, etc., for children^'^ ; the duty of a 
surgeon to employ reasonable skill and care in performing an opera- 
tion; the duty of the driver of a carriage to drive carefully; the duty 
of a person employed in a mine to keep the doors regulating the ven- 
tilation otpen or shut at proper times. To cause death by the omission 
of any such duty is homicide, but there is a distinction of a somewhat 
indefinite kind as to the case in which it is and is not unlawful in the 
sense of being criminal. In order that homicide by omission may be 
criminal, the omission must amount to what is sometimes called gross, 
and sometimes culpable negligence. There must be more, but no one 
can say how much more carelessness than is required in order to create 
a civil liability. W” 


3027. Intention or Knowledge Reqnuitev— But the fact that death 

. was caused by a person may or may not be a 

IJkeHliooi ***** *** crime, and if a crime, it may not amount to homi- 
cide, unless there is present the all-essential ele- 
ment of criminality— the intention of causing death, or the intention 
of causing such bodily injury as is likely to cause death, or the loiow- 
ledge that the act is likely to cause death. To say the least, in order 
to constitute culpable homicide, there must be at least the knowledge 
connecting the act with the effect as a likely contingency. This know- 
ledge of likelihood is the very least which makes homicide culpable, 
whether the act in the course of which it was committed be legal or 
illegal. ' : ' . ; ■ 

3028. In other words, the fact a person was engaged in an unlaw- 
ful act, and in the course of which he commits homicide, the unlawful- 
ness of his act mil not dispense with the proof of knowledge of likeli- 
hood. So the authors wrote: "To punish as a murderer every man who, 
while conitnitting’ a heinous offence, causes death by pure misadventure, 
K a course which evidently adds nothing to the security of human life. 
No ^ pah so conduct himself as to make it absolutely certain that 
he shall not be so unfortunate as to cause the death of a fellow-creature. 
The.utoost that he can do is to abstain from everything which is at 

likdy to ca^e dea^. No fear of punishment can make him do more 
th^ this; and,, therefore, to punish a man who has done this can add 
notJung to the security of human life. The only; good effect which this 
punishment can produce will be to deter people from committing any 


(l) There is no such duty m India fal 1 r.- 
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of those offences which turn into murders what ate in themselves mere 
accident It is in fact an addition to the punishment of those offences, 
and it is an additio-n made in the very worst wav For example, hun- 
dreds of persons in some great cities are in the habit of picking poc- 
kets. They know that they are guilty of a great offence; but it has 
never occuned to one of them, nor would it occur to any rational man, 
that they are guilty of an offence which endangers life Unhappily one 
of these hundreds attempts to take the purse of a gentleman who has 
a loaded pistol m his pocket The thief touches the trigger, the pistol 
goes off, and the gentleman is shot dead To treat the case of this pick- 
pocket differently from that of the numerous pick-pockets who steal under 
exactly the same circumstances, with exactly the same intentions, with 
no less risk of causing death, with no greater care to avoid causing 
death; to send them to the house of correction as thieves, and him to 
the gallows, as a murderer, appears to us an unreasonable course. 

We trust we have judged correctly in proposing that when a person 
engaged in the commission of an ofence causes death by pure accident, 
he shall suffer only the punishment of his offence, without any addition 
on account of such accidental 'death.”(3^ 

3029* This provision of the Code will be found embodied in illus- 
te^ion (c) to this section As such, it is in direct conflict with the 
^/^esponding rule jcd- English -Law according to which, if a person 
wmlst committing an unlawful act accidentally kills another, he would 
be liable for manslaughter or murder according as his act was felony 
or misdemeanour <4) But this was an extreme view and its rigour has 
been considerably relaxed in several cases, the trend of which may be 
said to rather approach the rule here enunciated.^s) However, so far 
as the rule is here propounded, it is manifest that the mere prosecution 
of an illegal act does not dispense with the necessity of proof of the know- 
ledge of likelihood This raises the question (f) what is knowledge,, 
and (it) when should a person be said to possess knowledge that his act 
Is likely +o cause death 

3030. Now knowledge implies consciousness. That conscious- 
ness is necessarily of a future contingency the happening of which 
may depend upon a variety of circumstances, which it is impossible, 
that all should be present in the mind of the offender. For it js not 
necessary that in order to constitute the offence of culpable homicide, 
the death should have ensued immediately after the act, or that no 
other contributory cause should have supervened in the interval. The 
offender could not be expected to foresee so far ahead Nor does the 
section require it It requires however, such knowledge as men in 
his position might be expected to possess. For instance, if A strikes 
B on the head with a heavy stick, it is common knowledge that B is 
likely to die of the stroke He may recover but his death was more likely. 
This inductive inference is termed ^‘knowledge’' in this section. In stnci- 
ness, it is not knowledge at all, for there can be no knowledge without 
perception But it is knowledge in its wider sense as connoting such 

(3) Note M, Reprint, pp I 49 i rso Littledale, J., in Howell, 9 C. & P. 450; 

(4) Hodgson, (1730) i Leach 6. Lee, 4 F. & F. 63; Ifor^er, 5 C & P. 

(5) Per VsiUghsLii, B , inMdmeads, 3 C. sas. “ ' 

S P. 390; CoUiscm, 4 C. & P ,565; per , .1. 
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inference as to a future probability as is only next to perception In 
this sense, it is something more than belief, because it is based upon 
reasoned inference. It is much more than conjecture which is merely 
a mental leap into the dark Knowledge i‘s, of course, a mental act — 
a condition of the mind, and as such incapable of direct proof. Mot 
the best evidence procurable can therefore warrant a finding that the 
accused knew a certain fact— all that such evidence would lustit), is 
a finding that its knowledge was extremely probable And this is 
all that the law requires. 

3031 . Again, the knowledge so proved can only be knowledge 
of the likelihood of a future event. But there are degrees of likeli- 
hood, as there are degrees of knowledge And these degrees are 
used in the Code to differentiate culpable homicide from murder 
Thus while this section speaks of the death as being likely, the next 
section refers to the knowledge of death being caused in all 
probability,” which is only one rendering of the phrase that death 
was irKisf likely. The degree of probability would then in such cases 
determin^A^ degree of crime. And this is the essential difference 
between the^'^ offences, so far as they are based upon the 
existence of ktinwfe fige^ ( s 302 ) Now, as in the case of murder, the 
degree of likelihood^ a;|^roxiff!5ftea>,4Q a practical certainty, so in ^ 
case of culpable homicide there appear?to"1:ye^H^^ - fig ^e dA b eyon d. 

the likelihood would degenerate into a mere possibility or less So 
the authors of the Code wrote “ We long considered whether it would 
be advisable to except from the definition any description of acts or 
illegal omission, on the ground that such act or illegal omissions do 
not ordinarily cause death, or that they cause death very remotely. 

3032 . There is undoubtedly a great difference between acts 
which cause death immediately, and acts which cause death re- 
motely; between acts which are almost certain to cause death, and 
acts which cause death only under very extraordinary circumstances, 
But that difference, we conceive, is a matter to be considered by the 
tribunals when estimating the effects of the evidence in a particular 
case, not by the Legislature m framing the law. It will require strong 
evidence to prove that an act of a kind which very seldom causes death, or 
an act which has caused death very remotely, has actually caused 
death in a particular case It will require still stronger evidence to 
prove that such an act was contemplated by the person who did it as 
likely to cause death, but if it be proved by satisfactory evidence 
that death has been so caused, and has been caused voluntarily, we 
see reason for exempting the person who caused it from the punish- 
ment of voluntary culpable homicide,”^^^ 

3033 . The question whether there were facts in a given case from 
which It could be reasonably inferred that the accused had knowledge that 
his act was likely to cause death, is then a question of fact upon which 
it will be the functioni of the jury to decide It will be for them to 
say if the fact then present in the mind of the accused, were sufficient 
to have directed his mind and led it to infer that a certain act on his 


(6) S. 3, Proved,” Indian Evidence 
Act (I of 1872). 


(7) Note 
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part was likely to produce the resultant effect. It the facts warrant 
a high degree of likelihood, it would be a question whether the offence 
committed is not capital But in judging of the likelihood the fact to 
be remembered is that that term points to a degree of probability less 
than that which does not count for the purpose of this section This 
line must be mentally present before the jurors, who have for Ihis 
purpose to place themselves into the situation of the accused and then 
judge as to what was the degree of his mental consciousness at 
the time of the act in question. Of course, for this purpose, it is 
necessary to take not only the facts as proved, but also the facts which 
are probable. This furnishes the data upon which the inference both 
of knowledge as well as the likelihood is to be made. 

3034. In ordinary cases, this is by no means a matter present- 
ing formidable difficulties. The only difficulty is to take a mental note 
of all the facts, circumstances and probabilities, after which it is com- 
paratively easy to determine the state of the accused’s mind at the 
time of the offence But in so doing, regard must be had to the nature 
of the weapon used, the injury inflicted and the course it took, and 
whether it was natural or otherwise (§§ 311-313). 

3035. As was remarked in a Calcutta case: “In judging of 
knowledge had by the accused, we must consider the circumstances— 
the blow that to one person, or under ordinary circumstances, may 
not in the ordinary course of nature, be likely to cause death, may yet 
be imminently dangerous to another, or under special circums- 
tances So where the prisoner who resented his wife’s leaving the 
house and then returning, gave her a violent kick on the back with 
his bare foot from which she, a girl of 8 or 9 years, fell down and 
died almost immediately, and the medical evidence showed that the 
violence used occasioned rupture of the abdomen, the Court said: “To 
kick a girl of tender age with such force as to produce rupture of 
the abdomen in a healthy subject, appears to us to be an act of such a 
character, that no reasonable man could be ignorant of the likelihood 
of its causing death.”^^) in this case it is evident that the prisoner 
did not intend to cause death and it is also certain that he had no 
clear consciousness of the fatal effect of his kick, which he had given 
ex ]Ure mantvi by way of chastisement It was, however, a brutal kick 
and one which — if he did not know, he ought to have known — ^might termi- 
nate fatally These considerations were not ignored by the Court who, 
however, observed : “ If a man intentionally commits such an offence, 
and consequences beyond his immediate purpose result, it is for the 
Court to determine how far he can be held to have the knowledge that 
he was likely by such act to cause the actual result If such knowledge 
can be imputed, the result is not to be attributed to mere rashness; 
if it cannot be imputed, still the wilful offence does not take the 
character-of rashness, because its consequences have been unfortunate. 
Acts probably or possibly involving danger to others, but which in 
themselves are no-t offences, may be offences under ss. 336, 337, 338 , 
or 304-A, if done without due care to guard against the dangerous 
consequences. Acts which are offences, in themselves must be judged 


(8) Ketahdi Mundul, 4 C 764. 
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with regard to the knowledge, or means of knowledge, of the offender, 
and placed in their appropriate place in the class of offences of the 
same character.” 


3036 . Criminal knowledge is then in such cases demonstrated 
a posteriori It takes into account not only knowledge but means of 
knowledge, not only the knowledge “which is, but which judging from the 
effect ought to have been, m the accused A person may then truth- 
fully declare that he did not know that his act was likely to cause 
death and yet he may be rightly found to have had that knowledge. 
The truth is that in civil cases arising out of tort as well as in criminal 
cases, the standard which the Court fixes before itself is that of a reason- 
able man and the question it ultimately asks itself is not whether 
the accused had the knowledge, but whether as a reasonable man he 
could have had that knowledge. And for this purpose, the act irself 
is the real test If the kno^vledge was accompanied by a certain 
criminal intention, that fact may reflect on the knowledge, but inten- 
tiori per se is not necessary. And if there is, it asiav then, independently 
of knowledge, amount to culpable homicide ofme^..iggravated type 
spoken of in s. or murder. 


3037 . 'In one case, the house of one Lall Mahomed was broken 
mto by a thief. Lall Mahomed raised an alarm and grappled with the 
thief but was being worsted when the prisoners who were his neigh- 
bours came to his rescue and attacking the thief they beat and kicked 
him so severely that he died. There were no less than 141 marks of 
separate blows visible on the body of the deceased, and several of his 
ribs were broken, and they were convicted of doing a rash and neg- 
ligent act under s. 304-A, read with s. 109. But Pearson, J., held that 
the ‘case fell within the comprehension of this section. ‘'It may be 
dbubted whether his assailants if they did not intend to kick him, did 
tot at least intend to cause such -bodily injury as they must have known 
be Ekely to cause his death. But if it be held that they did not 
fdititly purpose to kill him, but only to cause such bodily injury as was 
to cause death and that no one of them supposed the hurt inflict- 
by himself in particular to be likely to cause death, and that the 
is therefore taken out of the category of murder, it must still 
under s. 304”<"3) 


; ; . , the case is one provided for by s. 300, exception 2. Here there 
lfas.% b,rp.tal assault committed on a malefactor. But the result would 
l^ve, been the same if the accused had committed the assault upon his 
'Wfii -mother C *4) Two men were charged for the murder of the 
on the following facts: The deceased had enticed away a 
who was the wife of one, and the daughter of the other accused 
latter armed themselves with sticks with a view to chastise 
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him, and lay in wait for him on the road by which he was expected 
to pass. When he came up they belaboured him on the chest atid 
baclc, but avoided beating him on the head. The deceased died of the 
injuries inflicted. And the question was as to the offence of the 
accused. It was held that it fell under clause 2 of s 3(M, that is to 
say, it was a culpable homicide with knowledge of the likelihood of 
death but without the intention to cause death or such bodily injury 
as was likely to cause death.^^5) 

3038. A person may be under a mistake of fact. He may then 

be said to possess no knowledge as is ordinarily 
^Gross ^i^ligence understood by that term, but if he acted blindly 
** being driven by a momentary impulse which he 

took no trouble to guide or control, and without 
exercising that care and caution which might be expected from a 
reasonable man placed in similar circumstances, he would be deemed 
to possess knowledge of the likelihood of the consequence, whatever 
may have been the real state of his mind. In such a case the imputa- 
tion of knowledge may be merely a legal fiction, a working hypothesis 

An apt illustration of this is furnished by the following case The 
accused was returning home by night when he was suddenly con- 
fronted by an object lying by the side of the road, and three paces 
away from it. Uuder the bona fide impression that what he saw was 
a supernatural object, and without pausing to reflect and being under 
the influence of unbounded fear, the appellant struck three successive 
blows with his lathi on the object. As he struck the third blow he 
discovered by the light of the moon and by the face of the object 
being then uncovered that it was no other person but his close friend. 
He then turned and fled. He was convicted of murder, but on appeal 
his offence was held to be culpable homicide, ^^his culpability con- 
sisting in having struck these deadly blows without taking the 
slightest precaution with the view of ascertaining whether the object on 
which he struck the blows was a human being or not. ,In this case 
the appellant took not only no reasonable precaution, but took no 
steps to ascertain that fact. The general principle of law seems to 
us to be that if a man strikes deadly blows and is so negligent that he 
takes no reasonable means to^ satisfy himself as to whether he is 
striking at a man or not, and the death of a human being ensues, he 
is guilty of a killing, which has no legal justification or excuse, and 
.thefefore amounts to the culpability which is necessary to show the 
commission of the crime of culpable homicide not amounting to 
murder. In other words, it removes the case from th^e category t>f 
death by misadventure or justifiable homicide.”^^^> While, therefore, 
holding the accused guilty of this offence, his mistake was held to 
'extenuate his crime and the two months’ imprisonment which he had 
already undergone before the hearing of his appeal was held to be 
more than a sufficient punishment.^ 

3039. The fact that the accused really believed in the presence 
of an evil spirit wovdd .seem to he only^ap extenuation and not a justi- 

(15) Faquir Mahomed^ (1890) t**.* R I K (L.) 31^. ' 

No. 10; Dcaraz, 75 C. (Pj. (1923) X16) iCmgh, (1898) A, W, N. 1663, 




1512 


tME INDIAN t>ENAL CODE 


is. 299 


fication for the use of great violence. The accused in another case, 
had been called in to exorcise the spirit which was supposed to have 
jpossessed one Gidowa, a girl of 18, who had b^en complaining of 
sonie pain in the back Gidowa had Consented to the use of a ceitain 
amount of violence for exorcising the evil spint The accused called 
in one Jamaludin, and the tWo jomed in beating her She was also 
trodden upon and kicked After this the third accused appeared from 
the village and joined in the assault, using his fists on her sides There- 
upon she died The medical witness testified to there being many 
wales on her skin, and her lungs and kidneys were ruptured. The 
prisoner hona fide believed her being possessed by spirits and having 
acted as directed by them. It was contended for them that the pre- 
dicament of the accused was as if they had been insane and tfteir case 
was covered by s. 84 But this suggestion was dismissed with the 
remark that whatever their condjtion, they had not lost self control. 
The case was indeed, one in wlTich the knowledge of the likelihood 
was to be imputed from the nature of the act, and in that view the 
accused were convicted of an offence under this section and sentenced 
each to three years’ rigorous imprisonment. ^^7) 

3040 . Other cases similarly decided are explicable from the same 
standpoint Such was the case of an unskilful eunuch who perform- 
ed an operation to emasculate a man with his consent, but which he, 
being Ignorant, did by simply cutting off his private parts with a knife, 
in consequence of which the patient died of haemorrhage.^^^^ But 
if the accused had m this case shown that he had successfully performed 
similar operations on other persons, it would have extenuated his crime 
to one under s. 304-A, This was shown by a Kabiraj who was tried 
for having killed a man by cutting out his internal piles with an 
ordinary knife But the fact that he had performed similar operations 
sucessfully before saved him from the penalty to which the eunucli in 
the former case was held liable.^^^^ 

In another case, certain snake-charmers, by professing to cure 
snake-bites, induced several persons to let themselves be bitten by a 
poisonous snake, from the effects of which three of those bitten died. 
It was held that the accused's offence would be culpable homicide, if 
they really believed m their cures In so holding the Court 
observed: ''Any person who makes a poisonous snake bite another 

must be held to know that he is likely to cause death; and must be 
held to know that it is an act imminently dangerous, and there was 
no excuse for incurring the risk of death in this case/'^®^^ A similar 
view was taken m another case in which a snake-charmer had in 
sport placed a snake on the head of one of the spectators. The snake 
bit him and he died and the accused was held to have committed 
culpable homicide as he was presumed to- possess the knowledge that 
the putting of a venomous snake the fangs of which he had not ex- 
tracted, on the head of a person was dangerous.(^> 


*17) JamddMn, (1892) B U. C 603. C) 25, 12 W R 7. 
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3041. Of course, knowledge of the likelihood in such cases is widely 
apart from motive The motive in the last case was to cure and not kill 
the deceased The accused could not then have actually known, that 
their assault was likely to have a fatal termination But it was the effect 
of their act, and in such cases law infers the cause from the effect It 
therefore imputes a knowledge, but for which any amount of cruelty and 
brutality would go unpunished But at the same time it does not wholly 
Ignore the motive, but takes it into consideration in awarding the punish* 
ment 


3042. And where the mjury caused is moderate, it treats it as a 
consentient act* entitling the accused to an acquittal/^3) This was the view 
taken of a husband who had beaten his wife with the intention of exor- 
cising the evil spirit which he believed had possessed her. The injuries 
so inflicted were, however, slight and^the wife did not die of them. The 
accused had not taken the plea of consent, but the Court took it into 
consideration, holding that in such a matter an ignorant man acting with 
good intentions and no-t resorting to causing any grievous hurt or serious 
injury must be more leniently judged than a man of better education or 
experience.” ^^4) This appears to have influenced the Court who in a 
similar case, but in which the injury inflicted was more severe, convicted 
the accused under s. 304-A The section was, of course, inapplicable, 
though the light sentence passed was justifiable. 

3043. Causing Death Without Knowledge.— A person may some- 
times intend to cause death, but may fail to cause it in fact ; and the act 
which results m death may not be m prosecution of the object of causing 
death, in which case the Courts are inclined to the view that the accused 
cannot be deemed to have caused death, with the knowledge pre-requisite 
for the offenc’e of murder or culpable homicide Several cases illustrate 
this view In one case, one Gour Gobindo stnick the deceased Dil 
Mohomed a blow or a slap on the left ear which knocked him down, and 
then he and others without enquiry as to whether he was dead or not, 
in haste hung him up to a tree so as to make it appear that he had com- 
mitted suicide The accused were convicted of hurt, but the High Court 
quashed the proceedings and directed a retrial and committal of the accused 
to the Sessions on the charges of murder, culpable homicide and hurt 
The facts of the case were not clear. The deceased was said to have 
casually met the accused to whom he complained of their encroachment 
and threatened to complain; whereupon the accused slapped him or gave 
a blow from which the deceased fell down. The case was heard by 
Norman and Seton-Karr, JJ , who held that if the blow had killed the 
deceased whom he afterwards hung up with the help of the other accused, 
then the assailant would be guilty of offences punishable mnder section 304 
or 324 according to his intention and the intensity of his blow ; while the 
other accused would be guilty of fabricating false evidence (s. 193) or 
of causing disappearance of evidence (s 201). If However the blow did 
not kill the deceased then all would be guilty of culpable homicide, since 
the jury might fairly presume against the accused that they must have 
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known that they were likely by that act to cause death/^^ In this case 
the facts were not dear But in Khandu’s case the accused had con- 
fessed that he had struck his father-in-law three blows with a stick with 
force intending to kill him The deceased fell down at the door of his 
hut whereupon the accused kept under deceased’s head a box of firewood 
and set the hut on fire The medical evidence proved that the deceased’s 
death was due to burning and not to the wounds on the head* Upon these 
facts Birdwood, J , held that the offence was one of attempted murder He 
said • “ The accused admits that he struck the deceased with the inten- 
tion of killing him In intention, therefore, he was a murderer. But on 
the evidence, such as it is, it must be found that the striking did not 
amount to murder It was, however an attempt to murder ” ^3) Parson, 
J, however, dissented and held that it was murder because that' was his 
intention The case being referred to Sargent, C J. the latter agreed 
with Birdwood, J , holding “ that as the accused undoubtedly believed he 
had killed his victim, there would be a difficulty in regarding what occurred 
fiom first to last as one continuous actMon'e with the intention of killing 
the deceased In this case it will be noted that neither Gour Gobind’s 
case was cited nor its reasoning considered. 


3044. In a third case the accused suspected that his wife was carrying 
on an intrigue with one Madari He kicked her below the navel She 
fell down and became unconsaous Some people came up and tried 
to revive her but thought that she was dead The accused then again 
went inside the house where his "wife lay and hung her up by a string 
tied to the roof of the house to give it the appearance of suicide. It was 
held that the only offence of which he could be convicted is that of greivous 
hurt ^5) In a fourth case the accused struck his wife a violent blow on 
the head with the plough-share which rendered her unconscious The 
accused believmg her to be dead hanged her to conceal his own crime 
The case came up before Napier and Sadashiv Aiyar, JJ , who differed 
on the accused’s offence, Napier, J., being of opinion that the accused’s 
intention to kill must be held to have continued upto the time of hanging; 
while his colleague would follow thie language of Sargent, J , in IQiandu s 
case already cited In view of this difference the case was referred to 
a Full Bench who agreed with the reaspnmg in Khandu’s case, adding that 
the causing of death postulates the existence of human life; and that 
therefore a man cannot be said to commit culpable homicide '' if his inten- 
tion was directed only to what he believed to be a lifeless body.”<^) This 
xkw may be supported on the ground that no person can be convicted of 
a mistake of fact If therefore A assaults B and believes that B is dead 
his belief is a mistake of fact If tlier^ore A buries B and B dies in con- 
sequence of A’s burial of B, A do^sjafet' aggravate his assault of him which 
must be judged apart from his subsequent act It might be said that in 
burying B, A was not sufficiently careful, for if he were more ca.^ul he 
would have discovered that B Was 'still alive But, for this purpose i^ 
A to feel B’s pulse otherwise how is he to know that an apparently life- 
less body IS still alive ? 
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The phrase ^ causes death must then be understood to imply th© con- 
tinuance of the intention to cause death by the act which actually causes 
it 

3045. It has been said that in inferring knowledge the Court looks to 

Knowledge Frasnmed “"1^ " 0 * have been 

from Cruelty. arrived at without foreknowledge, the Court pre- 

sumes it Such knowledge may be legitimately 
presumed where the assault is committed with an axe or a dao <7) or other 
deadly weapon, or where a man is hit with great force on a vital part 
of his body The husband and the wife had a quarrel The fonner bit her 
little finger, and the two fell together by a stone where a knife lay. The 
husband seized it and made a dash at her throat with it The wife there- 
upon seized his testicles and by gripping and squeezing them reduced 
them to a pulpy condition from the effects of which he died Davies, J , 
held that the result was unforeseem and that knowledge of it could not be 
imputed to the wife Benson, J, held that the great violence used was 
sufficient to support the finding that she had knowledge of the likelihood 
In consequence of this difference of opinion, the question was referred to 
Subramania Aiyar, J , who unhesitatingly agreed with Benson, J , m holding 
that the violence of the attack on a man’s delicate part was sufficient to 
justify an inference that the assailant was aware of the likely effect of her 
attack The case was, therefore, one of culpable homicide, and the accused 
was sentenced to rigorous imprisonment for seven years. 

In another case, the accused Mt. Tulsa, a young widow of twenty, 
wishing to elope with her lover at night, wanted to elude the vigilance of 
her parents who were naturally opposed to her elopement, drugged them 
by mixing dhatura seeds in their food, from the effects of which they 
were seized with illness, but being removed to the hospital they ultimately 
recovered. Tulsa was condemned to transportation under s. 307 and heV 
conviction was upheld on appeal by Edge, C, J , and Burkitt, J , who said : 

It appears to us that we must presume that people of her age have the 
ordinary knowledge of what the results may be of administering dhatura 
It would be dangerous in the extreme, to the public in this country, if 
Judges were to hold that it could not be presumed that a woman of twenty 
years of age in an Indian village was not aware that death might be caused 
by the administration of dhatura If we were to hold that such was the 
presumption, we fear that poisoning by dhatura would become more fre- 
quent than it is.”^^) But no reference was made to this case in another 
case of the same Court in which a different view was taken of the rubber 
who had drugged a person with dhatura, intending to rob him and in 
which the Court held it to be only a case under section 326 of the Code 
and not one under section 307 The conflict will be found adverted to 
in the Introduction (§§ 74, 76) 

3046. Enlarged Spleen and Liver.— But, of course, in all such 

Natural C o n s e - justifiable to presume that the man 

auences Presumed. aware of the natural cons^uences of his act 

The only exception to which this rule is liable are 
those stated, in the first two explanations. ^ Subject to the rules fliere stated, 
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which have been already considered, no one can be held liable for a 
consequence not directly and naturally flowing out of his act An example 
or this IS furnished by the cases of enlarged spleen or liver, the rupture 
of which, though it may be due to violence, is the immediate cause of death 
Jr such cases, the accused could not be said to possess knowledge of the 
likelihood of death, if he did not know of the diseased condition of those 
organs Here it is no doubt true that the accused by his violence causes 
the death of another, but it is equally apparent that he at the same time 
has no reason to know that the amount of violence which he uses is likely 
to cause death In short, the offence in such cases is not culpable homi- 
cide, because there was not in the accused the knowledge of the likelihood 
of death as a consequence of his act, and the degree of violence used is 
therefore the measure of his knowledge 

In other words, if a person kick another with such brutal violence that 
he thereby ruptures not only the diseased spleen but also some other healthy 
organ, and death is the result, could it be said that death was due only to 
the diseased spleen and not to the ruptured abdomen^ Here explanation 
I at once becomes relevant for the solution of the question And death 
would be deemed to be caused by the accused, irrespective of 
the disease. And the question of culpability would then depend (other 
things being equal) solely upon the question of knowledge and intention 
And the, rule that knowledge and violence vary in proportion would then 
solve the rest of the problem In such cases, then, the question to ask 
is : What was the violence used and what would have been its effect, if the 
sufferer had not been suffering from disease So if the accused strike one 
blow with a light bamboo stick not more than an inch in diameter, and 
the blow was auned not at the head, but at the side, and which had the 
effect of rupturing his spleen, it was held that the amount of the violence 
used and not the effect produced was the criterion of the crime, and that the 
offence of the accused was consequently no more gnevous hurt In 
any other view a man may have to be punished no less for his misfortune 
than for his crime 

3047. Of course, m such cases, the assault may be not wilful and 
intentional, but the assailant can only be punished for the injury inflicted 
and for the effect which he may expect to be produced in a normally 
healthy person Indeed, there is the natural presumption in favour of 
health — for healthy condition is normal; and an assailant has, therefore, 
reason to presume his victim to be healthy As such, if the assailed 
received only such injury as would be designated hurt, the assailant could 
be only liable for that offence irrespective of the consequence Such 
would be the case if a person gave another not a very violent blow^^s) or a 
kick, ^^4) or threw a brick-bat at him,^^s) which fell on his enlarged spleen 
rupturing it, from which he died In such cases, the utmost that a 
person could be said to have done is to cause and a convicion for that 
offence alone would be proper. 
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So where the deceased who had carried some paddy to the house of the 
accused asked him for his wages, and the two had some alteration in the 
course of which the -accused gave the deceased a severe push on the back, 
which caused him to fall from the top of accused’s steps to the road below, 
a distance of two-and-a-half cubits In falling the deceased fractured his 
big toe and on the fifth day after the fall he died from tetanus brought on 
by the fracture The accused was convicted under s 304- A, but the High 
Court held that the act done was not rash or negligent, but amounted to the 
use of criminal force, for which he could be convicted only under 
s 352 06) In a similar case, the husband having been subjected to great 
provocation by his wife, pushed her with both his arms so as to throw her 
with violence on the ground She was suifermg from enlarged spleen and 
death was due to its getting ruptured. The Court held that the offence of 
the, accused was one under s. 323.07) The same view was reiterated in 
another case in* which on a similar provocation being given, the accused 
kicked his wife in the spleen which caused it to rupture and in conse- 
quence of which the wife died immediately OS) Jn both these cases the 
husband was ignorant of the disease, and the Court naturally measured the 
offence by the seventy of the violence. 

3048. Intention: Knowledge: Motive. — ^Whenever there is know* 
ledge proof of intention is unnecessary If such proof is available, it 
may be useful for explaining an act which may be otheiwise inexplicable 
But it IS not necessary to establish the cnme; though its existence would 
naturally aggravate it. Indeed, the presence of intention would not 
only justify the enhanced penalty provided in s. 304 for culpable 
homicide with intention, but it may take the offence wholly out of 
the category of that offence and aggravate it into the capital crime of 
a murder The prosecution have, Sierefore, to be wide-awake as to 
facts bearing on intention. But motive, as distinguished from inten- 
tion, is not a part of the definition of this effence and is, indeed, never 
required to establish a crime Proof of motive is, therefore, by no 
means necessary to establish this offence. But this does not mean 
that proof of motive is altogether irrelevant For, proof of motive 
is always relevant — not indeed as proving the offence, but as a spring 
of human action supporting the proof of intention, explaining and 
connecting it with the act 

It is, indeed, a fact that motive underlies every offence, but the 
motives of men are often deep and unfathomable and their name is 
legion It is as much as law can do to dive for their intention and 
knowledge. If law had further required a further proof of motive, 
the task of bringing offenders to justice would have been indeed 
great Beside, it would otherwise have defeated the very object for 
which penal laws are enacted, namely, the preservation of law and 
order The principle of law is that no man shall do evil so that good 
may come; and it, therefore, punishes all malefactors irrespective of 
their motive (§ 253). ^ 

But with intention the case is otherwise. It may be proved in 
a case of homicide If it exists, it must be proved — ^because it has an 
important bearing on the offence. 
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3049. Homicidal Intention. — ^Now, homicidal intention spoken of 
in this section is of two kinds. In the first place, it may be an inten- 
tion of causing death, and in the second place, it may be an intention 
of causing such bodily injury as is likely to cause death. It will be 
seen that while intention is spoken of in connection with the causing 
of death or of bodily injury causing death, knowledge is spoken of in 
connection with an act which is likely to cause death Now since the 
word “ act is wide enough to include the bodily injury spoken of in the 
second clause, the sense of the section would be unimpaired if it defined 
culpable homicide as follows: — 

“ Whoever causes death by doing an act with the intention of causing death or 
with knowledge that he is by such act likely to cause death commits the offence of 
culpable homicide” 

The second clause has, however, been added, prob^ly because, it 
meets the requirements of a large number of cases in which the 
offender causes dangerous injuries, though he does not intend thereby 
to cause death Such cases are, therefore, expressly declared to fall 
within the definition of this offence 

3050. Adverting now to this clause as enacted here, it will be 

seen that it requires the presence of intention, 
111^^1 intention is to cause a dangerous hurt, 

Death. ^ind not death Death may ensue, and if it does, 

it is because it was likely If it is averted, it is 
because it was not certain. Such may be the case of a person who 
is willing to kill but whose act is not decisive of his intention. 
Between him and another who intends to cause death, there is no 
difference in the offence or the punishment, though there is evidently 
a difference of degree in criminality,^^®) which the Court may t^*e 
into consideration in awarding the sentence. In the majority of 
cases, this difference would probably mean a difference in the nature 
of the weapon, the degree of violence used, the motive which led up 
to its use and the circumstances, such as a sudden quarrel or the like 
which attended it. 

The bodily injury which is likely to cause death may consist of 
a severe blow on the head or on other vital parts of tho body. The 
question whether the assailant's intention was to cause death or only 
to cause bodily injury as was likely to cause death, must be investi- 
gated in the same way as the question of knowledge (§§ 303^3048). 
But as intention is the determination of the will, proof of intention 
does not flow from the same facts Knowledge implies cognition, in- 
tention implies volition; knowledge is not the invariable concomitant of 
intention A person may know but may be unwilling. And if he wills 
to perform a certain act, he may or may not know of the consequence. 
He may, for instancy, strike a blow but misjudge its effect. If there 
is intention, it is not necessar^r that there should be knowledge also 
But pne who wills an effect cannot for a moment be compared with 
one whp cnerely cau^s it ponsaously. Law therefore, shakes its 
terrors only upon him who commits a crime intentionally. 
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3051. Proof of Homicidal Intention. — This makes it all the 

more necessary that the real import of this word should be accurately 
gauged. As has beren pointed out elsewhere/"**^^ in determining both 
the criminality and the measure of criminality of an act, the Code has 
regard solely to the actual, as distinct from a presumed or constructive, 
intention So it was pointed out by Norman and Campbell, JJ , that 
‘'under the Penal Code, no constructive but an actual intention is re- 
quired But while this is true as a principle, it is equally true 
that in most cases such intention is merely a matter of inference and 
it can seldom be the subject of direct proof Indeed, if such proof 
were invariably required, proof of a crime under the Code would m 
most cases be impossible. For, as Brian, C J., observed, “It is a 
trite learning that the thought of man is not triable, for the Devil 
himself knows^not the thought of man.”<^^> 

Intention and knowledge are the internal and invisible acts of the 
mind, and their actual existence cannot be demonstrated except by their 
external and visible manifestations Observation and experience en- 
able us to judge of the connection between men’s conduct and their 
intention And this has led the Judges to formulate the rule that 
every sane person of the age of discretion is presumed to intend the 
natural and probable consequence of his own act ^*3) This was 
originally a rule of evidence intended to aid the judge in connecting 
the act with the actor’s mentality — ^the seen with the unseen But in 
the English Criminal Law the rule has now attained the dignity of a 
legal axiom changing the entire mode of proof, which is wholly at 
variance with the Indian Criminal Law. But even regarded as a rule 
of evidence it is likely to have but a limited application in the inter- 
pretation of acts, for the distinction made in the Code between inten- 
tion and knowledge does not easily lend itself to the making of the 
presumption which takes no note of these two phases of the human 
mind And at all events it is inferential proof. It is not direct evi- 
dence. Even as such, it is based upon certain generalizations which 
are manifestly inapplicable to all cases. For the working of the human 
mind is not in all cases uniform. A savage thinks differently from a 
civilised man The habits and customs of a people mould their 
thoughts and intentions A sight which may pass unnoticed in one 
country may lead to a deadly duel in another. A touch which would 
pass unnoticed in the case of an ^Englishman may lead a Hindu to 
commit deliberate murder. 


3052. The intention of a man must then be judged by its external 
r 1 * manifestations as presented in the case of the 
tion. same individual or others of his own caste, 

creed and habit of thought. The fallacious 
standard pf a reasonable man will never do in such a case. For, m 
such a case what the Court has to find out is, as far as possible, his 
actual intention; what he himself intended and not what ought as a 
reasonable man to have intended. . In this respect the proof of inten* 
tion and knowledge materially differ (§§ 339-342). No doubt, the data 


(20) Introduction, §§ 65-67 ' Lord Blackbtiial in Brogd^n v. Metropoli- 

(21) Gurreeboollahf 5 W R. 42 ^ tan^Rmlwa^ (^ 0 , 2 App. Cas 666 (692), 

(22) Yeat.-Bdok, 17 E<i IV, T, dted per (23) Ev, § 433 
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n each case, are the outward acts and conduct, but the line of ratiocination 
s in each case different, though the result arrived at may not be different. 
For the object in each case is the same— to arrive as far as possible at the 
real intention or knowledge of the offender And where the criminality 
of the act depends upon either intention or knowledge, the Court may 
then legitimately presume that a man intends or knows the natural 
and inevitable consequences of his own acts And where the act done 
IS highly injurious the Court may even presume an intention, for in such 
a case res ipsa in se dulam haht—ihe facts speak for themselves “ It 
is a universal principle/* said Lord Ellenborough, C J , “ that when a man 
IS charged with doing an act, of which the probable consequence may 
be highly injurious, the intention is an inference of law resulting from 
the doing of the act.** Thus the deliberate use by a sane man of 
deadly weapons, the deliberate discharge of loaded fire-arms, a cruel and 
brutal assault leads, at once to the inference that his 3itention was to 
cause death. No proof of intention beyond that which such an act of 
itself supplies is requisite A person who plunges his dagger into another*s 
abdomen, or one who cunningly mixes arsenic with his food, can 
have obviously but one intention — ^that of causing his death. 

3053. But where the weapon used or means adopted is not unerr- 
ingly fatal, it may then be a question whether the intention was to cause 
death. Such would be the case where the accused strikes another a blow 
with a stick The act may be an indifferent one if the blow given is 
slight, and the stick used is a walking stick Even if a severe blow is struck 
with a heavy stick, and the man dies, it does not necessarily follow that 
the assailant had then intended to kill him As was observed by Innes 
and Muttusami Aiyar, JJ : “The effect of a severe blow upon one man 
will be very different from what it will be upon another, and it does not 
follow when the victim dies, that it was intended to inflict such injury 
as is sufficient to cause death ** ri) But such evidence may be eked out 
by other fapts, such as evidence of a previous intimidation, "determination, 
or again, by the proof of some motive, as of hatred, avarice, jealousy or 
revenge, or of sora'C expected gain or advantage, such as the acquisition 
of some property or putting out of the way an inconvenient witness. 
On the other hand, it may he controverted by other facts, such as grave 
and sudden provocation, as where a person entered the bed chamber oi 
the accused to have criminal intercourse with his wife, and was struck 
down with a single blow, m which case the Court regarded the offence 
as one of causing gritevous hurt under the very grave and sudden provo- 
cation There are other cases illustratmg the same rule, but they will 
have to be considered in connection with the exceptions to the next section 

300. Except in the cases hereinafter excepted, culpable 
homicide is murder, if the act by which the 
death is caused is done with the intention 
of causing death, or 


Ca4i 3 M. & S. n (15). (l) M«woJo Kondaiya, (i88i) i Weir 

W) .37 C.315. ' • 300. . 

. , ■ ’ ■ , (s) 3 W. R. '55. 
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Secondly . — If it is done with the intention of causing such 
bodily injury as the offender knows to be likely to cause the 
death of the person to whom the harm is caused, or 

Thirdly . — If it is done with the intention of causing bodily 
injury to any person, and the bodjdly injury intended to be 
inflicted is sufficient in the ordinary course of nature to cause 
death, or 

Fourlhl'S . — If the person committing the act knows that it 
is so imminently dangerous that it must in all probability 
cause death, or such bodily injury as is likely to cause death, 
and commits such act without any excuse for incurring tbe 
risk of causing death or such injury as aforesaid. 


Illustrations 

(a) A shoots Z with the intention of killing him. Z dies in consequence A 
commits murder 

(&) A knowing that Z is labouring under such a disease that a blow is likely to 
cause his death, strikes him with the intention of causing bodily injury. Z dies in 
consequence of the blow. A is gutlty of murder, although the blow might not have 
been sufficient in the ordinary course of nature to cause the death of a person in a 
sound state of health But if A, not knowing that Z is labouring under any disease, 
gives him such a blow as would not m the ordinary course of nature kill a person in 
a sound state of health, here A^ although' he may intend to cause bodily injpry, is 
not guilty of murder, if he did not intend to cause death or such bodily injury as 
in the ordinary course of nature would cause death 

{c) A intentionally gives Z a sword-cut or club-wound sufficient to cause the 
death of a man in the ordinary cpurse of nature Z dies in consequence Here A is 
guilty of murder, although he may not have intended to cause death. 

(d) Af without any excuse, fires a loaded connon into a crowd of persons arid kills 
one of them A is guilty of murder, although he may not have had a* premeditated 
design to kill any particular individual. 

Exception 1 . — Culpable homicide is not murder if the 
When cuipayaWe Offender, whilst deprived of the power of 
homidde i. not mur- self-control by gravc and sudden provoca- 
tion, causes the death of the person who 
gave the provocation, or causes the death of any other person 
by mistake or accident. 

The above exception is subject to the following 
provisos . — 

Fvr$t . — ^That the provocation is not sought or voluntarily 
provoked by the offender as an excuse for killing or doing 
harm to any person. 

Secondly . — ^That the provocation is not given by- anything 
done in obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public servant. 


I. P. C.-^ 
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Thirdly. — That the provocation is not given by anv thing 
done in the lawful exercise of the right of private defence. 

Explanation. — ^Whelher the provocation was grave and 
sudden enough to prevent the offence from amounting to 
murder is a question of fact. 

Jllustrahons 

(a) A, under the influence of passion excited by a provocation given by Z, inlen- 
tionally kills F, Z's child This is murder, inasmuch as a provocation was not given 
by the child, and the death of the child was not caused by accident or misfortune in 
doing an act caused by the provocation 

{h) Y gives grave and sudden provocation \.o A A, on this provocation, fires a 
pistol at Y, neither intending nor knowing himself to be likely to kill Z, who is near 
him, but out of sight A kills Z Here A has not committed murder, but merely 
culpable homicide 

(c) 4 is lawfully arrested by Z, a bailifi. A is excited to sudden and violent 
passion by the arrest, and kills Z This is murder, inasmuch as the provocation was 
given by a thing done by a public servant m the exercise of his powers 

(d) A appears as a witness before Z, a Magistrate, Z says that he does not 
believe a word of A's deposition, and that A has perjured himself A is moved to 
sudden passion by these words, and kills Z This is murder 

(e) A attempts to pull Z's nose Z, m exercise of the right of private defence, 
lays, hold of A to prevent him from doing so A is moved to sudden and violent 
passion in consequence, and kills Z This is murder, inasmuch as the provocation was 
^ven by a thing done m the exercise of the right of private defence 

(/) Z strikes B B is, by this provocation, excited to violent rage A, a by- 
stander, intending to take advantage of B^s rage, and to cause him to kill Z, puts a 
knife into B^s hand for that purpose B kills Z with the knife Here B may have 
committed only culpable homicide, but A is guilty of murder 

Exception 2. — Culpable homicide is not murder if the 
offender, in the exercise in good faith of the right of priva,te 
defence of person or property, exceeds the power given to him 
by law and causes the death of the person against whom he 
is exercising such right of defence without premeditation, 
and without any intention of doing more harm than is 
necessary for the purpose of such defence. 

Illustration 

Z attempts to horsewhip A, not m such a manner as to cause grievous hurt to A 
A draws out a pistol Z persists in the assault. A, believing in good faith that he 
can by no other means prevent himself from, being horse-whipped, shoots A dead A 
has not committed murder, but only culpable homicide. 

Exception 3 . — Culpable homicide is not murder if the 
offender, being a, public servant or aiding a public servant 
acting for the advancement of public justice, exceeds the 
powers givpn to him by law, and causes death by doing an 
act ■syhicH he, ,hj good faith, believes to be lawful and neces- 
sary; for' discliarge of his duty as such public servant 
, the person whose death is caused. 
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Exception 4 . — Culpable homicide is not murder if it is 
committed without premeditation in a sudden fight in the heat 
of passion upon a sudden quarrel and without the offender’s 
having taken undue advantage or acted lu a cruel or unusual 
manner. 

Explanation . — It is immaterial in such cases which part> 
offers the provocation or commits the first assault. 

Exception 5 . — Culpable homicide is not murder when the 
person whose death is caused, being above the age of eighteen 
years, suffers death or takes the risk of death with his own 
consent. 


lllustraUon 

A, by instigation, voluntarily causes Z, a person under eighteen years of age, to 
commit suicide. Here, on account of youth, he was incapable of giving consent 
to hiB own death; A has therefore abetted murder 

Synopsis. 


(1) Analogous Law (3054-3058). 
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3054. Analogous Law. — ^This section defines murder with refer- 
ence to the definition of culpable homicide given in and discussed 
under the last section. This definition materially differs in verbiage 
from the definition of English Law under which the same offence is 
thus defined: — 

"Murder is the killing of any person under the King's peace, with malice pre- 
pense or aforethought, either express or implied by law'’( 3 ) 

3055. Malice prepense, or Malitia PrcBcogitata, is in English Law 
the grand criterion which distinguishes murder from other killing. 
But this term is explained not so much to mean spite or malevolence to 
the deceased m particular, as any evil design in general; the dictate 
of a wicked, depraved and malignant heart This malice may be 
either express or implied. Express malice is when one with a sedate, 
deliberate mind and formed design kills another; which formed design 
is evidenced by external circumstances discovering that inward inten- 
tion, as, lying in wait, antecedent menaces, former grudges and 
concerted schemes to do him some bodily harm. An instance of such 
malice is duelling where both parties meet to kill each other. So it 
is express malice if upon a sudden provocation one beats another in 
a cruel and unusual manner, so that he dies, though he did not intend his 

death. ^ 5 ) 

As an instance of implied malice is mentioned the deliberate 
poisoning of another against whom no enmity is proved. So if a 
man kill another without any or without sufficient provocation, or a 
person kill a public servant in the execution of his duty. ^ 7 ) So where 
one intending to kill A kills B whom he mistakes for in which case 
the felonious intent is transferred from A to Indeed, in England 
all homicide is presumed to be malicious unless the contrary appears 
upon evidence. The legal import of the term ‘ malice,' " said 
Best, J., 'differs from its acceptation in common conversation. It is 
not, as in ordinary speech, only an expression of hatred and ill-will 
to an individual, but means any wicked or mischievous intention of 
the mind. Thus iii the crime of murder, which is always stated in the 
indictment to be committed with malice aforethought, it is neither 
necessary in support of such indictment to shew that the prisoner 
had any enmity to the deceased, nor would proof of absence of ill-will 
furnish the accused with any defence, when it is proved that the act 
of killing was intentional, and done without any justifiable cause.''^^®^ 
In this sense “malice*” approximates the homicidal intention which is 
an essential element of murder and culpable homicide. The Indian 
definition is, however, free from the artificiality of English I^aw. It 
defines murder somewhat circuitously, which has led to some difficulty 
in its exposition, but otherwise its language is plain and intelligible 

3056. There is; however, one noticeable difference between the 
Enghsh and ihe Indian rule. Under English Law, all killing is murder, un- 

P C 457; Foster 308; 4 

P C 405. 

25s 

y, * B & C, 268. 


is) 3 Just. 47, 1 424, 448; I 

P C Q 31, a. 3; 4 ^ack jgS; i 
C.,. B. 214. 

L. 256, dtei 4 Black tgS 



(7) r Hale 
Black, 200. 
(&) I Hale 

(9) Foster 

(10) Harve 
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less the contraiy is established by the accused. Under the Code, the 
burden of proving the essential ingredients which constitute murder, 
is on the prosecution. So Tindal, C. J., laid down that '"where it 
appears that one person’s death has been occasioned by the hand of 
another, it behoves that other to show from evidence, or by inference 
from the circumstances of the case, that the offence is of a mitigated 
character and does not amount to murder. In this view the 

offence is determined by the act apart from intention which is presumed. 
But the Code approaches the question from exactly the opposite stand- 
point It looks primarily not to the effect but to the intention and 
knowledge of the offender In a properly conducted trial the result 
arrived at is the same but the process by which it is reached is 
obviously different/^®) 

3057. It will be observed that this section fastens the special 
requirements of murder upon the definition of culpable homicide It 
then excepts from its comprehension live cases which it treats as cul- 
pable homicide. The simple course would probably have been to dejine 
only "homicide” and then define both "culpable homicide” and "murder.” 
The result then would have been the same and the classification of the 
two offences would have obviated the circuity which renders the two 
offences by no means easy of comprehension. 

3058. The arrangement would then have been something like 
this : — 


Homicide is the causing of death of one person by another. 

Homicide may be culpable, or it may amount to murder It is culpable if death 
is caused by an act with the intention of causing or knowledge that he is likely by 
such act to cause death, or with the intention or knowledge of causing death under 
the following circumstances, namely — 

(1) If the offender whilst deprived of the power of self-control by grave and 

sudden provocation causes the death of the person who gave the provoca- 
tion, or causes the death of any other person by mistake or accident, sub- 
ject, however, to the following provisos — 

[Read here the provisos to s 3CX), Excep i ] 

(2) If the offender whilst exercising the right of private defence, unjustifiably 

causes the death of the person against whom he is asserting the right and 
which death is caused without meditation and intention 

(3) If the offender causes the death by doing a lawful act m an unlawful 

manner 

(4) If the death is caused in a mutual combat. 

(5) If the death is caused by valid consent 

The offence is murder in the following cases ^ — 

. (i) If the act IS done with the intention of causing death 

(2) If the act is done with the intention of causing such bodily injury as the 
offender knows to be hkely to cause the death of the person fo*whom the 
harm is caused 


(ii) Greemcre, 8 C. & P. 35-. 


(12) I Weir 288 
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(3) If the act IS done with the intention of causing such bodily injury as is 

sufficient in the ordinary course of nature to cause death 

(4) If the act IS done with the knowledge that it is so •imminently dangerous 

that it must in all probability cause death, or such bodily injury as is 
likely to cause^ death and he commits such act without any excuse for 
incurring the risk or causing death, or such injury as aforesaid 

3059. Principle^ — ^There is no radical difference between the 
jffence of culpable homicide and murder. The causing of death is com- 
non to both the offences. The act which caused it is the act of the 
jflfender in each case There must necessarily be criminal intention or 
cnowledge in both cases The true difference then lies m the degree ; 
here being the greater intention or knowledge of the fatal result in the 
)ne case than in the other This difference is attempted to be accent- 
lated by the four clauses describing the offence under this section But 
10 abstract enunciation of the difference can be an infallible guide in 
letermining the true nature of the crime. Ml the same, it is necessary 
0 see how far the Code regards the two offences distinct, and what is 
he criterion for distinguishing them. 

3090. Distinction between Murder and Culpable Homicide. — 

n the first place it may be premised that the two offences of homicide 
tnd murder are neither mutually exhaustive and exclusive, nor do they 
>etween themselves provide that every case of killing must be either 
>ne or the other. Indeed, as has been sufficiently pointed out in the 
oregoing discussion, the question of offence depends upon the degree 
f criminality and that again depends upon the offender's knowledge and in- 
ention. That knowledge and intention may again be of the kind 
pecified in this or the last section, or it may not. If it is, then alone 
vould the question arise whether the offence is murder or homicide. 
Jow comparing the two sections, it will be observed that the Code 
reats culpable homicide as the generic crime It makes murder as 
special offence falling under the general category of homicide 

In this view, all murder must necessarily be culpable homicide, 
ut not vice verm But an offence may possess all the essential ingredients 
f murder, and yet be only a culpable homicide if it possesses the 
dditional mitigating elements set out in the exception But these 
xceptions are exhaustive only in sc far as they lay down the only 
ases in which an offence possessing all the elements of murder is the 
iferior offence of culpable homicide, by reason of the alleviating cir- 
umstances reducing the primary heinousness of the crime, Apart, 
owever, from those exceptions, an offence may still be culpable homicide, 
it does not possess the attributes of the offence of murder. As Sir 
iarnes Peacock, C J., observed : “It does not follow that a case of 
ilpable homicide is murder, because it does not fall within any of 
le exceptions in s. 300. To render culpable homicide murder the 
ELse must come within the provisions of clauses 1. 2. 3, or 4 of 
action 300.” ^^3) 

, 3®«1. In a case prima facie appearing to be either of culpable homi- 
de or murder, the first thing to see is whether it is culpable homicide. 


(1$) Sheikh Bam, 8 W. R. 47 (51). 
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If it is, then reference should be made to this section to see if it is not 
also murder. If it be murder, then reference should be made to the ex- 
ceptions to see if the offence, though murder, is not by reason of any of 
the circumstances mentioned m the exceptions, reduced m degree If 
the offence proving to be culpable homicide does not fit in with the 
requirements of this section, it is then culpable homicide If it does 
answer even the requirements of that offence, it may then be grievous 
hurt or hurt, or any of their derivative offences, or an offence punishable 
under section 304-A, or indeed, some other section of the Code This, 
however, does not conclude the search For the offence, though falling 
under some penal section, may be excepted under the provisions of Chapter 
IV (ss 76-106) or it may be merely an abetment falling under Chapter V 
(ss 107-120) or an attempt falling under s Sll of the Code 

3062 . If, however, the question is narrowed down so that the only 
question to be considered is the applicability of this or the last section, 
then regard must be had to three questions which underlie the two offences, 
namely, (r) intention or knowledge of the offender, (ii) the act and its 
nature, and (iii) the effect and how it was connected with the act . The 
exact nature of the offence it was connected with the act The exact 
nature of the offence depends upon the degree of criminality present m 
the first, the brutality or cruelty implied by the second and the nature and 
extent of the injury actually effected The sections regard the latter as 
merely ancillary to the first, and the two sections, therefore, do not 
specifically refer to them in describing the offences, which are done solely 
with reference to the offender's mentality, which it describes in the 
following gradations : — 

S. 299 S. 300. 


I INTENTION 

A person commits culpable homicide 
if the act by which the death is caused 
is done- 

fa) with the intention of causing death ; 

(b) with the intention of causing such 
bodily injury as is likely to cause death; 

II KNOWLEDGE — 

(c) with the knowledge that the 
act IS likely to cause death 


Subject to certain exceptions culpable 
homicide is murder, if the act by which 
the death is caused is done — 

(1) with the intention of causing *• 
death ; 

(2) with the intention of causing such 
bodily injury as the offender knows to be 
likely to cause the death of the person 
to tvhom the harm is caused; 

(3) with the intention of causing 
bodily mjury intended to be inflicted which 
IS sufficient in the ordinary course of 
nature to cause death; 

(4) with the knowledge that the act i« 
so imminently dangerous that it must in 
all probability cause death or such bodily 
injury as is likely to cause death 


3063 . The words italicized mark the difference between the two 
offences. Clause (a) and Clause (1) show that where there is an inten- 
tion to kill, the offence is always murder, unless it finds a place in any 
of the exceptions Clause (c) and Qause (4) show that intention to kill 
is necessary for neither offence Knowl^d^e of death may be as^ much 
incriminating as intentional homicide Furious driving, firing '"at a mark 
near a public I'oad, would be cases of this description Whether the 
offence is culpable homicide or murder, depends upon the degflee of risk ^ 
to human life. If death is a likely reSult, it is^ culpable homicide, if it \ 
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is the most probable result, it is murder The essence of Clause (2) is 
to He found in the knowledge that the person harmed is likely to die. 
Such knowledge may be of the peculiar infirmity or disease from which 
the person may be suffering, immature age, peculiarity of the constitution, 
or other special circumstances which make life fragile and easy to over- 
come The section illustrates this by supposing the case of a man striking 
a blow on a diseasied part of a person of which he has knowledge 
It is, of course, intended to meet cases of enlarged liver and spleen, which 
may be easily ruptured by a blow of no great violence, and in which case 
the degree of criminality depends upon its knowledge (s 299) Clause 

(b) and Clause (3) appear to be correlated, and the question whether the 
causing of a certain injury is culpable homicide or murder, depends upon 
the degree of the likelihood of death, in consequence of the injury 

The offence is culpable homicide, if the bodily injury intended to 
be infiictied is hkely to cause death; it is murder, if such injury is sufficient, 
in the ordinary course of nature, to cause death. The distinction is fine, 
but appreciable. It is much the same distinction as that between Clause 

(c) and Clause (2) already noticed. It is a question of the degree of 
probability Practically,'* observed Melvill, J , ''it will generally resolve 
itself into a consideration of the nature of the weapon used A blow 
from the fist or a stick on a vital part may be likely to cause death, a 
wound from a sword in a vital part is sufficient, in the ordinary course 
of nature, to cause death.”^*s) it is not so much iht nature of the weapon 
used as the nature of the injury inflicted that would determine the 
difference here made The weapon may be the same, but it may cause 
injuries of different proportions It depends upon the constitution of the 
man and the part of the body injured. 

3064. Knowledge-^Homicidal and Murderous. — ^An elaborate dis- 
cussion pointing out the salient differences between the two offences, 
occurs in a case decided by Plowden, J, of the Punjab Chief Court, 

■ but in which the points noticed are, as was to be expected, exactly the 
same With regard to Clause (c) and Clause (4) as m the above table, 
he, however, observes as follows: "Every act causing death that falls 
within the first part of the definition in Clause (4) of s. 300, whether or 
not it satisfies the whole defimtion in that clause, also falls within the 
definition in Qause (3) of s 299 But the converse is not true. Every 
act causing death, that is done with the mere knowledge that the doer is 
likely by such act to cause death, falls withm Qause (c) of s 299, but 
k does not satisfy even the first part of the definition in Clause (4) of 
section 300, as that clause requires not mierely knowledge that the act is 
likely to cause death, but further 'knowledge, namely, that the act is so 
imminenftly dangerous that it must in all probability cause death or sudi 
bodily injury as is likely to cause death. 

" Further — ^and this is a most important point — the definition of murder 
in the fourth clause of s. 300 comprises two elements (in addition to an 
act causing death) of w^ch the second eleirijSnt is as essential the first, 
and both are as ess^tiail as an act causing Meath To cause death merely 
by doing m act with the knowledge that it is imminently dangerous that 

(ii4> 111 . (t)! followed m Ghufar, (1887) P R. No 62; 

(rS) QcytMa, i B 342 , Suha, (1887) P^ R NoJ 40; Attra, (i8^t) 

: («) BdrMuUa, (1887) R R No. 32, P. R No 9. 
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it must m all probability cause death, does not constitute murder as 
defined in Clause (4) of section 300, but is merely culpable homicide 
not amounting to mijrder In order that an act done with such knowledge 
should constitute murder, it is also necessary that it should be committed 
without any excuse for incurring the risk of causing death or such bodih 
injury An act done with such knowledge alone is not pnma facie an act 
of murder, subject to proof that there is some excuse It becomes an act 
of murder, only if it can be positively affirmed that there was no excuse. 

“ The requirements of this clause are not satisfied by the act of homi- 
cide being an act of extreme recklessness , it must be wholly an inexcusable 
act of extreme recklessness It follows that when, in view of all the 
circumstances found to exist in a particular case, it cannot be affirmed of an 
act falling in other respects within cl. (4) of s 300 that it was committed 
without any excuse for incurring the risk mentioned, then such act, not- 
withstanding that it was done with the knowledge that it was so imminently 
dangerous that it must in all probability cause death, is merely culpable 
homicide not amounting to murder under section 299, cl (3) It is culpable 
homicide, because the act causing death is done with the Icnowledge that 
the actor is thereby likely to cause death ; it is not murder, because it does 
not satisfy both parts of the definition of murder in cl (4) of s 300 Being 
culpable homicide and not being murder, the act is necessarily culpable 
homicide not amounting to murder. 

“It may be useful here to point out that the Indian Penal Code contem- 
plates that, 'wffien an act is culpable homicide, whether amounting to murder 
or not amounting to murder, by reason of the act being done with the 
knowledge described in cl (c) of s 299 (or with the knowledge described 
in clr (4) of s 300, which knowledge satisfies the definition in cl. {c) of s. 
299), an intention to cause death or to cause such bodily injury as is likely 
to cause death must be absent when intention of either kind exists with the 
knowledge described, the knowledge merges in the intention, and a higher 
degree of ^lilt is imputable That ihe degree of guilt is higher when a 
murderous intention exists (which intention seems ta be deemed to import 
the specific knowledge) , and is lower when the knowledge is unaccompanied 
by such intention, seems a necessary mference from the language of s. 304 
as to punishm'ent The practical eflfect is that, strictly speaking, in every 
case where an act is found to be culpable homicide not amounting to murder 
under cl. (4) of s 300 and cl (c) of s. 299 or to be culpable homicide not 
amounting to murder under cl. (c) of s. 299 by reason of the act being 
done with the knowledge that the doer is likely thereby to cause deatl^ 
an mtention to cause death or to cause such bo-dily injury as is likely to 
cause death ought to be expressly negatived In the process ofi mentality, 
knowledge is something less than intention, for it may be due to a mere 
recklessness as distinct from mental determination. But knowledge is again 
something more than belief and as there may be knowledge without inten- 
tion, so thea-e may he intention without knowledge. Theie can be no know- 
ledge where in point of fact there^is no probability. Suppose a private loads 
his musket with powder and ball, and forgetting to cap the nipple presets it 
at his officer intending to kill him He' pulls the trigger, but there being no 
cap, the gun does not discharge He is then arrested, could he be said to 
have done an act “ knowing it to be so imminently dangerous that it must in 
all probability cause the death of a humaif being ” Undoubtedly, he believed 
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his act to be so. But belief is not knowledge, for knowledge must be of 
a fact in existence The private could not m such a case be convicted of 
attempted murder 07) 

3065. Operation of Exceptions. — Further it may be pointed out 
that the operation of the five exceptions to s 300 is practically somewhat 
different m respect to an act which falls within one of thj first three clauses 
of s 300, and in respect to an act which falls within the 4th clause These 
four clauses, it should be remarked, describe exhaustively all the classes 
of acts to which the five exceptions apply. The 'exceptions operate in this 
way The existence of all the circumstances described in an exception 
excuses an act which would otherwise be murder within one of thie first 
three clauses, to the extent that the act constitutes only culpable homicide 
not amounting to murder and not murder Here the act is prima facie 
murder unless and until an exception is established There is no incon- 
sistency involved in finding that an act falls within one of these clauses and 
also falls within an exception, for all the circumstances of any exception 
may co-exist with the murderous intention. When however, an act falls 
within the 4th clause of section 300, as regards the knowledge with which 
it is done, and the circumstances constituting an exception exist, there is 
this difference, it cannot consistently be affirmed (at the end of a Inal and 
upon all the evidence) of an act causmg death done with the knowledge 
described, in one breath that it was done without any excuse for running 
the risk of causing death, and in the next breath that it was done under 
circumstances which the law declares to be an excuse for the act of causing 
death to the extent of preventing the culpable homicide not amounting to 
murder It has recently been decided by this Court that it is a matter of 
fact, and not of law, whether a particular act of homicide committed with 
the knowledge described in cl (4) of s 300 is committed without anv 
excuse As the 4th clause is framed, it need never be determined as a 
matter of law what circumstances, other than or falling short of the five 
exceptions, constitute an excuse, it being in each case a question of fact 
whether from concomitant circumstances which are proved the just inference 
is that the act was -done ‘without any excuse ' As this 4th clause is 
expressed like the three preceding clauses to be subject to the five 
exceptions which are legal excuses for murder (as contra-distinguished 
from culpable homicide), it is evident that the words ‘without any excuse* 
in cl (4) do not mean merely “ in the absence of the circumstances ” 
described in the exceptions, A jury or Court as a Judge of fact is left at 
Uberty to affirm upon proof of circumstances other than, or falling short 
of an exception, not that these circumstances form an excuse for murder, 
but that in view of them the jury or Court is unable to affirm that the 
particular act of homicide was committed without any excuse, and is 
therefore unable to pronounce the act to be culpable homicide amounting 
to murder as defined in cl 4 of s. 300.” 

3066. Meaning of Wards.— '// the act by which the death is 

caused^' c. For the meaning of act,” sie §§ 3023-3026 and for the meaning 
of whzt IS Gctusing death, see §§ 3005-3022. With the intention of causing 
d^th'* : The intentioai of causing death may be manifested by word or 
- . - ! - ^ — - — — > 

Westrooip, J, in Cassidy, 4 B. though it failed to act See s 307, comm, 
H. & Rj 17; htit it would have teen dif- (18) Barkatulla, (1887) Pw R. No 32. 
fereitt if intisfcet had been capped 
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deed, or by the consequence in which case res %pm loqitur, Causing 
such bodily injury as the offender knows to he likely to cause the death : 
For what is ‘‘likely to cause death,” see §§ 3027-3045 This clause goes 
much further and requires that the offender must be conscious of the like- 
hood of the person injured by him dying from the effects of his injuries 

I. j 

S Inefficient m the ordinary course of nature to cau%e death/' in which 
case knowledge of the likelihood may be presumed, but it need not be 
proved 

" It is so imminently dangerous ” . The words “ imminent ” and 
“ eminent ” are derived from the same root,^'^) which means prominent 
or projecting In common parlance it means that something is ready to 
fall or happen on the instant ITence, a danger is said to be imminent if 
It is immediately threatened or impending The danger, imminent so as 
to cause death, must in the case of injury be “ sufficient in the ordinary 
course of nature to cause death” But it must be something more It 
must be an act in which death was humanly certain or almost so, and it 
will cause surprise if the result is otherwise The danger must not only 
be of certain or almost certain death, but of a death which is near, and 
may be counted by the days, it may be, by hours 

‘‘ Without any excuse ” (in clause 4) means without any exculpatory 
circumstances other than those mentioned in the five exceptions to this 
section ^20) The word “ excuse ” also occurs in the explanation to s 81 
where it means “ to justify.” The phrase would here mean something 
which IS a justification of the act, and does not merely mitigate the crime 

For the meaning of phrases used m the exceptions, reference should 
be made to rhe ensuing commentary (§§ 3085-3137). 

3067. Essentials of Murder.— The gravest species of murder — and 
by Its nature the simplest — is one in which the offender intentionally causes 
death. ]n*oiher woids, it is a case in which the death caused is clearly 
traceable to the murderous intention. There is no doubt about the effect 
and no uncertainty about its cause. Such would be* the case of murder 
by poisoning in which case, if the person poisoned dies and the person 
administering it is traced — ^there is the effect connected with the cause. 
All that is then required is intention Such intention would be presumed, 
or it may be proven, or interred from the proof of motive as distinguished 
from intention Avarice, love, hatred, jealousy and revenge are the main 
springs of human action , They impel men to commit the darkest deeds 
recorded m history They are ever the fruitful source of murder in all 
countries 

3068 Intention can of course be rarely proved by direct evidence. 
Such evidence may, however, be sometimes available. A previous inti- 
midation or threat may unmistakeably connect the deed with the threat, 
which would then be the best evidence of the intention The, accused, 
one Major Oneby, was indicted for the murder of one Gower -The two 
were friends, and, as such, entered a tavern where they began‘ to play at • 
hazard, and while at play they had a quarrel in which there was 


(ip) Lat Eminens — from eminere, to (JO) Suba, (i888) P. R. No 40. 
stand out, or project. 
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mutual exchange of abuse and missiles hurled at each other, but .which, how- 
ever, missed &eir aim They then both drew their swords, but were 
prevented from drawing them by mutual friends They both sat down for 
an hour, after which the deceased said to the prisoner . “We hav<e had 
hot words but you wer^e the aggressor, but I think that we may pass it 
over ” He then offered his hand to the prisoner, who said . “ No damn you ; 

I ‘Will have your blood” The company afterwards dispersed and the 
prisoner calling out to the deceased said “ Young man, come back, I have 
something to say to you ” The deceased returned and then the door was 
closed, and the rest of the company was excluded; but they heard the 
clashing of swords, and the prisoner gave the deceased the mortal wound. 
The deceased being asked on his death bed if he had received the wounds in 
a manner which among swordsmen is called “ fair,” answered “ I think 
I did ” The words used by the prisoner were held to contribute express 
malic e^^^^ and the case was held to be one oi murder. 

3065*. This was, of course, the^ case of duelling in which there is 
necessarily the intention of killing one's adversary. But there are other 
cases in whifji evidence of intention may be equally conclusive Such would 
be the case where a person has a motive for getting rid of another, or where 
from the character of the weapon and th‘e manner in which it is used, 
it IS certain that the offender intended to cause nothing short of death 
For instance, a person stabbing another in his abdomen or heart or giving 
him a sword-cut across his chest, could not reasonably be accused of any 
thing short of deliberate intention to kill him It may be that he mistook 
his victim for a spectre; but this reduces the crime not because there was 
no intention, but because it was mitigated by a favourable circumstance in 
his favour. 

3070. The cases m which there is an intention to cause death, and 
death is caused m pursuance of the intention, are, therefore, comparatively 
simple They are, however, not the only cases of murder — ^nor, indeed, 
are they of Trequent occurrence For a murderer seldom takes^the risk of 
betraying his intention His plot is deep-laid and We works in the dark 
and often without numerous accomphces. In such case intention may have 
to be inferi^ed from circumstances and they may be disjointed and even 
appear contradictory But it is the duty of the Court to place them in 
their natural logical sequence and perspective, and then judge them in 
the light of probability and reason, eliminating from consideration all cir- 
cumstances &at are unnatural, improbable and inconsistent with the ordh 
nary course of the life of a person in the situation of the accused — and 
not in the situation of the judge or the jury Intention in murder is some- 
times all m all It explains the act and gives it a character. Its discov^ 
must, therefore, be the main concern of those engaged in the investigation 
of crime. 


Intention 

tire. 


Mo- 


3071. The present section limits this investigation by confining it 
only to particular points. Proof of mtention is then 
only required on%e five points noted in the clauses, 
The first clause requires tlmt the mtention proved 
should be that the accused had resolved to cause death of the person 
and that death had been caused m pursttance of that intention., A 


(at) Oneby, 2 Str 766. 
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may intend to murder B He may do nothing more A few months later 
when A had probably abandoned his murderous intention, E may provoke 
A to a mortal conflict in which B may receive a fatal injury Could A be 
convicted of the murder of B because of his one-time intention to kill him? 
The words with the intention,” used in Clause I, clearly imply that the 
murderous intention is present at the time of causing death That intention 
must be to kill another, though the accused may believe in the resurrection 
of his victim Such, indeed, was the case of a person who finding himself 
still poor after the birth of his son, offered it as a sacrifice to his God intend- 
ing thereby to make peace with him, and believing that if the son was left 
alone he would come again to life in three days The intention of a 
robber or a highwayman is, of course, transparent He intends to kill his 
victim so that he may not give mformation about his crime Here the 
intention is to kill, the motive being to prevent one’s discovery. Intention 
is thus always distinguishable from motive (§ 253 ) As before remarked, 
the offence requires only proof of intention and not of motive 

3072. Intentional Injury with Knowledge of Death of the Person 

2 Injured. — ^The second clause is less exacting. It 

' requires not the intention io cause death, but only 

the intention of causing such bodily injury as the offender knows 
to be likely to cause the death of the person to whom the harm is 
caused Such a case would anse where the offender, having knowledge 
that a person was suffering from diseased spleen or liver, causes hurt 
in those regions which may not have been sufficient in the ordinary course 
of natur<“ to cause death, but which with the special knowledge of the 
diseased condition of the deceased his assailant must have known to be 
likely to cause his death. In this case there is both intention and know- 
ledge — ^the intention is to injure, the knowledge relates to the conse- 
quence of the injury. The knowledge of likelihood to the injured, places 
the offender upon election. As a citizen it is his duty to prevent any 
injury to another It is still more his duty not to cause injury to another 
It is an offence to injure him — ^and it is homicide if he injures him 
knowing that his injury may terminate fatally. If, therefore, he intended 
to injure him and knowingly took the risk of another’s death, law esteems 
his offence to be the same as if he had both intended the injury as well 
as the injured’s death A person who handles a deadly weapon, such 
as a loaded gun, sword, dagger or a shikar-knife, knows that the causing 
of death is in his power. He also knows that he cannot measure the 
force of his blow, when he strikes another in a vital part. If he, there- 
fore, strikes, and death ensues, he could not be heard to say that he had 
not intended the death his blow has caused. ^^3) Even where the 
weapon used is not deadly, there is a stage beyond which the accused 
may well be presumed to have anticipated death. 

3073. Such would be the case where a man after having been 
severely beaten by the accused, falls down senseless and is then several 
times kicked by him. He may not thereby intend his death, but if death 
ensues, its knowledge may well be imputed to him/'*^) Jt is not neces- 
sary that the accused should injure the vital parts of the deceased 


(22) Bishendharee Kahar, 7 W R, roo ^24) Ntlmadhuh Sircar, 3 W. R. 22: 

(23) Ills (tf), Em Acre, q-Q, L. J, 490, 
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He may avoid them and yet intend to destroy his life/^s) In one case 
one Saifullah’s wife, by name Mt Phulmani, had a quarrel with her 
husband, and she therefore left his house for her ipother's in the com- 
pany of hei husband’s brother Budhu and one Pusho No impropriety 
was alleged with either But Pusho began to talk about the abduction 
in the market place This led to her discovery and she was taken back 
to her husband’s Pusho, Budhu and his brother Saifullah met one 
night in the latter's house. The accused Huriah was then also present. 
Pu^ho took up the part of the injured husband and accused Budhu of 
having got his brother a bad name. Budhu retorted, and thereupon 
all the four accused set upon him and cruelly beat him with their fists 
and a wooden ruler. They then realized what they had done and offered 
him some rice to eat, but which he could not eat They then escorted 
him to his house, but on the way he fainted and was unable to walk. 
Saifullah then carried him on his back and left him near the house of 
one Maree in a field, where his body was discovered next morning. 
The mediQal evidence proved that death was due to violence. The case 
went up before the High Court, and Seton-Karr, J., held it to be a case 
of hurt, while Kemp, J, held it to be a case of murder, and this view 
was upheld by Jackson, J., to whom the case was referred, and who 
held the case to be covered by this clause.^^^ 

3074. The same view was taken curiously, also on a reference to a 
third Judge on the following facts The accused and the deceased were 
men of low condition and great friends They quarrelled about a petty 
matter, but their quarrel subsided. A little later it was found that the 
accused had struck the deceased on the head with a light stick which 
fractured his skull causing death within three days. The evidence 
pointed to the accused having struck the deceased as he lay sleeping 
in his verandah. The medical evidence showed that the skull of the 
deceased had been fractured in two places and that there had been a 
large effusion of blood. Campbell, J., held the offence to be culpable 
' homicide, but his colleague Jackson, J., held it to be one of murder. 
In consequence of this difference of opinions, the matter was referred 
to Kemp, J., who agreeing with Jackson, J , held the case to be covered 
by this clause. Pie said : '‘when a man strikes another on the head 
with a *Jtirk, when the other is asleep and consequently helpless, and 
fractures his skull in two places, I think it may be fairly said that the 
act was done with a knowledge that it was likely to cause death ; such 
act, therefore, comes within riie definition of culpable homicide as laid 
down in s. 299 of the Indian Penal Code. The next question is whether 
such act comes up to the definition of culpable homicide amounting 
to murder as laid down in s. 300. I think that it does ; for the act was 
clearly done with the intention of causing such bodily injury as was 
sufficient in the ordinary course of nature to cause death In this 

case the offence was held to fall under the next clause, but as it will 
be presently seen, the two clauses overlap, and an oflFence falling under 
this clause may also faU under the next clause, and vice z'crsa 
(§§ 307S-3O84). tn another case where the accused had struck the 


(25) ^u^ab AU, (ipii) P. R. 14, 12 
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deceased repeated blows on the head with a highly lethal weapon 
(a dao) the Court held the offence to be murder under this clause/3> 
The same view was maintained in another case where a blow was given 
with a bottle full of liquid/^) 

3075. Intention anid Injury Sufficient to Cause Death. — ^The third 

Clause 3 clause deals with the case of the intention to cause 

' injury, but which injury is sufficient in the ordi- 

nary course of nature to cause death It will be observed that, while 
under the last clause what was required is both intention to cause bodily 
inj'ury as well as knowledge that it was likely to cause death, the same 
intention is necessary, also under this clause, though it dispenses with 
the necessity of knowledge that the injury is likely to cause death All 
it requires instead is, that the injury intended to be inflicted is suffi- 
cient in the ordinary course of nature to cause death The accused 
may not know of its sufficiency in this respect He may not be aware 
that the injury inflicted is likely to cause death But if he intended 
to injure and the injury so intended was ordinarily fatal, he commits 
murder, whatever may have been his ignorance or misconception on 
the latter point It may be that the injury so inflicted is not only 
ordinarily fatal but the accused is also conscious of it. His case would 
then fall both under this as well as under the last clause, and it may 
then be a question whether in view of these combined circumstance's 
the offence is not one in which the offender intended to ca'use death 
within the meaning of the first clause 

This clause^ is really intended to meet cases in which dangerous 
Injuries are inflicted, but in which it may not be possible ' or easy to 
prove knowledge of likelihood on the part of the accused In the case 
of some classes of injuries, it is easy to say what was intended, for 
instance, in a wound with the sword on the head,<5) qt in a wound with 
knife in the abdomen A man who inflicts such a wound intends 
to inflict a wound which he must know will be dangerous to life But 
in the case of wounds with blunt instruments, such as the stick used 
in this case, the intention is not so clear The effects of a severe blow 
upon one man will be very different from what it will be upon another 
and It does not follow when the victim dies, that it was intended to 
inflict such injury as is sufficient to cause death.^^l A judge must 
always fine* whether the bodily injury inflicted was that which was 
intended by the prisoner. 

3076. The accused stabbed the deceased in a vital part in the back 
The injury inflicted was not severe, and it healed up in a week, at the 
end of which symptoms indicative of tetanus were observed and the 
deceased died from it on the following day According to the medical 
evidence, tetanus was caused by a bacillus which entered the body by 

surface caused by a wound The question was whether 
the wound inflicted by the accused was sufficient in the ordinary course 


(3) Soheel Make, 5 W. R 32. 

(4) Shwe Hlaw, (1910) 10 Bur L R 
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of nature to cause death. And it was so held bv the Court, who sai4: 
"The death of the deceased was indirectly but certainly caused by the 
appellant It seems to me that when a man stabs another in a vital part, 
such as that described in the medical evidence in this case, he must be held 
to have intended to cause death, and if death ensues either 
directly from the v/ound or in consequence of the wound creating- condi- 
tions which give occasion to the appearance of a fatal disease, the 
person inflicting the wound is guilty of murder 

Where a person during the course of a sudden fight, without preme- 
ditation and probably in the heat of oassion took undue advantage and 
acted in a cruel manner in using a knife or dagger, it was held that there 
was no ground for holding that his act did not amount to murder 
As the clause is worded, it provides that the injury intended to he 
inflicted should be sufficient in the ordinary course of nature to cause 
death The ordinary course of nature would mean "in the usual course 
and if left alone If the person injured recovers, the accused has the 
benefit of his recovery, for he could not then be convicted of murder 
though Kp may be of an attempt If he dies in consequence of unskilled 
treatment he is none the less guilty, for the effect was the natural con- 
sequence of his act But where the accused gave a love potion to 
another and it resulted in his death, he cannot be convicted' of murder 
though he would unquestionably be killing by doing a rash and negligent 
act (s 304-A) 

3077. Knowledge of Imminfiit Danger. — ^I'he last clause applies 

Clause (4). ^ dangerous action*, without an 

intention to cause specific bodily Injury to any 
person, e,g., furious driving or firmg at a target near the public raad.^'*> 
The knowledge which accompanies the act must, however, be that the 
act was so imminently dangerous that (i) it must in all probability 
cause death, or ~{ii) such bodily injury as is likely to cause death. 
Moreover, the accused must have committed the act (a) without any 
esicmse for incurring the risk of causing death; or fh) such injury as 
is likely to cause death The accused gave the deceased a severe beating 
with a stick, which caused his death 18 days later The doctor stated 
that all the injuries were quite likely to have caused death but not that 
they were sufficient in the ordinary course of nature to cause death 
It was held that the degree of probability referred to in s 299 was all 
that was proved but that it fell short of that defined in this clause^ 
and that therefore the accused could not be convicted of murder but 
only of culpable homicide under clause 1 of s. 304 

3078. This clause as compared with the last clause of s. 299, has 
presented considerable difficulty ifi its practical application to concrete 

It will be observed that clause (c) of s. 299 speaks of the act as 
likely to cause death. Now an act cannot be said to cause death unless 
it IS dangerous. The clause then means that the act is so dangerous as 
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is likely to cause death Again, what is likely is also probable, so that 
we have clause fcj as meaning an act so dangerous that it will probably 
cause death If this is contrasted with clause 4 of this section we 
arrive at the following result: — 

Cl. (c), s 299 Cl (4), s 300 

The act is so dangerous that it must ^ The act is so imminently dangerous that 
probably cause death it must in all probability cause death 

3079. The probability in the two cases relates to the causing of 
death But in the one case it is comparatively not so strong as in the 
other (^3) Similarly, the act is in the two cases dangerous, but if it is 
imminently dangerous, it is prima facie murder and not merely culpal)le 
homicide ''There are many acts/* said Sir Barnes Peacock, C J., 
" falling within the words of s 299, 'or with the knowledge that is likely 
by such act to cause death’ that do not fall within the 2nd, 3rd. or 4th 
clause of section 300, such, for instance, as the offences described in sec- 
tions 279 280, 281, 282, 284, 28S, 286, 287, 288 and 289, if the offender 
knows that his act or illegal omission is likely to cause death, and if in 
fact it does cause death. But, although he may know that the act or 
illegal omission is so- dangerous that it is likely to cause death, it is not 
murder, even if death is caused thereby, unless the offender knows that 
it must in all probability cause death, or such bodily injury as is likely 
to cause death, or such bodily injury as is described in clause 2 or 3 of 
section 300.” 

"As an illustration, suppose a gentleman should drive a buggy 
in a rash and negligent manner or furiously along a narrow crowd- 
ed street He might know that he w^'as likely to kill some person, but 
he might not intend to kill any one. In such a case, if he should cause 
death, I apj^rehend he would be guilty of culpable homicide not amount- 
ing to murder, unless it should be found as a fact that he knew that his 
act was so imminently dangerous that it must in all probability cause death, 
or such bodily injury, etc., as to bring the case within the 4th clause of 
s. 300 In an ordinary case of furious driving, the facts would scarcely 
warrant such a finding. If found guilty of culpable homicide not amount- 
ing to murder, the offender might be punished to the extent of trans- 
portation for 10 yeare, or imprisonment for iO years with fine,^^^^ or 
if a European or American, he would be subject to penal seiwitude 
instead of transportation. It would not be right in such a case that 
the offender should be liable to capital punishment for murder. The 
first part of s, 3W would not apply to the case That applies only to 
,cases which would be murder if not falling within one of the excep- 
tions in s. 300. If a man should drive a buggy furiously, not merelf- 
along a crowded street, but intentionally into the midst of a crowd of 
persons, it would probably be found as a fact that he knew that his 
act was so imminently dangerous that it must in all probablity cause 
death, or such bodily injury, etc., as ip. clause 4, s. 300 

"From the fact of a man’s doing an act with the knowledge that 
he is likely to- cause death, it may be presumed that he did it with 
the intention of causing death, if all the circumstances of the case 
justify such a presumption; but I should never presume an intention 
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to cause death merely from the fact of furious driving in a crowded 
street in which the driver might know that his act would be likely to 
cause death Presumption of intention must depend upon the fact of 
each particular case. 

Suppose a gentleman should cause death by furiously dri\ing up 
to a railway station ; suppose it should be proved that he had business in 
a distant part of the country, say, at the opposite terminus; that he 
was intending to go by a particular train ; and that he could^ not arrive 
at his destination in time for his business by any other train; that at 
the time of the furious driving it wanted only two minutes to the time 
of the train's starting; that the road was so crowded that he must 
have known that he was likely to run over some one, and to cause 
death. Would any one under the circumstances presume that his inten- 
tion was to cause death? Would it not be more reasonable to presume 
that his intention was to save the train? If the judge or jury should 
find that his intention was to save the train; but that he must have 
known that he was likely to cause death, he would be guilty of culp- 
able homicide not amounting to murder, unless they should also find 
that the risk of causing of death was such that he must have known, 
and did know, that his act must in all probability cause death, etc , 
within the meaning of clause 4, section 300. 

“If they should go further, and infer from the knowledge that he 
was likely to cause death, that he intended to cause death, he would be 
guilty of murder, and liable to capital punishment 

3080.^ The question whether the act of a person was' dominated by 
a certain intention or knowledge is not a question the solution of whicfi 
depends upon any dogmatic rules of law. It is the duty of law to lay 
down the degree of criminal consciousness which discriminates one 
offence from another. It can do no more. The rest depends upon the 
facts to which the Court must apply the tests here laid down for the 
purpose of arriving at a finding, which is a finding of fact and not of 
law. This will be more apparent presently. 


3081* This clause is stated to have been designed for that class of 
Scope of Olaiue (4). cases where the act of the accused is not directed 
against any one in particular, but there is that 
recklessness or negligence which places tlie lives of many in jeopardy, 
and of which the accused is well aware (§§ 3018-3022, 3038). This was 
pointed out by Sir Barnes Peacock, C J , in the Full Bench case,^^^^ 
md such is the case assumed in the illustration (d) to the section, wmch 
is taken from Lord Hale(*7) who says: ^‘If a man so deliberately, and 
yth an intent to do mischief, ride upon a horse used to kick, or coolly 
discharge a gun 'amongst a multitude of people and death be the conse- 
of such acts, it will be murder/' So also Blackstone wrote; 
Neither shall he be guilty of a less crime, who kills another in conse- 
quence of such a wilful act, as shews him to be an enemy to all mankind 
m general ; as going deliberately, and with an intent to do mischief, 
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ride upon a horse used to strike, or coolly discharging a gun among a 
multitude of people.”<^®> 

The rule here enunciated is, therefore, as ancient as it is well-re- 
cognised. And the offender in such case is charged of murder because 
while in murder his act is directed against some persons singled out, 
his act is no less criminal if it is indiscriminately directed generally 
against man. So in England it has been held that if a man resolve to 
kill the first man he meets, and does kill him, it is murder, although he 
knew him not; for this is universal malice And so Hawkins speak- 
ing of the instance of the person riding a horse used to kick amongst 
a crowd, says, it would be murder, though the rider intended no more 
than to divert himself by putting the people into a fright As 
opposed to this, the thugs who deliberately and recklessly poison 
travellers with dhatiira with the intention of robbing them while they 
are insensible are clearly guilty of murder if their victims succumb 
to it 

3082. These c‘ffences fall within the rule that a person doing an 
unlawful act — an act which is malum in se — ^is liable for the natural 
consequence arising from his act. So if A shoot at the poultry of B 
intending to steal it and by accident kill a man, it will be murder bv 
reason of the felonious intent So Lord Coke said '' If the act be 
unlawful it is murder; as, if A meaning to steal a deer in the park of 
B, shoots at the deer, and by the glance of the arrow kills a boy that 
is hidden in a bush, this is murder; for that the act was unlawful.”^*^) 
So It will be murder if a man set fire to a house, whereby a person 
in it is burnt to death But the mere doing of unlawful act does 
not render the doer liable for all the consequences, howmuchsoever 
remote And law makes a distinction between the consequence result- 
ing from a bare trespass, and an act committed with felonious 
intent/^5) Thus if A shoot at B’s poultry intending to steal it and 
by accident kill C, it will be murder of C But if A shoot only wantonly 
without felonious intent the offence will be only manslaughter 

So Stephens, J , said * ‘‘ Any act known to be dangerous to life 
and likely in itself to cause death, done for the purpose of committing 
a felony, which caused death should be murder.’^<^^ This is the rule 
here enacted. Such a case may arise if a person should mischievously 
poison a well from which people diaw their supply of drinking water, 
or opening the draw of a bridge just as a train is about to approach it, 
or a large stone is hurled at some one mtendmg only to hurt, though 
not to kill him, and by accident it kills him, or any other. The 
accused was proved to have met the deceased casually on the 
whom he inveigled into his confidence inviting him to take food of 
which he died. The object of the accused was merely to stupify the 
deceased to enable him to rob him of his personal effects which he 
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did. The Court held the accused guilty of murder under this clause 
and sentenced him to transportation. The accused gave a boy aged 
9 some sugar mixed with arsenic to eat of which he died His motive 
was to keep the boy’s father absent from the case in which he was an 
important witness against the accused. He was transported 

3083 . These cases show that this clause is intended to apply only 
when there is no intention to cause death, or in other words, when the 
three earlier clauses are inapplicable. It has then to be shown that (i ) 
the act was one of extraordinary recklessness, and (ii) it was wholly 
inexcusable, added to which the clause requires proof of (iii) the act 
being imminently dangerous, (iv) the danger so imminent being to 
human life, (v) and its imminence is such that it will either (a) in all 
probability cause death, or (h) such bodily injury as is likely to cause 
death. The recklessness and inexcausability of an act must be judged 
by the nature and occasion of the act. The same act may be at one 
time legal, and at another time wholly inexcusable. 


Illustration ( d) speaks of the discharge of a loaded gun in a crowd 
of persons. Such an act if inexcusable is murder if it kills some one. 
But if the gun was discharged to quell a riot in obedience to law, it 
would be an excusable act, and the killing in consequence would be 
justifiable But in order to be excusable, such an act must be necessary 
for the public security. It is not justifiable merely because it was done 
in obedience to the command of a superior officer (?) (§§ 590, 597-598). 
The words “ without any excuse ” mean without any exculpatory 
circumstances, other than those specified in the five exceptions to this 
section. The question whether an act is imminently dangerous 
depends upon the nature of the act and its evident risk to human life. 
The word " imminently ” implies a risk which is both threatening and 
near (§ 3066) The danger threatened must be to human life Ordinari- 
ty, the danger to human life would be proved by the danger if caused 
by killing some and wounding others. 


3084. Lastly, there must be knowledge of the danger. Ordinarily 
such knowledge would be presumed if the act by which the death is 
caused was imminently dangerous <») But this would only create a 
presumption which may be rebutted by the accused. It has been stated 
before that this clause was intended to meet a case where the act of 
the acOTsed is directed agamst no one in particular (§§ 3036-30371 But 
this IS by no means necessary, nor, indeed, should the clause be held ronfined 

cases in which a single individual 
%iay be the tarpt of the accused's malice as in the case of the mother 
exposing her illegitimate child in the hope that it may be picked tm 
but with the certain knowledge that its exposure will in all probability 
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compass its death. Such a case is, indeed, contemplated by s 317i 
Explanation, which was enacted to save such cases 

3085. Mitigation of Murder.— lAfter generally laying down th^ 

normal Cases, in which the f^resence of Certain 
Exceptions. ingredients aggravates culpable homicide to mur- 

der, the section next turns to certain exceptional cases in which th^ 
atrocity of the offence is mitigated by certain palliative Circumstances, 
which, though not offering a cohipkte vindication of the off^nc^, an^ 
yet such which the dictates of humanity and reason enjoin as fit sub- 
jects of mitigation Shortly stated, these circumstances ar^ thos^ 
arising out of — 

(1) Provocation. 

(2) Private Defence. 

(3) Exercise of Legal Powets* 

(4) Absence of Premeditation. 

(5) Consent 

3086. Under ordinary circumstances these subjects offer a suffi- 
cient justification for the offence, if they are kept within the legitimate 
bounds prescnbed for them in Chapter IV But it is not always possible 
for one to so poise his right as not to exceed it, especially at a moment 
of great heat and passion. Sometimes anger, sometimes recklessness 
or negligence, sometimes a wanton depravity of mind or want of self- 
restraint lead men to perpetrate deeds the commission of which they 
deplore in their cooler moments These exceptions lay down the limits 
within which such excesses are taken into account in extenuation of 
the offence. Beyond them Law refuses to discriminate between one 
who committed a crime in cold blood and one who was impelled to 
commit it under the impelling force of his feelings or convictions. 

3087. Provocation as Mitigation.—'' We agree,” wrote the authors, 
'‘with the great mass of mankind, and with the majority of jurists, 
ancient and modern, in thinking that homicide committed in the sudden 
heat of passion on great provocation ought to be punished, but that 
in general it ought not to be punished so severely as murder. It ought 
to be punished in order to teach men to entertain a peculiar respect 
for human life; it ought to be punished in order to give men a motive 
for accustoming themselves to govern their passions, and m some few 
cases for which we have made provision, we conceive that it ought to 
be punished with the utmost rigoffr In general* however, we woul^ 
not visit homicide committed in violent passion, which had been sudden- 
ly provoked, with the highest penalties of law. We think that to treat 
a person guilty of such homicide as we should treat a murderer, would 
be a highly inexpedient course — a course which would shock the univer-^ 


(lo) Cf. KhodaJmx, 13 W, R. 52. So Blackatone saysi ‘*tf a man does such 
an act, of which the probable consequence may be and eventually is death such 
killing may be murder although no stroke be struck by himself, and no killing 
may be primarily intended: As was the case of the unnatural son, who exposed his 
sick father to the air against his will by reason whereof he died (i Hawk, P. C, 
78), and of the .barlor, who laid her child utider haves in an orchard, where a 
kite struck it and killed it (i Hale, P. C. 432) "—4 Black 197. 
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gal feeling of mankind and would engage the public sympathy on the 
side of the delinquent against the law 

3088. The indulgence which is shown by law in some cases to the 
first transport of passion, is a condescension to the frailty of human 
nature to the furor hrevis, which while frenzy lasts, renders a man 
deaf to the voice of reason; so the provocation which is allowed to 
extenuate in the case of homicide must be something which a man is 
conscious of, which he feels and resents at the instant the fact which 
he would extenuate is committed In recognizing provocation as 
a mitigation of the crime law respects the infirmities and imbecilities 
of human nature/^3) It recognizes it as a frailty because it is beyond 
its power to check or regulate. For, given sufficient provocation, men 
will act in defiance of the law. And law would be cruel and unjust if 
it attempted to punish men for acts done when they were themselves 
the victims of an irresistible impulse. In order that provocation should 
operate m mitigation of the cnme all the circumstances in the case 
must lead to the conclusion that the act done, though intentional of 
death or great bodily harm, was not the result of a cool deliberate 
judgment and previous mahgmty of heart, but solely imputable to 
human infinnity.^^^) This is substantially the sense of the three excep- 
tions to which the main rule is subject. 


3089. verting first to the rule itself, provocation is an extenua- 
tion only when the offender receives (i) grave and sudden provocation; 
(w) in consequence of which he is deprived of the power of self-control. 
What IS then a grave and sudden provocation.^ Is the bss of self- 
control a test of its gravity^ It is no doubt a test, but by no means an 
infallible one. For while judging of the effect provocation produces 
on the mind of the accused, it is perfectly legitimate to take into 
account the condition of mind in which the offender was at the time 
of the provocation. ^>5^ Still such provocation must have had an 
adequate cause, or m other words it must be such provocation as 
will upset an ordinary man— and not merely such as sufficed to upset 
the accused who was a hot-headed man,<^"> A person who flies into 
a passion without cause and goes about slaughtering men may be 
insane, but if sane, he could not defend his action on the ground of 
provocation. If such a plea were allowed it would be made the legal 
cloak for unbndled passion and atrocious crime.^^®) The provocation 
may anse from anger or other emotion. But there must be a serious 

Son? (§r309y3n2r'®® 

3990. In England, words as well as acts may cause such provoca- 
Ji) by Blackburn, J., in a case of wife-murder 

told the jury: "As a general rule of law, no 
r P^<J^”^<^^tion of words will reduce the crime of 
murder to that of manslaughter, but under special circumstances there 
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may be such a provocation of words as will have that effect; for ins- 
tance, if a husband suddenly hearing from his wife that she had com- 
mitted adultery, and he, having had no idea of such a thing before, 
were thereupon to kill his wife, it might be manslaughter. Now in 
this case, words spoken by the deceased just previous to the blows 
inflicted by the prisoner were these: 'Aye, but Til take no more for 
thee, for I will have no more children of thee: I have done it once, 
and ril do it again.' Now, what you have to consider is, would these 
words which were spoken just previous to the blows, amount to such 
a provocation as would, in an ordinary man, not in a man of violent 
and passionate disposition, provoke him in such a way as to justify 
him in striking her as the prisoner did?''<=°) In some earlier cases it 
appears to have been suggested that mere words unaccompanied by 
an act were insufficient to give provocation. 

But this view, if ever taken, is not the view of the Code. So the 
authors wrote: '‘We greatly doubt, whether any good reason can be 
assigned for this distinction. It is an indisputable fact, that gross in- 
sults by word or gesture have as great a tendency to move many 
persons to violent passion as dangerous or painful bodily injuries nor 
does it appear to us that passion excited by insult is entitled to less 
indulgence than passion excited by pain. On the contrary, the circum- 
stance that a man resents an insult more than a wound, is anything but 
a proof that he is a man of a peculiarly bad heart. It would be a for- 
tunate thing for mankind, if every person felt an outrage which left 
a stain upon his honour more acutely than an outrage which had 
fractured one of his limbs. If so, why should we not treat an offence 
produced by the unblameable excess of a feeling which all wise legis- 
lators desire to encourage, more severely than we treat the blameable 
excess of feelings certainly not more respectable? 

^ A person who should offer a gross insult to the Mahomedan 
religion in the presence of a zealous professor of that religion; who 
should deprive some high-born Rajput of his caste; who should rudely 
thrust his head into the covered palanquin of a woman of rank, would 
probably move those whom he insulted to more violent anger than if 
he had caused them some severe bodily hurt. That on these subjects 
our notions and usages differ from theirs is nothing to the purpose.” 

3091 , Not only words, but also acts may constitute a sufficient 
ProYocati¥e Acts. provocatioif The nocturnal visit of a thief(^3) or 
of a man for the purposes of intrigue<^4) are acts 
which would inflame the passions of any man (§ 3105). There may, 
however, be acts which some people may look on with equanimity^ 
while they may throw others into a paroxysm of the deepest rage. 
Such are acts done in violation of one's caste or customs, and of which 
the salient examples are given by the authors in their notes just 
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quoted In such cases the fact that the provocation is unieasonable is 
nothing If It IS an act which is sufficient to provoke a person in the 
position and situation of the accused, it is a sufficient extenuation. 

3092. The section does not lay down a rule as to what shall be 
Pmotation must be deraed to be a sufficient provocation Indeed, 
. such a rule is not possible. The clause, however, 

Sudden. down the extent of provocation which 

amounts to mitigation In the language of the 
clause, the provocation must be grave and sudden” — and which means 
that it must be both grave as well as sudden. So must also be its 
effect, namely, the loss of self-control, [f there was time to cool 
down, and the accused afterwards avenges himself for the insult given, 
he can hardly plead the extenuating circumstance here enacted So 
where the husband, by name Bijye, w^as sleeping with his wife in a 
hut, the deceased entered it for the purpose of intriguing with his wife, 
whereupon the accused seized him and carried him to another hut 
where his father was sleeping The latter came out and fetched a 
bamboo, and a few minutes later the deceased was dead The question 
was whether the accused was entitled to the benefit of this exception 
And Glo-^r, J. (Mitter, J., concurring) said. ''But the provocation 
and Its effects must be sudden as well as grave; and when a man has 
time to cool down, and after having seized an instrument, under the 
circumstances stated in this case, takes him away to another room, 
and there, after being joined by another man, and so being in a posi* 
tion to render all resistance hopeless, deliberately first knocks his 
enemy down and then suffocates him with a bamboo pole placed and 
pressed upon his neck; the pole having to be fetched from outside, he 
c^ hardly plead the extenuating circumstances provided for in section 
300, Exception. 

of the power of self-control must continue in 
order to benefit a man who kills another under circumstances of grave 

require very strong evidence to support the 

wi ^ provocation 

was received, the prisoner Bijye was still in that state of mental 
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the gravity of the provocation The Court said * It was argued that 
in determining what was the provocation whicli induced the act of the 
prisoner, all that took place before the deceased arrived on the scene 
must be left out of account, because there is nothing to show that 
he had taken any part in the trespass and assault and other aggravat- 
ing conduct of his son Assuming it to be the law that the provoca- 
tion, which is contemplated by section 300, must have proceeded from 
the person whose death is the subject of the enquiry, either by his own 
acts or by acts of others ■C^hich he instigated or otherwise abetted, 
and confining the provocation in this case, therefore, to the abusive 
language used by the deceased, we still think that it was grave enough 
and sudden enough to bring it within the character of that contemplated by 
the section What is required is that it should be of a character to deprive 
the offender of his self-control In determining whether it was so, it is 
admissible to take into account the condition of mind in which the 
offend'er was at the time of the provocation In the present case the 
abusive language used was of the foulest kind, and was addressed to 
a man already justly enraged by the conduct of the deceased's son. In 
the circumstances, we think, the provocation was sufficient to deprive him 
of his self-control.^^^ 

Such was the case of the accused whose case was disposed of by 
Sir Charles Turner, C J., and Kindersley, J , and in which the 
appellant was convicted of the murder of one Norano Bisoyi, aged 60 
and who complained of the deceased having injured him m many ways dur- 
ing a long series of years He had seduced his cousin, had encroached 
on his ancestral tope and had cut down trees. He had persuaded the 
woman, whose land he had cultivated, to turn him out. He had 
usurped the appellant's share in the village He had struck the 
appellant and abused him, and had constantly behaved in the most 
provokingly insolent manner to him. These facts were held to justify 
mitigation of the sentence, which was reduced from that of death to 
transportation for life.t^^ 

3094, In another case, the appellant had cut his wife down with 
a mamoti killing her instantaneously. He had previously heard of his 
wife's intimacy with another One day he saw the latter and his wife 
weeding together in the field and their bodies frequently coming in 
contact. He upbraided her for it, but she said that she would do just 
as she liked, and that there were thousands of men as good as he. 
Upon this he killed her in the manner stated The insulting answer 
was in itself wholly insufficient to mitigate the crime, but it was held 
jto be the climax which, taken with her previous conduct, rendered the 
provocation sufficientlv grave to mitigate the offence under this sec- 
tion, and the Court eventually passed a sentence of ten years' trans- 
portation, ^3) ^ 

, 3095. Irij these cases the offence was the result of the accumulated 
provocation given by the same person. But is this necessary? Strict- 
ly construed, the clause would seem to suggest that all the provoca- 


(j) Khogoyt, 2 M 122; We, (1900) (507). 

1 U B R. 291 (^) Venkafesan, (1882) t Weir 307 

(2) Mam Pradano, (1882) 1 Weir 306 (308)-, 
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offender with special clemency^'^) and there are cases in which such 
offenders have been let off witK short terms of imprisonment, for six 
months, and in the case of a double murder for one year (^7) But 
there is not the same provocation in a case where the husband does 
not find his wife holding criminal conversation with another, and still 
less where his suspicions are groundless.f*®^ 

3099. But all the same the finding of a stranger in one^s house late 
at night is a cause for grave and sudden provocation, though it is not to 
be compared with the provocation of the other kind/^«>^ But the case 
would be otherwise if*the accused had seen them committing adultery 
at some previous occasion, and then saw them both together in which 
case the accused may well connect the subsequent conduct with the 
pievious act. It may be that the accused did not interfere on the previous 
occasion when the accused saw his wife committing adultery, 
but that fact alone would not justify an inference that the 
act had ceased to rankle in his mind, or that it did not add to the provo- 
cation subsequently received. Such provocation may assume a 
graver aspect if the misconduct was followed up by abduction. The 
accused's wife had^been forcibly taken away to a village physician, 
who represented that her presence was required to perform certain 
incantations with which the accused had no concern. She was ravished 
by the physician and let go, but she was again sent for and on this 
occasion the accused followed her sword in hand and watched from 
the roof of the house where his wife was confined He saw her'' being 
ravished by the physician, whereupon he rushed in and gave three 
or four severe blows with his sword and the physician diied The accused 
was convicted of homicide and sentenced to imprisonment for eight 
months which was probably as severe a sentence as could be ever passed 
under the circumstances. 

3100. These were all cases of adultery, but the rule equally applies, 
and for the same reason, to intercourse had with a person’s other female 
relations, the sister/^s) In fact the co-mmission of such acts are 
held to disgrace the whole family, and any member may justifiably feel 
provoked by an act which disgraces him in common with the rest of 
liis family Even a paramour may resent the infidelity of his mistress, 
and it would mitigate the crime if the act was prompted by a provocation 
both grave as well as sudden/*^) The question how much time must 
have elapsed between the provocation and the offence, to entitle the 
accused to mitigation, must depend upon the nature of the case. Indeed, 
the questjon m such cases is not, how much time had elapsed but 
whether, it was sufficient to moderate his passion. 


(1S97) B. U. C 932; 
B&Qdhco, 8 W. R. 38. 

’ Asm (1897) B. U. C 932. 
' (,i7> Sheikh Boodhoo, 8 W. R 38. 
Im Teprah Fukeer, 5 W. R 78 
im Fakeer, 23 W. R 50, 53, 

54 3 years), 

' (2D) B&ya Mumgadu, 3 M. 33; Hussun, 
F, R. 30 In each case the sem- 
teoce passed was 3 years. 


(1872) P R. No 30 
Ram Takal Kahar, 3 B L R. (A. C. 
33. 

• (22) Ram Takal Kahar, 3 B L. R 

C.) 33. 


(23) Kaseemooddeen, 4 W R 38; 
Chum, 18 A. 407; Jafar, (igos) 6 P. L. 
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(24) Ghmtappa, (i88si) i Wdr 306. 
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3101. This raises the next question referred to in the clause, 
namely, that the offence must have been com- 
Oflence during Loss mitted “whilst the offender is deprived of the 
of Self-control. power of self-control in consequ,ence of the 

grave and sudden, provocation This can only 
mean that the accused's act must be done while he is still in the par- 
oxysm of passion and out of the restraining influence of reason. It 
has been sometimes said that if a person had time to reflect he could 
not avail himself of this exception But the question is one of degree 
A person may suffer from a provocation so grave that he may brood 
over it, but may refrain from acting He may, again receive a provoca- 
tion which may completely throw him off his balance 

Again, the loss of self-control is not to be invariably measured by 
the gravity of the provocation. Indeed, the same cause has not the 
same effect upon all minds Some will nurse the injury done to them, 
while others will readily forget it. The Code does not enjoin upon 
person subject to its control any altruistic form of abnegation It doies 
not require that men should be more forgiving than they are. It 
punishes those who transgress its mandates But in punishing them 
it takes account of human impulses, passions and feelings, and it 
recognizes that bevond a certain stage men aie so lost to reason and 
judgment, that they become the involuntary ministers of their own 
passions. When they are liegitimate, the Code recognizes their effect 
upon men’s intention. And this clause prescribes the limits , within 
which it respects this human infirmity The deprivation of self-control 
in consequence of grave and sudden provocation is a mitigation, but 
in order to be so, it must be (i) such as natuially and reasonably 
arises out of the provocation, and is, moreover, (li) such as prompts 
an irresistible impulse for retaliation, (hi) which again must not savour 
of malignity, cruelty or wanton brutality For instance, it has been 
held in the cases already cited, that the killing of a man found holding 
adulterous intercourse with the wife or other female relation of the 
accused would only be culpable homicide and not murder by reason 
of the grave and sudden provocation involving loss of self-control 

3102. But it is said that in such a case the benefit of the excep- 
tion is lost if some time elapses between the provocation and the assault. 
So where in a case of adultery, the accused after beating the deceased 
carried him off still alive and groaning to a river where he cut off his 
head throwing the severed head and trunk into the river, the act was 
held to be no longer merely homicide by reason of the time which should 
have given him time to cool and weigh the precise conseqeunces of 
his acts.<*> But this depends upon the time, that intervened between 
the provocation and the .assault And in such cases of grave provoca- 
tion it must hot be forgotten tiliat the provocation continues tp influence 
the feelings of the aggrieved for a considerable time; and though some 
time may elapse, still it does not by ap> means follow that it is sufficient 
for the accused to regain self-control. 

3103. This was conceded in a case in which, on the same facts, 
the hus(band, his bro^Jier and his unde seized the adulterer of their 

(25) Yqsin Siftpk, ;2 w. I?, 68 (69). ( i ) 11 ^,' , . 
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relation and carried him off to some distance broke both his arms 
and one of his legs, thrust a stick up his rectum, and left him in the open 
not very far from their enclosure. He died three days later on account 
of his injuries. The Sessions Judge would not admit the plea of provo- 
cation, holding that it had ceased to be sudden after the accused had had 
time to think, but the High Court held that its gravity was such that 
its effect would last ior a considerable time, and in the result the con- 
viction was altered to one under section 304 and the sentence reduced 
to imprisonment for seven years. 

In this view the earlier cases decided by the same Court cannot 
be held to be authorities for the view they tend to suggest. The facts 
of the one case have been already set out: those of the other were 
these.^ The deceased was found entering the hut in which the accused 
and his wife were asleep. His object was to visit the latter with whom 
he had an intrigue. The accused seized and carried him off to another 
hut where his father was sleeping, the latter fetched a bamboo and 
entered the hut where the deceased was confined. Next morning his 
body was discovered half immersed in water with marks of strangula- 
tion on the neck The hut was also found stained with blood. It was 
held that though the provocation was grave and sudden the carrying 
off of the deceased to another hut and strangling him with assistance 
of another man by placing and pressing the bamboo upon his neck 
rendered his act deliberate and not the result of an irresistible impulse.^s) 

31(M. It is difficult to discern any difference between this case and 
the case of Ahalu Dcw/4) and it is submitted that the earlier cases were 
wrongly decided Indeed, the rule would be too narrow if it were held 
that in order to entitle an accused to earn the mitigation here enacted for, 
the act must immediately follow the provocation, (s) It all depends upon 
the gravity of the provocation, and its effect upon the mind of the accused 
The provocation must, of course, be sudden but the act must not follow 
instanter. At the same time there must not be that interval of time which 
would assuage the first impulse of revenge The questions to ask in such 
cases are: (%) what was the nature and gravity of the provocation; (ii) 
was it unexpected and given unawares; (in) what effect did it produce 
on the mind of the accused; (iv) how long did that effect last; ( 2 /) was 
the act' complained of committed under the influence of that feeling; and 
(vi) was it uncontrollable. ' .. 

3105. And in any case provocation must be the cause and not the 
Vindictive Act E*- JoT the Crime If a person is resolved upon 

chided. a settled plan of vengeance, ckrried out as soon as 

. , ^ expected provocation furnished an occasion for 

the would be ascribed to the vengeance and not the provocation 
The prisoner (wuntappa had a mistress to whom he became attached, 
^ f<^whom he abandoned his wife and caste. She proved faithless to 
to. He remc^rated with her, but she refused to return to him. Find- 
ing his entreaties unavailing he stabbed her with a dagger which he had 


(a> AMif 2S C. 571 
($) JB^chao Saant 19 W. R. 
die iame effect, RaJum Khan, 7 S 
118, 24 I. a ' 
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previously purchased on purpose to Idll her It was held that the accused 
could not plead provocation by way of extenuation, as he had no right 
to the exclusive possession of his mistress, and the provocation given was 
neither sudden nor such as evidenced deprivation of self-control 

Premeditation and preparation are acts inconsistent with the assump- 
tion of loss of self-control, though hasty preparation is in all cases inevit- 
able The accused Mohan had entertained well grounded suspicions as to 
the infidelity of his wife One night the latter, thinking that her husband 
was alseep, stealthily left his side to meet her paramour The accused 
armed himself with an axe and followed her, and finding her conversing 
with her paramour in a public place., immediately killed her, and the ques- 
tion was whether the accused could avail himself of this exception But 
both Straight, O C J., and Broadhurst, J , held that he could not, the 
former observing that “ the state of things was wholly inadequate to the 
resentment with which it was met on the part of the appellant and his 
act was altogether out of proportion to the provocation given The law 
does not sanction or approve a man taking into his own hands the duty 
of punishing his wife in the mode adopted by the prisoner, and it would 
be most dangerous to society if the Court of this country were to adopt 
the doctrine that he might Here the provocation given by the as- 
signation was insufficient to make the accused lose his self-control But 
the case would have been othicrwise, if instead of the woman going to 
the paramour the paramour had come to his house to meet her(®> (§§ 3130- 
3133). 

3106 . In this respect the English rule is identical So it has been 
held that if a father were to see, a person in the act of committing an un- 
natural offence with his son, and were instantly to kill him, it would be 
only manslaugther, but if he only hear of it from others, and go in search 
of the person afterwards, and kill him, when there has been time for the 
blood to cool, it would be murder ^ 9 ) This view was taken in the Punjab 
in a case in whic^ the accused had been well aware for many years that 
his wife had an intrigue with the deceased, and he was, therefore, on a 
look out for an opportunity to surprise her. One day he had reason to 
follow her with a knife and seeing her and her paramour in each other’s 
arms he killed the paramour It was held that the act was too delibe- 
rate to be mitigated by this exception 

Other cases illustrate the same rule/^*) which has been thus stated: 
"In cases of this kind the immediate object of the inquiry is, whether 
the suspension of reason arising from sudden passion continued from the 
time of the provocation received to the very instant of the mortal stroke 
given; for if, from any circumstance whatever, it appears that the party 
reflected, deliberated or cooled any time before the fatal stroke given ; or if. 
m legal presumption, there was time or opportunity for cooling, the killing 
will amount to murder, as being attnbutable to malice and revenge, rather 
than to hum^ frailty So it has been held that, where the accused was 
aware of the purpose for which his wife was leaving the house his 


(6) Gkuntappa, (1882) i Weir 306, 
Bodhrajj 76 I C. 105 

(7) Mohan, 8 A 622 ; Chainu, 91 I C. 
241, (1026) ,, O 272. 

( 8 ) ( 18 ^ 5 ) A. W- N 197 


(9) Fisher, 8 C & P 182. 

(10) Gohra, (1890) P R No. 7. 
<ii) Lochan^ 8 A. 635 

<12) Oneby, 2 Lord “7 1485. 
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following her to a place where she was having connection with her 
paramour would be going in search of a provocation which could not then 
be said to be so grave and sudden as to deprive him of his self-control.<* 3 ) 

3107. These cases only present one aspect of^ provocation,^ but 
there may be provocation of any kind, and the rule is the same, if its 
effect is the same. The accused in a case ran up towards an affray, when 
a woman cried out’ '‘You will not murder the man, will you? "The 
accused replied: "What is that to you, you bitch The woman gave 
him a box on the ear and the accused struck her on the breast with the 
pommel of his sword. The woman then fled, but the accused chased her 
and stabbed her in the back Holt, C J , said that it was murder as a 
single box from a woman on the ear was not a sufficient provocation to 
kill in such a manner. It, however, subsequently appeared that the woman 
had struck the accused in the face with an iron patten drawing a good 
deal of blood, whereupon the offence was held to be no more than 
manslaughter. The smart of the man's •ground, and the effusion of blood 
might possibly have kept his indignation boiling to the moment of the 
act ^^4) If two persons assault each other and one strangles the other 
by putting a rope round his neck, after he is overpoweied, the act is too 
wilful and deliberate to be mitigated on the ground of provocation. ^^5) Qn 
the same principle, if one on receiving only a slight provocation cruellv 
beat another and kill him, it would be murdei, despite the provocation.^^^^ 

3108. Death on Provocation and Others by Mistake or Accident*— 

This exception places on a par the causing of death of the person offering 
the provocation as well as of one who is killed by "mistake or 
accident." An act done by mistake<*7) or accident^^^) may be altogether 
non-criminal But the acts here contemplated are prima facie criminal, 
though they are mitigated by reason of provocation and mistake. Illustra- 
tion (&) appended to this exception shows the practical working of the 
rule Other examples might be easily multiplied 


3109. Where Provocation is No Mitigation.— The exception is itself 
Exception I, Pro- subject to three exceptions which have now to be 
I * considered. They are in entire harmony with the 

English rule, and the policy underlying them is 
obvious. The first exception deals with the case where the accused courts 
provocation or merely uses it as an excuse for assaulting another The 
effect of ffiis proviso read with the excg>tionds that the provocation mu«t 
come to him; he must pot go^ to the provocation The rule may be illustrat- 
ed by .reference to the cases of adulteiy, in some of which the aggrieved 
hpsband foUowed his wicked wife to a place of assignation, away from 
his house and where he killed either her or her^ paramour, and those m 
which die paramour visited her ip his house, when he killed him on the 
spot. In the former case the accused goes deliberately in search of the 
proyocabon In th? latter case the provocation comes to him and his 
act i& outside the proviso ^ ^ 


(15) Lochan, 8 A 635; following 
Mohan, 8 A 622, to the same effect 
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This is also the English rule, under which provocation does not avail if 
it is sought by the party killing, and induced by his own act in order 
to afford him a pretence for wreaking his malice Thus, where A and 
B having fallen out, A said he would not strike, but would give B a pot of 
ale to strike him ; upon which B did strike, and A killed him, it was held 
to be murder as the provocation given had been courted by the accused 
So where A and B were at some difference : A bade B to take a pin out 
of the former’s sleeve, intending to take the occasion to strike or wound B : 
B accordingly took out the pin and A struck and killed him and it was 
held to be murder, first because there could be no pro\ocation when B’s 
act was done with the consent of A and secondly, because it appeared to 
be a malicious and deliberate artifice by which to take occasion to kill B/^ 3 ) 


3110. The second exception has also been, in a measure, anticipated 
Exception 1 Pro- foregoing discussion Where the act is legal, 

’ opposition to it is necessarily illegal and what is 

illegal may enhance but cannot mitigate a crime But 
in order to be excepted from the exception the act must be legal and 
not illegal. As the Law Commissioners said • We apprehend that grave 
provocation given by anything done under cover of obedience to the law, 
or under cover of its authority, or by a public servant, or in defence, in 
excess of what is strictly warranted by the law, in point of violence^ or 
as regards the means used, or the manner of usmg them and the like, 
would be admissible in extenuation of homicide under this clause For ex- 
ample, take* the case of Wat Tyler referred to in the Chapter. He was a 
public officer, a tax gatherer who came to exercise his lawful powers, in 
that capacity, but doing so in a manner unwarranted and highly offensive, 
Tyler was excited to ' violent passion,’ and in his rage killed him on tiiie spot. 
The Commissioners, upon this say: ‘‘ So far, indeed, should we be from 
ranking a man who acted like Tyler with murderers, that we conceive that a 
Judge would exercise a sound discretion in sentencing such a man to fte 
lowest punishment fixed by the law for manslaughter ”<^4) A legal act 
done in an illegal manner is, for the purpose of this section, an illegal act 
altogether, so that if it offers sufficient provocation, the killing would be only 
homicide under this section. 


^ 3111. Two classes of cases may arise under this proviso : those in 
which the provocation is given by public servants and others acting in 
obedience to law, and those in which they i^eceive provocation in the exe- 
cution of their lawful duty In both cases the admissibility of provoca- 
tion as a 'defence depends upon the illegality of the act, or of the manner 
of its execution. 


3112. K person who acts in the exercise of the right of private 
Exception 1. Pro- defence performs a legal act and resistance to hiin is, 
vi$o 3 , * -therefore, necessarily illegal. A person who lawfully 

^ exercises such right may provoke another, but it is no 
extenuation of his crime if he retaliates on account of the provocation so 
received. A person may, for instance, forcibly seize a thief and confine 
hun till the arrijval of the Police but the thief cannot complain of the incon- 
venience he thereby suffers. But here, agam, the right is strictly limited 
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to anything lawful done m the exercise of the right. The illegality of 
resistance must then depend upon the legality of the act, whether that 
act is done in obedience to law or in the exercise of the* right of private 
defence. Illustration (e) furnishes an example of the practical working 
of this rule, but other examples will be found given in sections 96-106, 
where the subject of private defence has been fully discussed 


3113. Provocation, a Question of Fact.— The question whether the 
provocation given in a case was so grave and sudden 
Exception 1, Ex- ^ mitigation under this exception, is declared 

anation. explanation to be a question of fact And so 

it is, though Parke, J., had laid down in a leading precedent^^s^ that the 
question was one for the Court and not for the jury But this view Is 
obviously erroneous, and has been demurred to in England^*) and this 
explanation has been apparently added to prevent its extension to this 
country, though Straight, 0 C J, appears to have overlooked it in a case 
of murder which he had to dispose of in revision, and in which the learned 
Judge treated the question of provocation as if it had been one of law, which 
of course, it was not.^^^ This was recognised by Qover, J., in a case ( 3 ) 
in which the Sessions Judge had disposed of the case on the strength of 
certain possibilities, none of which appears to have been proved: “He 
thinks that the distraint was probably carried out without exact warrant 
of law, but how or in what point he does not say He does not believe 
that the prisoner’s field was plundered, although he thinks that some daniage 
may have been done :• in short, he gives the prisoner the benefit of various 
possibilities the existence of which has only been surmised» This does 
not seem to us the correct way of treating the case. To give an accused 
person the benefit of exception I, it ought to be shown distinctly not only 
that the act was done under the influence of some feeling which took 
away from the person doing it, all control over his actiens, but that that 
feeling had an adequate cause ”^4) There is then no room for the ap- 
plicability of the exception, unless there are facts to support it, the burden 
of proving which is on the accused who is to profit by them The 
inferende that those facts and circumstances were sufficient to give the 
provocation so as to reduce the crime would be then an inference of fact and 
not one of law. It is then one with which the High Court in the exercise 
of its revisional jurisdiction will ordinarily interfere 


3114. Causing Death by Exceeding the Right of Private Defence. — 
Exee^n 2. second exception deals with the case where a 

person exceeds the right of private defence. If the 
excess is iuteational the offence is murder, if unintentional, it is culpable 
homidde. A$ to this, the authors wrote: “ We have been forced to leave 
ttie law on the subject of private defence as we have elsewhere said, in 
to tintoti^fectory state; and, though we hope and believe that it may be 
gteatiy improved, we fear that it must always continue to be one o.f the 
ktot predse parts of every system of jurisprudence That portion of the 
lay of homiade which we are now considering is closely connected with the 
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law of private defence, and must necessarily partake of the imperfections 
of the law of private defence But wherever the limits of the right of 
private defenc may be placed, and with whatever degree of accuracy they 
may be marked, we are inclined to think that it will always be expedient to 
make a separation between murder and what we have designated as voluntary 
culpable homicide in defence 

'' The chief reason for making this separation is that the law itself 
invites men to the very verge of the crime which we have designated as 
voluntary culpable homicide in defence It prohibits such homicide 
indeed; but it authorizes acts which lie very near to such homicide; and 
this circumstance, we think, greatly mitigates the guilt of such homicide. 

That a man who deliberately kills another in order to prevent that 
other from pulling his nose^7) should be allowed to go absolutely unpunish- 
ed, would be most dangerous The law punishes and ought to punish 
such killing, but we cannot think that the law ought to punish such killing 
as murder; for the law itself has encouraged the slayer to inflict on the 
assailant any harm short of death which may be necessary for the purpose 
of repelling the outrage, to give the assailant a cut with a knife across 
the fingers which may render his nght hand useless to him for life, or to 
hurl him down stairs with such force as to break his leg; and it seems 
difficult to conceive that circumstances which would be a full justification 
for any violence short of homicide, should not be a mitigation of the guilt 
of homicide That a man should be merely exercising a right by fractur- 
ing the skull and knocking out the eye of an assailant, and should be guilty 
of the highest crime in the Code if he kills the same assailant, that there 
should be only a single step between perfect innocence and murder, be- 
tween perfect impunity and liability to capital punishment, seems unreason- 
able. In a case in which the law itself empowers an individual to inflict 
any harm short Of death, it ought hardly, we think, to visit him with the 
highest punishment if he inflicts death.” 

"It is to be considered also that the line between those aggressions 
which it is lawful to repel by killing and those which it is not lawful so 
to repel, is in our Code, and must be m every Code, to a great extent an 
arbitrary line, and that many individual cases will fall on one side of that 
line which, if we had framed the law with a view to those cases alone, 
we should place on the other Thus we allow a man to kill if he has no 
other* means of preventing an incendiary from burning a house; and we 
do not allow him to kill for the purpose of preventing the commission of 
a simple theft But a house may be a wretched heap of mats and thatch, 
propped by a few bamboos, and not worth altogether twenty rupees. 
simple theft may deprive a man of a pocket book which contains bills to' 
a great amount, the saving of a long and laborious life, the sole dependence 
of a large family That in these cases the man who kills the incendiary 
diould be pronounced guiltless of any offence, and that the man who kills 
the thief should be sentenced to the gallows, or, if he is treated with the 
utmost lenity which the Courts can show, to perpetual transportation or 
imprisonment, would be generally condemned as a shocking injustice We 


( 6 ) Hus- designation, pcQurring in recast and converted into this exception. 
cfeLtise 299' oi the Bill," was subse- t 7 ) Illustratioa 
<|fiieia% abandoned, and the clause dtseU 



1SS6 


THE INDIAK PENAL CODE 


[ S. 300. 


are, therefore, clearly of opinion that the offence which we have designated 
as voluntary culpable homicide in defence ought to be distinguished from 
murder in such a manner that the Courts may have it in their power to 
inflict a slight or a merely nominal punishment on acts which, though not 
within the letter of the law which authorizes killing in self-defence, are yet 


within the reason of that law/'^®^ 


3115 , There is, of course, no occasion for applying this clause to 
cases where the death is otherwise justifiable, as for 
^ example under section 103 It is only when the right 
^ * conferred by sections 96-105 is exceeded that there 

is room for its operation And even then it does not apply indiscrimin- 
ately to all cases For in the first place the rule postulates the exercise in 
good faith of the right of private defence, which implies that there can 
be no mitigation under it, if the enforcement of that right is used merely 
as a pretext for committing murder This accounts for the other require- 
ment of the clause, namely that the excessive harm caused must be uninten- 
tional. The combined effect of these two requisites is that m order to earn 
the clemency of this rule the harm caused must have been caused solely with 
the intention of private defence. It must not be maliciously excessive nor 
vindictively unnecessary It is unjustifiable, of course, but then it may be 
so on account of the natural want of judgment which a person cannot be 


expected to possess at a moment of great excitement, or it may be because 
of the exaggerated sense of the danger or of the right, out of all proportions 
to the real requirements of the case. Such a case may be supposed of a 
man, who being greatly annoyed by trespassers upon his farm, repeatedly 
gave notice that he would shoot any one who did so, and at length on seeing 
a trespasser he went home and fetched a pistol and after exchanging some 
angry words shot him dead. He was convicted of murder and executed ^9) 


3116 . On this point Holroyd, J., thus observed: civil trespass 

will not excuse the firing a pistol at a trespasser in sudden resentment or 
anger. If a person take forcible possession of another man's close, so as 
to be guilty of a breach of the peace, it more than a trespass; so if, a 
man with force invades and enters into the dwelling of another; but a 
man -is not authorized to fire a pistol on every intrusion or invasion of 
his house ; ought, if he has a reasonable opportunity, to endeavour to 
remove him without havmg recourse to the last extremity: but the making 
of an attack upon a dwelling, and especially at night, the law regards as 
equivalent to an assault upon a man's person, for a man's house is his 
castle; and, titierefore, in Ae eye of the law it is equivalent to an assault; 
but no words or Singing are equivalent to an assault, nor will they authorize 
an assault in return. If you are satisfied that there was nothing but the 
SOog^ and no, appearance of further Science ; if you believe that theje was 
im ground for appreh^dlng further danger, but that the pistol 

was fired for me purpose of killing, then it is murder There are cases 
mext ji person in the heat of blood, kills another, that the law does not 
it }nurd^, but lowers the offence to manslaughter ; as, where a party 
up, by way of making an attack, and, without there being any pre- 
vipils apprAension of danger, the party attacked instead of having recourse 
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to a more reasonable and less violent mode of averting it, having an oppor- 
tunity so to do, fires on the impulse of the moment If you are of opinion 
that the prisoner was really attacked, and that the deceased and his party 
were on the point of breaking m, or likely to do so, and executed the threats 
of the day before, he was, perhaps, justified in firing as he did 

3117. Here again, the question is one of tact, and as the burden of 
provmg exoneration is upon the accused, so is also the burden of prov- 
ing facts in mitigation of the offence For instance, the right of private 
defence against a house-breaker, robber and certain other offenders men- 
tioned in section 103 extends to the voluntary causing of death, but that 
right is subject to the restriction contamed m section 99, that the harm 
caused must not be more than is necessary for the purpose of defence, that 
IS, seizure of the thief and the property taken by him Where, therefore, 
the deceased broke into the house of the accused and the latter arrested him, 
but the thief was endeavouring to escape and Was for that purpose struggl- 
ing with the accused, the latter thereupon felt enraged and called for a 
koddi for the express purpose of killing him, and the koddi being brought 
killed him on the spot accordingly, it was held that the right of private 
defence ceased as soon as the accused had secured the deceased His 
attempt to escape justified the use of force necessary to prevent his escape. 
That was not the object of the force employed It was used expressly for 
killing him. There was therefore neither good faith nor want of intention 
to do more harm than was absolutely necessary Nor was it a case of grave 
and sudden provocation involving deprivation of self-control, for the act 
done was deliberate and out of the spirit of revenge. It was, therefore, 
saved neither under this nor the last exception, and the act was consequently 
murder for which the accused was transported. 

3118. The same view was taken in another case, in which the ac- 
cused had surprised the thief before he had time to possess himself of any 
of his property The thief bolted as soon as he was surprised and he was 
followed by the owner who speared him in the open long after the house- 
trespass had ceased. It was held that the accused was not entitled to the 
exception because the right of defence ceased with the housetrespass,^*4) 
and while the accused could have caused death of the house-breaker whilst 
on the premises, it did not entitle the accused to pursue the thief to cause 
his death.^^5) But the causing of death of such a malefactor is not the 
privilege of the owner under any circumstance It must be necessary and 
subservient to the nght of private defence For instance, a brutal assault 
resulting in the death of a starved old woman detected stealing the 
accused's crops could on no account be justified under this exception 
But the case would be otherwise, if the owner finding himself confronted 
by a thief attempting to enter his house through a hole made in his wall, 
hastily seized a pole with which he battered the thief. Here the violence 
was excessive, but it was inflicted bona fide and while the accused beheved 


(10) Meade's case, i Lew 184; see the 
subject further discussed under s 99, 
ante, (§8 927-953)* 

(11) S« 105, Indian Evidence Act (I of 
1872). 

(12) IK; Asirnddin Ahmad, 8 C W 
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(13) Durwan Geer, 5 W R 73 
Jackson and Macpherson, Campbellj 
J, dissenting) ; Thekkum The Thil, 17 1 . 
C (M) 414 (sentence not stated). 

(14) S. lOS, cl. (5), 

415) Balakee Jalahed, 10 W. R 9 
(16) Gokdol Bo^ee, 5 W R. 33 



1$58 tHE INOIAIT fENAL CODE ^ [ S. 300. 

himself to be at He could, therefore, avail himself of this excep- 

tion. 

3119. A head-constable, making an investigation into a case of 
house-breaking and theft, searched the tents of certain gipsies for the stolen 
property, but discovered nothing After he had completed the search, the 
gipsies gave him a certain sum of money, which he accepted, but at the 
same time, not deeming it sufficient, he demanded a further sum from them. 
They refused to give anything more, on the ground that they were poor, and 
had no more to give. Thereupon he unlawfully ordered one of them to 
be bound and taken away. On his subordinates proceeding to execute such 
order, all the gipsies in the camp, men, women, and children, turned out — 
some four or five of the men being armed with sticks and stones — and ad* 
vanced in a threatening manner towards the place the arrested gipsy was 
being bound and the head-constable was standing. Before any actual vio- 
lence was used by the crowd of advancmg gipsies, the head-constable fired 
with gun at such crowd, when it was about five paces from him and killed 
one of the gipsies, after which he ran away. Any apprehension that death 
or grievous hurt would be the consequence of the acts of such crowd would 
have ceased, had he released the gipsy he had unlawfully arrested, and 
withdrawn himself and his subordinates, or had he effected his escape. It 
was held that the head constable had not a right of private defence against 
the acts of the gipsies, as those acts did not reasonably cause the apprehen- 
sion that death or grievous hurt would be their consequence, and the head- 
constable was, therefore, guilty of culpable homicide not amounting to 
murder. 

The same offence was held to have been committed by the accused 
against whom a false cry of thief ” had been raised and who was there- 
upon pursued by certain private persons m whose view he had not committed 
any non-bailable or cognizable offence, and who were, therefore, incom- 
petent to effect his arrest. The accused turned round upon his pursuers 
and shot one of them dead It was held that the accused was entitled to 
resist the attempt of his pursuers to capture him in title exercise of his right 
of private defence, but in doing so he had inflicted more harm than was 
necessary for the purpose of defence. He was, therefore, guilty of homi- 
cide under this clause. ^^5) Where the prosecution rely upon a legal process 
as justifying an arrest, they are bound to produce it. If they fail to do so 
the accused is entitled to the benefit of this exception, 

3120. Homicide by Public Servant— The same reason prevails in 

foeeption 8. the case of a public servant acting in the discharge 

of his lawful duties. But the restiictions in his case 
are even greater. Public servants possess varying powers of seizure and 
arrest. As such, they come in close contact with the people. It is, there- 
fore^ necessary that they should not prostitute their office for the wreaking 
of private vengeance upon persons under the cloak of authority. In thfeir 
,ta^ only sudi excesses are of account in condoning the crime as are 
up^n^n^onal and believed to^ be necessary for the due discharge of their 
pwpc, functions and are not inspired by malice or, malevolence towards the 
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person slain In this respect, the English rule is identical In order 
to be entitled to the mitigation, ministers of justice must act or purport 
to act in the discharge of their duties They may not be lawful, but they 
must have at any rate honestly believed in their legality. 

3121. The question whether he did or did not bona fide believe in 
the legality of his powers is a question of fact which will have to be decided 
upon the proved circumstances of each case Even if the act be legal, 
The use of force necessary to perform it is not left solel} to his discretion 
and judgment In order to justify the use of force it must not exceed the 
necessity of the case He may be provoked to the use of violence, but 
provocation in such a case is no excuse, unless it invoKes deprivation of 
self-control so as to bring his case under exception I. In any other case 
It is on him to show that the force employed was necessary for the due 
discharge of his duties 

Even where the employment of force is lawful, it mi»st be employed in 
moderation and having due regard to the purpose for which its use is 
sanctioned. So, if an officer whose duty it is to execute a sentence of 
whipping upon a criminal, should be so barbarous as to exceed all bounds 
of moderation, and thereby cause the crimmaFs death, he will be guilty at 
least of manslaughter, and possibly of murder. ^^3) So if an executioner, 
ordered to hang a convict, behead him instead, it has been held to be 
murder So jailors and others entrusted with the custody of prisiners 
are under a special obligation to take care of their temporary wards and 
offences committed by them are visited with condign punishment So a 
mere assault upon a jailor by a prisoner would not warrant his killing him, 
unless he stood in personal danger, or there was a reasonable apprehension 
of the prisoner escapmg which he could not otherwise prevent So 
where a jailor wilfully and against his will confined a prisoner into a ceil 
where another prisoner infected with small-pox lodged, and the prisoner 
caught the disease and of which he died, it was held to be murder 

3122. As regards the use of force by police-officers and others 
employed in apprehending offenders, the rule is the same The employ- 
ment of moderate force, if necessary, is justifiable But the use of force 
resulting in death must be supported on the ground of special necessity. 
So Holroyd, J,, told the jury. ''An officer must not kill for an escape, 
where the party is in custody for a misdemeanour ; but i^ the prisoner had 
reasonable ground for believing himself to be in pen! of his own life, or 
of bodily harm, and no other weapon was at hand to make use of, or if 
he was rendered mcapable of making use of such weapon by the previous 
violence that he had received, then he was justified If an affray arises, 
and blows are received, and weapons used in heat, and death ensues, 
although the party may have been at the commencement m the prosecution 
of somethmg unlawful, still it would be manslaughter in the killer In 
this case it is admitted that the custody was lawful The question is, 
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whether, under all the circumstances, the deceased being in the prosecution 
of an illegal act, and having made die first assault, the prisoner had such 
reasonable occasion to resort to a deadly weapon to defend himself, as any 
reasonable man might fairly and naturally be expected to resort 

In this case the prisoner, an excise officer, having apprehended the 
deceased for smuggling, the latter at first submitted himself quietly to 
the arrest; but finding a chance he turned round upon the prisoner and 
commenced to assault him with an ash stick. The prisoner at first 
shot him in the legs, and warned him ot the consequence if he persisted 
in his assault, but which he nevertheless continued, upon which 
he was shot dead. In such cases the amount of violence justifiable in 
law would, ordinarily, depend upon the violence used and threatened. 
One Lalooa was a noted outlaw He had previously shot a policeman 
dead and then escaped. A reward of Rs. 1,000 was"^ sanctioned for his 
apprehension Lalooa asked one Aman for food which the latter gave 
and then left for the neighbouring village to fetch more He there in- 
formed a police constable and Lambardar of his presence and arranged 
with them for an ambuscade, his plan being to surround and surprise 
him while he was at meal. While so, he was attacked by his captors, 
two of whom were amed with swords and with which they cut him 
down as he was running away. They w'ere convicted of murder, but 
the High Court held this exception applicable ^3) But no reasons are 
given for this view which are, however, obvious It is true Lalooa 
had not offered the least resistance to his arrest He was taken 
unawares and sought refuge in flight This justified the use of some 
force to disable him, and the use of excessive foice, therefore, made the 
offenders liable under this dause. 


3123 . The quantum of justifiable force must be moderated and pro- 
portioned to the circumstances of the case and to the end to be obtained. 
The taking of life can only be justified by the necessity for protecting 
persons or property against various forms of violent crime, or by the 
necessity of dispersing a riotous crowd which is dangerous unless 
dispersed. The plea of respondent superior can not avail a subordinate 
obeying the illegal commands of his superior In a dispute between 
two co-widows about the enjoyment of a certain field, the servants of 
one went to reap the crops which had been sown by the other. The 
latter reported the matter to the police, who arrived on the scene with 
a number of constables who were armed. The station-house officer 
bade the reapers to desist hut they did not, whereupon he ordered one 
oLhis men to fire in the aiir which he did, but some of the reapers 
still persisted and were, defiant. The station-house officer without mat 
ipg ^my arrests, and without warning the reapers that if they persisted 
in they will be fired at, gave orders to shoot, and one of the 

constables fired and mortally wounded one of the reapers. It was 
f6i^ that nei&er the station-house officer nor the last-named constable 
believed that it was necessary for the public security to disperse the 
reapers by faring on them. It was held that the officer and the con- 
stables were both guilty of murder inasmuch as neither acted in good 
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faith, and the order to shoot was illegal, which the constable could see 
as he had the same opportunity of observing what the danger was and 
judging what the necessities of the case required Both were, there- 
fore, equally guilty and the two accused were sentenced presumably 
under this clause to 10 and 7 years' rigorous imprisonment respect- 
ively 

3124. Sudden Fight. — ^This exception deals with a case of provo- 

Excention 4 cation not covered by the first exception, after 

^ ‘ which its place would have been more appropriate 

The exception is founded upon the same principle, for in both there is 
the absence of premeditation, but while in the one case there is the 
total deprivation of self-control, in this there is only that heat of passion 
which clouds men’s sober reason and urges them to deeds which they 
could not otherwise do There is provocation m this case as in the 
first exception, but the injury done is not the direct consequence of that 
provocation. In fact, the present exception deals with cases in which, 
notwithstanding that a blow may have been struck, or some provo- 
cation given in the origin of the dispute or in whatever way the 
quarrel may have originated, yet the subsequent conduct of both parties 
puts them in respect of guilt upon an equal tooting. For, a sudden 
fight ” implies mutual provocation and blows on each side. The 
homicide committed is then clearly not traceable to unilateral provoca- 
tion, nor in such cases could the whole blame be placed on one side, 
for if it is so the exception more applicable would then be exception 1. 
The position of combatants under this clause is, in short, this. There 
is no previous deliberation or determination to light. A fight suddenly 
takes place, for which both parties are more or less to blame. 
It may be that one of them starts it, but if the other had not aggravated 
it by his own conduct it would not have taken the serious turn it did. 
There is then mutual provocation and aggravation and it is difficult to 
apportion the share of blame which attaches to each fighter They 
are, therefore, both equally liable and the only points of discrimination 
that could arise in their case are (i) premeditation; (li) undue advant- 
age; and (in) cruelty 

3125. In the first place then, there should be no premeditation, and 

^ (1) No Premedita- this excludes the case of duelling in which there is 

DueHing premeditation on botli sides. It may be that the 

‘ resolution to kill is formed in an instant, but then 

when. the two duellists fight they intend to kill each other. It is, there- 
fore, not an unpremeditated sudden fight which alone is reached by the 
rule This is in accordance with the English rule, according to which 
a meeting of two persons in cold blood to fight on a precedent quarrel 
can admit of no alleviation due to a unpremeditated sudden fight as iii 
the case of an affray.^^^ But if upon a sudden quarrel, the parties fight 
upon the spot, or if they presently fetch their weapons, and go into a 
'field and fight and one of them be killed, it will be but manslaughter, 
because it may be presumed that the blood never cooled ^7) And with 
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regard to sudden encounters it has been observed that when they are 
begun, the blood previously too much heated, kindles afresh at each 
stroke; and in the tumult of the passions in which the instinct of self- 
preservation has no inconsiderable share, the voice of reason is not 
heard; therefore, the law, in condescension to the infirmities of human 
nature has extenuated the offence Such cases were very common 
in the last century when men went about armed with swords and drew 
them at the slightest provocation 

3126 . Lord Byron had on one such occasion killed one Chaworth 
for which he was tried by his peers, who held his offence to amount 
only to manslaughter. It was a sudden fight at a club where Lord 
Byron and Chaworth differed as the best means of procuring game 
and they exchanged words, when Lord Byron drew his sword and asked 
Chaworth also to draw it. He drew, and thrust at Lord Byron, and 
after one or two thrusts he himself received a mortal wound of which 
he died.^^) Lord Byron was indicted for murder, but it was held to be 
only a case of manslaughter. The same vie,w was taken of the case of 
one Walters who had a quarrel with a Sir Charles Pym in which both 
drew swords and Walters ran Sir Charles Pym through the body and 
he died There was no evidence of any unfair advantage taken by 
Walters, and the quarrel was sudden, for the parties did not know 
each other before. When Pym fell Wallers took him by the nape of 
the neck, dashed his head upon the ground, and said '' Damn you, you 
are dead^* Jenner, B, told the jury that the case was only one of 
manslaughter.<^®) Where two factions quarrel over a boundary and a 
third party interfering, one of them attack and beat him after which 
his friends come to his rescue, and there is then a stand-up fight be- 
tween the two ‘parties so formed, and in which two men are killed, the 
offence committed would be homicide by applying this clause, because 
the fight with intermeddlers was as sudden as it was unpremediated 
and in such a case it was immaterial which party offered the provoca- 
tion or committed the first assault/”^ 


3127 . In another case there was a feast held at the house of one 
Fakir Mahomed when a dispute arose in consequence of some of the 
parties objectitig to dine with one Nusuruddee on social grounds The 
deceased was one of the objectors, while the accused was one of Nusu- 
ruddee's supporters. The two quarrelled and from words they came 
to blows in which both parties used sticks. The deceased struck the 
accused on the head so severely that blood flowed from his wound 
whereupon the accused while smarting from the blow and possibly 
apprehensive of further violence snatched up a knife lying hard by ancl 
with it inflicted wounds on the deceased of which he died. It was 
held that the case was met by this exception and the accused was sen- 
tenced to imprisonment for 7 years.^'^-) Where two men fight and 
sticks are freely used, it does not cease to be a fair fight because one 
of them shouts for help and obtains reinforcei]aent so that the other 
party is overpowered and killed. ^*3) in such case all that is required 
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is absence of premeditation. There may be knowledge that an act 
would result m or cause death. Indeed, when two parties rush at each 
other with drawn swords, they not only know that death would be 
caused but intend to cause death. But the saving grace of their act is 
that they did not premeditate it. It was resolved upon suddenly and in 
the heat of passion, which alleviates their crime. ^^4) 

3128. Again, the fight must not only be unpremeditated, but it 
must also be sudden, that is to say, it must have 
** S^uddS. ^ brought about unexpectedly and without pre- 

arrangement. If people quarrel and part and tiien 
meet again to wreak revenge, it is murder, for the second meeting was 
premeditated and the fight pre-arranged The interval of time between 
the quairel and the fight is, therefore, an important consideration in 
determining its suddenness. Xhis is emphasised in the English 
cases and it is regarded as an important discriminating element But 
the suddenness of fight is not to be gauged by time alone. For if A 
draw his sword and make a pass at B, the sword of B being then 
undrawn, and thereupon B draw his sword, and a combat ensue in 
which E is killed, this will be murder; for A while making the pass, 
while his adversary’s sword was undrawn, shows that he sought his 
blood: and A’s endeavour to defend himself which he had a right to 
do, will not excuse B but if A had foreborne till his adversary had 
drawn too, it had been no more than manslaughter. But this is 
probably too fine a distinction and irreconcilable with the case of Lord 
Byron who had similarly invited his antagonist to draw his sword in 
accordance with the practice of swordsmen. The invitation of A to 
B was in the last case dictated by a similar feeling of fair play. 


3129. However, it is not perhaps possible to enunciate any general 
rule as to what shall be deemed to be a sudden quarrel. It is a ques- 
tion of fact and whether a quarrel is sudden or not must necessarily 
depend upon the proved facts of each case. But as Parke, B , told the 
jury If a person receives a blow, and immediately avenges it with 
any instrument that he may happen to have in his hand, then the 
offence will be only manslaughter, provided the blow is to be attributed 
to the passion of anger arising from that previous provocation; for 
anger is a passion to which good and bad men are both subject. But 
the law requires two things first, that there should be that provocation^ 
and secondly, that the fatal blow should be clearly traced to the influence 

of passion arising from that provocation. If you see that a 

person denotes by the manner in which he avenges a previous blow, 
that he is not excited by a sudden transport of passion, but under the 
influence of that wicked disposition, that bad spirit which the law 
terms, 'malice* in the definition of Wilful murder, then the offence 
would not be manslaughter. Suppose, for instance, a blow were given, 
and the party struck beat the other's head to pieces by continued cruel 
and repeated blows; then you could not attribute that act to the 
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passion of anger, and the offence would be murder. And so, if j^ou find 
that before the stroke is given, there is a determination to punish any 
man who gives a blow, with such an instrument as the one which the 
prisoner used because if you are satisfied that before the blow was 
given the prisoner meant to give a wound with such an instrument, it is 
unpossible to attnbute the ^ving of such wound to the passion of anger 
excited by that blow^ , for no man who was under proper feelings, none 
but a bad man of a wicked and cruel disposition, would really determine 
beforehand to resent a blow with such an instrument.” 

So Lord Tenterden, C. J., said in another case; “It is not every 
slight provocation, even by a blow, which will, when the party receiving 
it strikes with a deadly weapon, reduce the crime from murder to 
manslaughter; but it depends upon the time elapsing between the blow 
and the injury; and also whether the injury was inflicted with an instru- 
ment at the moment, in the passion of the party, or whether he 
went to fetch it from another place. If you thmk that there was not 
time and interval sufficient for the passion of a man proved to be of 
no very strong intellect to cool, and for reason to regain her dominion 
over his mind, then you will say that the prisoner is guilty only of man- 
slaughter. But if you think that the act was the act of a wicked, 
malicious and diabolical mind then you will find him guilty of 
murder.” 


3130 . This is what is implied by the closing words of the clause — 
“ without the offender’s having taken undue advan- 
(3) Undue tage or acted in a cruel or unusual manner” The 

tage and Cine ty Ex- j^ere fact that the assault was sudden and unpre- 
mediated does not absolve the asssulant from his 


oepted. 


liability for murder, if taking advantage of a sudden quarrel, he wreaks 
his vengeance by slaying his adversary. The undue advantage ” and 
unusual manner " savour of the rules of chivalry which required adver- 
saries to deliver a challenge, to measure their swords before deigning 
to strike, and which scorned the hitting of an adversary unawares and 
when placed at a disadvantage. So it has been said that malice will be 
presumed even though the act be perpetrated recently after the provo- 
cation received, if the instrument or manner of retaliation be greatly in- 
adequate to the offence given, and cruel and dangerous in its nature; 
for the law supposes that a party capable of acting in so outrageous 
a manner upon a slight provocation must have entertained a general, if 
not a particuUr, malice, and have previously determined to inflict such 
vengeance upon any pretence that offered. (-^4) 


3131* This is the English rule, but it is neither so precise nor so 
narrow as the clause. The English rule was followed in two cases in 
y?iiich it was held that if on provocation a person at once retahates with 
any instrument that may happen to be at hand and causes death, the 
act is not murder but manslaughter.^^s") But ,this was held to be too 
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wide, for, it ignores the condition that in such a struggle no one should 
take an undue advantage of the other So where the deceased who was 
Serang of a launch plying between two ports quarrelled with one Po 
Chon about steering it, some persons including the accused Po Kin 
interceded and separated them The deceased said that he would take 
the launch back and steered round Thereupon the accused remonstrat- 
ed with him and kicked the helmsman upon which the deceased struck 
the accused with his fist and the latter then stabbed him in the chest 
just below the collar bone from which Serang died It was held that 
the accused’s act was murder, for “ if two men are fighting and one 
of them is unarmed while the other uses a deadly weapon, the one 
who uses such a weapon must be held to take an undue advantage, and 
not to be entitled to the benefit of this exception But having regard 
to the want of premeditation the Court remitted the death penalty 
This view is scarcely reconcilable with that taken m Calcutta, where it 
has been held that a person snatching up a log of heavy wood in a 
sudden heat of passion and striking with it another with so much force 
and vindictiveness as to kill him almost on the spot is met by this 
exception In this case, too, the deceased was unarmed, and the accused 
party had, moreover, held his hands and feet while the deceased was 
being butchered 

3132 . But the facts of another case before cited are somewhat 
parallel to those of the Burmah case and yet it was held to be covered by 
this exception* There is a sudden quarrel at a caste-dinner about the 
readmission of one Nusuruddee, the deceased, and the accused took 
opposite views. They quarrelled and from words came to blows, in 
which the deceased struck the accused with a stick which caused hini 
to bleed from the forehead; the latter retaliated by seizing a sacrificial 
knife lying by and used it on the deceased causing his death He was 
held entitled to mitigation. In this case the accused and the deceased 
were probably not at the same disadvantage as in the Burmah case, and 
the provocation received was greater. At any rate this exception has no 
application where a person chases another for a long distance and then 
kills him ^4) Such was the case of the accused who was convicted 
culpable homicide on the following facts, following a petty quarrel 
the deceased came out and challenged the accused to fight He had a 
knife tucked into his loin cloth The two were fighting and according 
to the vSessions Judge the deceased used his knife and with it wounded 
the accused in three places on his arm, when the accused’s father 
Sanyasi intervened to separate them, whereupon the deceased stabbed 
him severely on the left side of his chest The accused then hit him 
with his knife which caused his death The Court held that though 
the accused had not made out a case of private defence his assauH'was 
clearly the result of grave and sudden provocation given by the deceased. 
He was therefore convicted of homicide and sentenced to imprisonment 
for five years 
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3133. In England it has been held that if in such a case after an 
interchange of blows on equal terms the prisoner snatches up a deadly 
weapon and kills the other parly with it, such killing would be only 
manslaughter. But if the prisonenhad from the beginning the intention 
to use it, or if he so showed by his conduct that he was fiom the 
beginning preparing himself to use it, it is murder. So Baily, J , told 
the jury in a case: “When persons fight on fair terms, and merely 
with fists, where life is not likely to be at hazard, and the blows passing 
between them are not likely to cause death, if death ensues, it is man- 
slaughter; and if persons meet originally on fair terms, and after an 
interval, blows having been given, a party draws in a heat of blood a 
deadly instrument, and inflicts a deadly injury, it is manslaughter only. 
But if a party enters into a contest dangerously armed, and fights under 
an unfair advantage, though mutual blows pass, it is not manslaughter 
but murder. If you are of opinion that the prisoner entered into the 
contest, being unduly armed with an instrument calculated to produce 
the effects charged in the indictment, and with the instrument ready in 
his hand, in order that he might resort to it with any of the alleged 
intents, 4 :hen he is guilty. For if death had ensued it would have been 
murder 

Taylor, a Scotch soldier, visited an ale-house of which the deceased 
was the owner. He had an altercation with some of the servants who 
had abused his nation. Taylor struck one of them with a thin rattan 
cane. The owner thereupon ejected Taylor by shoving him out of 
the house by the collar in which he was assisted by the servant whom 
Taylor had previously hit. Taylor got incensed and turning round drew 
his sword and gave the owner the mortal wound. It was adjudged 
manslaughter. ^7) The question of disadvantage is therefore a question 
of degree and the Court has to decide in each case whether the parties 
were o^i even ground at the time of the act complained of. If there 
was evidence of previous malice, or design his subsequent act may 
well be referred to it. If there was no premeditation it will then be 
considered whether what took place was usu?l and such as men in the 
situation of the accused would 


3134* Death by Consent.— The last exception to murder is causing 
Bxeeptiott B. death by consent This clause is a departure from 

the English rule under which homicide is neither 
justified nor extenuated by consent. ^ But the authors justified it in these 
wor^k: In the first place, the motives which prompt men to the com- 
mi^ion of this oflEence are generally far more respectable than those 
which proinpt men to the commission of murder Sometimes it is the 
cflfectxjf g, strong sense of religious duty, sometimes of a strong sense 
of honour, not unfrequently of humanity. The soldier who, at the 
entreaty of. a wounded comrade, puts that comrade out of pain, the 
friend who supplies laudanum to a persoiw suffering the torment of a 
Imgiering disease, the freed man who in ancient times held out the 
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sword that his master might fall on it, the high-born native of India 

who stabs the females of his family at their own entreaty in order 

to save them from the licentiousness ol a band of marauders, would 
except in Christian societies, scarcely be thought culpable, and even 
in Christian societies would not be regarded by the public, and ought 
not to be treated by the law, as assassins 

Again, this crime is by no means productive of so much evil to 
the community as murder One evil ingredient of the utmost impor- 
tance IS altogether wanting to the offence of voluntary culpable 

homicide by consent It does not pioduce general insecurity. It 

does not produce terror through society When we push murder with 
such signal severity, we have two ends in view, one end is, that people 
may not be murdered; another end, is, that people may not live in 
constant dread of being murdered The second end is perhaps the 
more important of the two, for if assassination were left unpunished, 
the murder of persons assassinated would probably bear a very small 
proportion to thie whole population; but the life of every human being 
would be passed in constant anxiety and alarm This property of the 
offence of murder is not found in the voluntary culpable homicide by 
consent. Every man who has not given his consent to be put to death 
is perfectly certain that this latter offence cannot at present be committed 
on him and that it never will be committed unless he shall first be con- 
vinced that it is his interest to consent to it We know that two or 
three midnight assassinations are sufficient to keep a city of millions of 
inhabitants m a state of consternation during several weeks, and to 
cause eveiy private family to lay in arms and watch men’s rattle. No 
number of suicides, or of homicides committed with the unextorted 
consent of the person killed could possibly produce such alarm among the 

survivors.’' ^ 5 ) 

3135, This exception has no reference to duelling, for in duelling 
the parties do not consent to take the risk of death which they wish 
to avoid if possible. Their primary object is to kill their adversary, 
and the only thing they consent to is to fight in accordance with the 
rules and practice of duelling This exception applies to cases where 
a man consents to submit to the doing of some particular act, either 
knowing that it will certainly cause death, or death will be likely to 
be the result; but it does not refer to the running of a risk of death 
from something which a man inttends to avtert if he possibly can do 
so, even by causing the death of the person from whom the danger 
is to be anticipated.^*®^ 

This view was dissented from by White and Field, JT., who held 
tte clause vride enough to embrace the case of duelling, ^**5 but on the 
whole question going up before the Full Bench, this view was all but 
overruled by the view there taken being in accordance with the 

earlier case. The view talcen bv the Full Bench is that such consent 
as is here contenaplated cannot be inferred ^^rom a mere agreement to 
figlit, together, but at the same time there may be cases where the 


pp. 145,. 146. (ii) Shamshere Khan^ ^ C 154; over- 

-.MO) rer Ainslee, J, in Rohimiiddinf 5 ruled in Nayamuddin^ 18 C 484 F. B. 

(i^) Na^ain^ddmj 18 C 484 R B. 



risk of death is expressly convenanted for, in which case it would b 
a question, whether the clause should not be held applicable But 
was a question which that Court was not called upon to decide, an 
did not decide At the same time it did decide that such consent car 
not be inferred from a general consent to suffer the consequences of 
free fight. Indjsed, the case before them was of such a kmd There, tw 
factions had pre-arranged and fought a pitched battle, and it was hel 
that each faction was riotous and all members guilty of the offenc 
committed by one of them in prosecution of the common object of th 
assembly, and that consent to have a free fight did not extenuate thei 
crime under this section 


3136 . As is explained by the authors, the clause was real! 
intended to cases tn which the deceased courts death at the hand 
of the accused or where death is the direct result of the consentien 
act in which the deceased kne*w of tlie risk of death and consente 
to it Such, for instance, would be the case of a person consentinj 
to undergo dangerous operations, such as emasculation at the hand 
of the accused, himself an eunuch, and who thereupon performed i 
by cutting off his private parts with a knife, and which cause< 
his death, or where a person immolates another as in the case o 
2 L or the car of Juggernath, or where two lovers agree t< 

die together in each other's embrace. The accused and the decease 
in a case, who were a married couple, had so resolved to die out o 
grief for the loss of their only child, a boy 5 years old. The wif 
requested her husband, the accused, to kill her first and then kill him 
self. He thereupon killed her by striking her three blows with an adze 
But after killing her he did not proceed to kill himself, but called ii 
his brother who seized his adze from him, and the accused reported thi 
facts to the police It was held that his offence fell under this ex 
ception <*s) in another case the accused confessed that he had killei 
his stepfather, an invalid old man, who consented to his being killet 
to enable the accused to implicate three of his deadliest enemies o 
murder. ^ His ‘case was held to fall under this exception 


3137 * Tn such cases it is necessary to prove that the deceasec 
consented to the ri§k of death and that it was a free consent and no 
a consent obtained or given under a misconception of facts. Th< 
r ^ snake-charmer and he persuaded his audience to believt 
tnat If mey got themselves bitten by the poisonous snake which h< 
was exhibiting, he possessed the antidote to cure them. The deceasec 
believed m his assurance and submitted himself to be bitten and died 
It was held that the case of the accused did not fall under this ex 
^jptaon, b^use the consent givQi by the deceased was founded on ^ 
mascoE^on of facts, which die accused knew(^7) (| gsp) . other 
mse,, evt^ence of consent which wo^ld be sufficient in a civi 
transaction, must be equally sufficient for tnitigation of an offence. 
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30L If a person bv doing anything which he intends 
I. • t;i 1 . knows to be likely to cause death, com- 
causing*dLth*IS**p^^^^^ culpable homicide by causing the death 

other than person of any person, whose death he neither in- 
Snded/^^ tends nor knows himself to be likely to 

cause, the culpable homicide committed by 
the offender is of the description of which it would have been 
if he had caused the death of the person whose death he in- 
tended or knew himself to be likely to cause. 

I ‘ ' I Synopsis. 

(1) Analogous Law (3138'3139) (4) Liability for Homicide by 

(2) Principle (3140-3144) Mistake (3146-3v48). 

(3) Meaning of Words (3145) 

3138. Analogous Law. — ^This section is in accordance with 
English Law, and, of course, commendable to common sense and rea- 
son The murderer cannot be heard to plead a mistake of fact in 
that it was the murder of a wrong person by mistake.^^^^ 

3139. In English Law, where malice aforethought is essential jto 
constitute murder, there is said to be a transfer of malice in such a 
case Coke calls it coupling the event with the intention, and the end with 
the cause But the true reason appears to be that where an act is 
in itself criminal the doing of the act is an offence irrespective of the 
individuality of the person harmed As Lord Coleridge, C. J., said: 

It is common knowledge that a man who has an unlawful and mali- 
cious intent against another and, in attempting to carry it out, injures 
a third person, is guilty of what the law deems malice against the person 
injured, because the offender is doing an unlawful act, and has that 
which the Judges call general malice, and that is enough.^*®) This is 
only true of what are called mala in se and not of those delicts called mala 
qua prohibita, that is to say, of statutory offences as distinct from general 
crimes In the case supposed, the offender did an act “ which he 
intends or knows to be likely to cause death, he is therefore guilty 
of culpable homicide, and the fact that he had mistaken the person 
he had intended to kill would not affect his liability, for his criminality 
depends upon his intention, act and the effect of his act, and not 
upon the identity of his victim. 

3140. Principle. — The case here presented is an illustration of the 
rule that whei^e a person does an act which is intrinsically wrong, he 
is responsible for the natural and probable consequence, though he 
may not have intended it. Such was the case of the unnatural son^ 
who exposed his sick father to the aik against his will, by reason 
v^hereof he died,.^^^) and of the harlot, who laid her child under leaves 
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in an orchard, where a kite struck it and^ killed it ^^3) So too, if a 
man hath a beast that is used to do mischief; and he knowing it, 
suffers it to go abroad, and it kills a man; even this is manslaughter 
in the owner; but if he had purposely turned it loose, though merely 
to frighten people, and make what is called sport, it is as much murder, 
as if he had incited a bear or a dog to worry them So far, the 
rule is in both countries the same. 


3141. But in such cases the criminality of the act is judged by the 
effect produced irrespective of the intention. But it is also possible 
to view such criminality in the light of intention The first view 
would lead to the following consequence '"If one intends to do 
another felony and undesignedly kills a man, it is murder Thus 
if one shoots at A and misses him but kills B, this is murder; because 
of the previous felonious intent, which the law transfers from one to 
the other But in such a case suppose A was an outlaw or an 
escaped convict and was shot at to capture him, would killing B be 
also murder^ According to the English view pnnia facie it would be 
murder, because all killing is murder. But such a rule obviously re- 
quires qualification, and this has been introduced in the section taking the 
illustration given by Blackstone: 'Tf one gives a woman with a child 
a medicine to produce abortion, and it operates so violently as to kill the 
woman, this is murder in person who gave if —the authors remark: 
“ Under the provisions of our Code this case would be very differently dealt 
with according to circumstances If A kills Z by administering 
abortives to her with thle knowledge that those abortives are likely to 
cause her death, he is guilty of voluntary culpable homicide which will 
be voluntary culpable homicide by consent, if Z agreed to run the risk, 
and murder, if Z did not so agree If A causes miscarriage to Z not. 
intending to cause Z’s death nor thinking it likely that he shall cause 
Z's death, but so rashly or negligently as to cause her death, A is 
guilty of culpable homicide not voluntary, and will be liable to the 
punishment provided for the causing of miscarriage, increased by im- 
prisonment for a term not exceeding two years. Lastly, if A took 
such precautions that there was no reasonable probability that Z's death 
would be caused, and if the medieme were rendered deadly by some 
accident which no human sagacity could have foreseen, or by some 
peculiarity in Z’s constitution, such as there was no ground whatever 
to apprehend, A will be liable to no punishment whatever on account of 
her death, but will, of course, be liable to the punishment provided 
for causing miscarriage 


3142 The authors then go on to support their views, 'adding: 

It will be admitted that when an act is in itself innocent, to punish the 
person who does it because bad consequences, which no human wisdom 
Could have foreseen, have followed from it would be in the highest 
degree barbarous and absurd. A pilot is navigating the Hooghly, with 
utmost care and skill: he directs the vessel against a sand bank 
which has been recently formed, and of which the existence was alto- 
gether unknown till the disaster. ^ Several of his passengers are con- 
sequently drowned- To hang the pilot as a murderer on account of this 
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misfortune would be universally allowed to be an act of atrocious in 
justice But if the voyage of the pilot be itself a high offence, ought 
that circumstance alone turn his misfortune into a murder^ Suppose 
that he is engaged in conveying an offender beyond the reach of justice; 
that he has kidnapped some nathes, and is carrying them to a ship 
which IS to convey them to some foreign slave- colony ; that he is 
violating the laws of quarantine at a time when it is of the highest 
importance that those laws should be strictly observed; that he is 
carrying supplies, deserters and intelligence to the enemies of the state. 
The offence of such a pilot ought, undoubtedly, to be severely punished. 
But to pronounce him guilty o-*^ one offence, because a misfortune 
befell him while he was committing another offence — to pronounce 
him the murderer of people whose lives he never meant to endanger, whom 
he was doing his best to carry safe to their destination, and whose 
death has been purely accidental, — ^is surely to confound all the. 
boundaries of crime. 

'‘Again, A heaps fuel on a fire, not in an impruaent manner, but 
in such a manner that the chance of harm is not worth considering. 
Unhappily the flame bursts o-ut more violently than there was reason 
to expect. At the same moment a sudden puff of wind blows Z^s light 
dress towards the hearth. The dress catches fire, and Z is burned to 
death. To punish A as a murderer on account of such an unhappy 
event would be senseless cruelty. But suppose that the fuel which 
caused the flame to burst forth was a will, which A was fraudulently 
destroying * ought this circumstance to make the murderer of Z ^ We 
think not For the fraudulent destroying of will, we have provided, 
in other parts of the Code, punishment which we think sufficient If 
not sufficient, they ought to be made so. But we cannot admit that 
Z's death has, in the smallest degree, aggravated Vs offence, or ought 
to be considered in apportioning A's punishment.^^^3) 

3143 . These remarks would seem to suggest some radical line of 
differentiation in the classification of crime in the two countries But 
as a matter of fact, as has been elsewhere observed (§ 3024), the real 
difference between the standpoints is only a matter of procedure. The 
English Law views such crimes objectively and presumes all killing 
to be murder; the Indian Code views them subjectively and so makes 
the prosecution do what would be proved by the accused under the 
English system The net result m each case is approximately the 
same, ^ 4 ) 


3144 . Now applying these principles to this section, it will be 
observed that die case here supposed is of a person whose act would, 
having regard to the definition of the term- as given in section 299, 
amount to culpable homicide ^ The section, in short, declares that the 
liability,' mitigatioti or justification in such a case would be the same 
as if the person killed had been the one whom he intended to kill. This 
is the mheritable consequence of a crime, the quality of which varies 
according tq the criminars intention. 
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3145. Meaning of Words.—'' By doing any thing " : This would in* 
dude both an act as well as an omission (§ 3024).^ "Which he intends 
or knows to be likely to cause death” which would include (i) the inten- 
tion of causing death, («) the intention of causing such bodily injury as 
is likely to cause death, (Hi) the knowledge that he is likely by such 
act to cause death. " Culpable homicide is of the description” that is, it 
varies in the same degree in point of its heinousness 

3146. Liability for Homicide by Mistake.— A person killing a 
wrong person by mistake is, as regards his criminality, in the same 
position as if he had killed the ])erson he intended to kill. ^ His offence 
would then be judged on that assumption. So that if A intending to 
murder B, strikes at and misses him but kills C, it will be murder in 
A, though he may never have intended to kill C, who may be his 
friend So if A and B fight a duel and C intervene, and A should 
kill him, the result would be Ihe same as if A had deliberately killed 
him.^^^ And so it has been held that where A had intended to kill 
D, the master of B, and assaulted him, and upon which B the servant 
coming to tiie aid of his master A, killed B, it was murder in A, as 
mudi as if he had killed the master.^^^ So where A gave a poisoned 
apple to his wife intending to poison her, and the wife, ignorant of 
the matter, gave it to a child who took it and died ; it was held to be 
murder in A, though he, being present at the time, endeavoured to 
dissuade his wife from giving the apple to the child And the same 
principle was held to apply where A, mpeed poison in an electuary, 
sent by an apothecary to her husband, with intent to poison him, whidi 
did not kill him, but afterwards killed the apothecary, who, to vindicate 
his reputation, tasted it himself, having first stirred it about. In this 
case it will be observed, the apothecary was unaware of the poison which 
A had put into the electuary, and it was the cause of the death. 


As the Judges said : " If a person prepares poison with intent to kill 
any reasonable creature, such person is guilty of the murder of whatever 
r^sonable creature is killed thereby. So if A poison wine intending to 
kill B, and C drinks thereof and dies, A, is guilty of the murder of C, 
and it makes no difference that the wine, unless stirred up, would not have 
Hlled C, and that C, thinking there *was sugar in it stirred it up.^*°) A 
mtending to poison B gave him poisoned sweetmeat to eat. B ate a. little 
and threw the rest away. C picked it up, ate it ^d died. A was held 
guilty of the murder of The accused scolded her son, who was 

impertinent to her, which hicensed her so, that she took up a poker intend- 
ing to frighten him, and the son ran towards the door when she threw 
H at him, but it struck the deceased, who happened to be coming in at the 
momem, k il l ing Wm She was indicted for manslaughter, and Park, J.^ told 
the jury,: ‘^ No dbubt this poor woman had no more intention of injuring 
this pailiddkr dfiM ^an I have, but that makes no difference in law. It 
a blofW is aimed at an individual unlawfully, and tihis was undoubtedly 
uitovfhl, as ah improper mode of correction — ^and strikes another and 
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kills him, it is manslaughter, and there is no doubt, if the child at whom 
the blow was aimed had been struck, and died, it would have been man- 
slaughter, and so it is under the present circumstances (§§ 667-681), 

3147 . The prisoner, a soldier, and one Chappie quarrelled in a public 
house kept by one Ellen Rolston. He took out his belt and aimed a blow 
at Chappie and struck him lightly, but it bounded off and accidentally 
struck Rolston, who was then standing, talking to Chappie, iti the face, 
aitting her face open and wounding her severely. It was held that the 
prisoner was doing an unlawful act in assaulting Chappie, and that he 
was, therefore, liable for the hurt caused to Rolston in the same way as 
if the blow had been deliberately aimed at her.(^3) 

3148 . Several cases illustrative of the same principle have been 
decided in this country. In one case decided before the Code on the 
English rule here enacted, the accused who was carrying on an adulterous 
mtiigue with the wife of one A mtending to kill him waylaid him in the 
dusk, and struck a man as he was commg along the road, mistaking him 
for A He was condemned for murder. The accused aimed a‘ blow 
with a highly lethal weapon like a sharp dao, intending to hit A, but which 
fell and killed her child, it was held to be murder of the child.^^^) In 
another case, the accused prepared poisoned sweets with the intention of 
giving them to her husband, who ate some of them himself in the company 
of others one of whom died in consequence The accused was convict- 
ed of murder.^'*^) 

[For a further commentary on the general aspects of the questions 
here involved* reference should be made to the commentary under section 
76, §§ S70-S98.] 


302. Whoever commits murder shall be punished with 
Pmiisimieiit f»f death, or transportation for life, and shall 

also be liable to fine. ““ 
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(3175). 

(12) Strangulation (3176). 
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(18) Plea of Guilty (3182-3185) 
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(20) Circumstantial Evidence (22) Other casei- for Mittgaiion 

(3188-3191) (3200-3201) 

(21) MiUgation of Sentence (23) Killing a W%tch (3202). 

(3192-3199) 

3149. Analogous Law.— This section only prescribes a sentence 
for the offence of murder. It takes for granted knowledge of the charac- 
teristics of that offence as defined m sections 299 and 300, to which 
reference must be made for meaning of the term. The sentence here 
provided may be supplemented by an order foi forfeiture of property of 
the offender under section 62 

3190. The sentence here pi escribed is either the sentence of death 
or of transportation for life, at the discretion of the Court — that discretion 
being unhampered by any artificial rules of law It was contended that 
such discretion was liable to abuse, but the Commissioners referred to the 
preexisting law which allowed the alternative sentence under “ alleviating 
circumstances,” and which they said was a discretion “ sufficiently arbi- 
trary:”^^®^ Consequently, though the Code advisedly refiained from stating 
grounds for passing the alternate sentence, they are nevertheless required 
to be stated by a provision of the Code of Criminal Procedure.^*^) 
There are a number of considerations which may justify the mitigation. 
The principal ones will be presently considered. 

3151. Procedure and Practice.— This offence is, as was to be expect- 
ed, cognizable and warrant should ordinarily issue in the first instance 
It is neither bailable nor compoundable, and is exclusively triable by the 
Court of Session. 

3152. A number of points material to the trial of a case under this 
section arise Some of them are matters of procedure, others are those 
of practice Such questions, for instance, as the production of the corpus 
delicti, the conduct of post-mortem examination, the examination of medi- 
cal witness, the value of confessions are far too important to be referred 
to here At the same time they cannot be ignored They will therefore 
be discussed in the sequel. 

It is the practice of the Court to see that the accused is not unde- 
fended at his triab^9) ^ where a complaint is laid against a person of the 
offence of such gravity as murder, it is not open to the Magistrate to dis- 
miss it summanly without examination of the complainant and his wit- 
nesses, It may be^ that the complaint seems false, but it is no reason 
for its summary rejection. 

The sentence of fine cannot^^^ be superadded to the sentence of 
death passed under this settion.<*^) Nor is there any alternative of the 
two sentences of death and ttansportation for this offence though in 
a proper' Case caaiing for clemency the Court is entitled to add its recom-’ 
mefidation for the reduction of sentence for the local Government to con- 


(17) Mad. Reg, VIII of 1802, a 15. 
First Rep.. 303. 

^19,5 Mokar di, 19 C W N. 556, 29 I, 
(20) kdhntmjf 23 C W. Jt. 392, 


49 I. C 495 

(21) Chuha, (1913) p. R No 18, 20 
I- C. 1002 

(^) Dmmammy, 9 M. L T. 510, 9 I- 
Q 80JJ* 
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sider. Such a case arose where the accused expecting the paramour of his 
wife lay in wait for him, whom he surprised in the act, killing him on 
ihe spot with a single blow of a pole on his head ^^3) 

3153. Proof. — ^In a case of murder, the Court has to be satisfied 
not merely of the probability, but of a reasonable certainty of the guilt of 
ihe accused. It is, of course, necessary, that except m cases covered by 
sections 34 or 149, the complicity of the accused in the offence must be 
deafly established Where it is shown that one of two persons must 
have murdered a deceased person, but it is not clear which, both must 
be acquitted, unless there is evidence of concert between them.^*^ 
Where two persons are rightly charged of murder, but there is no evidence 
as to who struck the fatal blow, the Court would sentence both to trans- 
portation The points requiring proof are : — 

(1) Death of a human being 

(2) That it was caused by the accused 

(3) That the act, by which the accused caused it, was done— 

{a) with the intention of causing death, <3) oi 

{h) with the intention of causing such bodily injury as the 
accused knew to be likely to cause the death of the per- 
son to whom the harm was caused; or 

(c) with the intention of causmg bodily mjury to the person, 

and the injury intended to be inflicted was sufficient in 
the ordinary course of nature to cause death; or 

(d) with the knowledge that the act was so imminently 

dangerous that it must in all probability cause death, and 
commits such act without any excuse for mcurring the 
risk of causing death or such injury as aforesaid 

3154. This will prima faae estabfish a case of murder. The accused 
may then prove facts mitigating his offence ^4) These form the five excep- 
tions to section 300, any one of which would be sufficient to reduce the 
crime to culpable homicide But m this case, it is the duty of the Judge 
to find under which of the exceptions the case of the accused falls. 
Bm it does not follow that the offence is necessarily murder because it 
does not fall into any of the exceptions to section 300. It may be otherwise 
a case of culpable homicide being one not covered by the exceptions, nor 
falling within the definition of the offence of murder. In such a case it 
is for the Judge to decide whether the offence is culpable homicidei or less ; 
and in case of doubt, the proper procedure is to convict the accused foi 
the lesser crime/^) 

(23) Goshaifij 18 A. L J. 851, 57 1 . C 288. 

175. (3) The charge to the jury Is defective 

(24) Anandi, 32 I. C. (A.) 838 in law where it does not sufficiently ask 

(25) Torap AH, 32 C. 638, Musammal the jury to consider the intention of the 
(1909) P. W. R. 8, 3 I. C. 622; Bhagwana accused— Nyun, 8 L. B. R. 125, 33 L 
17 A L J 1095, Mmng Gyi, i R 390, C 634 

(1923) A. I. R (R ) 268 (4) S 105, Indian Evidence Act (I of 

(1) Bhagwana 17 A. L. J. 1095; Bhag 1872), Sheikh Choollye, 4 W R. 35; 
Singh, 69 1 . C. 449; Subappa 15 Bom. L. Asiruddin Ahmed, 8 C. W, N. 714. 

R. 303, 12 I C 331 ; Rasul Khan, 13 A (5) Kahka Misset, 1 Agra 3. 

L J 470, 29 r C. 91. (6) Nga Po Aung, (i^) S. J. L B. 

(2) Butari, 9 M, L. T. 103,, 9 I. C 459- 
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3155. Charge. — It is the duty of the committing Magistrate to see 
that the charge is properly framed under appropriate sections; and it 
IS for him to see that there are sufficient materials on record to send 
the accused up for trial to the Court of Sessions. Some Magistrates 
appear to think that it is not for them to judge of the credibility of wit- 
nesses or sufficiency of evidence justifying a committal to the ^ highei 
Court But this is the very purpose of a preliminary inquiry held in such 
cases It is to see that false and frivolous cases do not occupy the time 
of the superior Courts It is the duty of the Magistrate to examine the 
evidence carefully and to judge of its intrinsic value and worth, and if 
they find it incredible or insufficient to warrant a conviction, they should 
feel no hesitation in dischargmg the accused. At the same time if thej 
feel some hesitancy in the matter, — ^if the evidence is equivocal or such 
as is not on the face of it insufficient or incredible, it is then their dut} 
to commit the case to the higher Court In short, in committing the cast 
for trial, the Magistrate has to see whether having regard to the evidence 
adduced before it, he feels justified in charging the accused, whicl 
depends upon whether the offence has been prirm facie proved. For thi 
purpose the Magistrate may examine any or all the defence witnesses 
even after the charge, and he may cancel the charge and discharge th( 
accused, if he comes to the conclusion that there are not sufficient ground: 
for committmg the accused. (9) Such cancellation must, however, be b] 
an order stating that the charge framed has been cancelled with thi 
reasons therefor and that the accused has been discharged 


3156. The duty of the Magistrate in examining the facts proved 
in an inquiry held by him, is not to see whether the offence is proved bu 
only to see if there are sufficient grounds for commitment. He ha 
necessarily not before him all the pros and cons of the case, and he cannot 
therefore, pronounce a definite judgment in the case. He cannot, there 
fore, acquit the accused, but the onlv order he is competent to pass is t 
discharge him. Sometimes, however, wffien the determination of^ a: 
offence depends upon the question of law, it is the duty of the Magistrat 
not to prejudge the case, but to commit tlie case to the Court of Sessior 
Such, for instance, would be the case where death appears to have re 
suited from injuries when voluntarily inflicted by the party accused, i 
which case the offence ma;y as much be murder, homicide’ or hurt, I 
the Magistrates are quite dear that the offence disclosed is not murde 
or culpable homicide, they are, of course, at liberty to try the cas 
themselves, but on this question they must use their discretion wiselj 
and they ought to be very careful not to take upon themselves t 
absolve the accused from the greater charge by convicting him of 
minor offence, such as hurt or grievous hurt.^°^ A person charged wit 
murder under this section may be convicted under s. 304-A.<”) 

3157* The charge should run thus •— 

**I {name and office of the l^agistrate, etc.) hereby charge you {nam 
of the accused) as follows:— 


S. 2m Cr. P. C. ' 

8) S. am Cr. P. C 
b) S, 215 Cr. F.C 


(lo) C. ,H. P R. & 0 , Rule 37, c 
p. 12; Weiir (3rd Ed), 157; C. P. J. C 
Mo. 8. 

, <ii) WMer^ 26 Rom L. R. 610. 
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“ That on or about the day of at ^you committed murder 

by intentionally {or knowingly) causing the death (name the deceased) 
and thereby committed an offence punishable under section 302 of the 
Indian Penal Code, and within the cognizance of the Court of Session 
{or High Court) 

'‘And I hereby direct that you be tried by the said Court on the 
said charge 

3158. Proof of Murder* — This section takes for granted a know* 
ledge of the definition of murder. This knowledge depends upon the 
combined effect of sections 299 and 300. Assuming that knowledge, the 
question next arising is, what is necessary to prove it. Ordinarily, a 
fact is said to be proved when, after considering the matters before it, 
the Court either believes it to exist,'*or considers its existence so pro* 
bable that a purdent man ought under the circumstances of the parti* 
cular case, to act upon the supposition that it exists Oa) But this is 
a general definition, and it is enacted in a Act applicable alike to civil 
as well as criminal proceedings But it is evident that having regard 
to the gravity of issue in the two cases the criteiion for determining 
civil liability cannot be the same as for determining criminal responsi- 
bility In the one case the Court decides upon the balance of proba- 
bilities and the preponderance of evidence; but in the latter (owing to 
the serious consequences of an erroneous condemnation both to the 
accused and to society), the persuasion of guilt must amount so much 
to a moral certainty as convinces the minds of the tribunal as reason- 
able men, beyond all reasonable doubt '<*3^ 

3159. This is the utmost law can require, having regard both to 

the interest of the accused as well as of society, for the physical possi- 
bility of the innocence of an accused person can never be excluded But 
the Courts, if possible, require even a higher degree of proof in a case 
wl^ere a man is tried for his life, for in such cases the Court e.specially 
puts in force the hackneyed but none the less a salutary and sound 
maxim of law that it is better that ten guilty men should escape 
than that one innocent person should be punished.^^+^ So Cockbum, 
GJ., told the jury : “ It is the business of the prosecution to bring 

home guilt of the accused to the satisfaction of the minds of the jury, 
but iht doubt to the benefit of which the accused is entitled must be 
such as rational, thinking, sensible men may fairly and reasonably enter- 
tain ; not the doubts of a vacillating mind that has not the moral cour- 
rage to decide, but shelters in itself a vain and idle scepticism. There 
must be doubts which men may honestly and conscientiously enter- 
tain.”<^s^ So Sir Elijah Impey told the jury in Nunkumar's case : “ You 
will consider on which side the weight of evidence lies, always re- 
membering that in criminal, and more especially in capital cases, you 
must not weigh the evidence in golden scales; there ought to be a great 
difference of weight in the opposite scale before you find the prisoner 
guilty. In cases of property, the stake on each side is equal and the 


(12) "Proved,” s. 3, Indian Evidence 
Act (I of 1872). 

(13) - Parke. B, m Sierne (1843! 
cited in Best Ed., p. 76; Amndi, (1916) 
32 I* C. (A*) 838* 


(14) Per Holroyd, J, in Sarap Hoh- 
son^s case, I Lewin C C. 261; Cor- 
nwallis, 7 St Tr 149; 26 St Tr, 218; 
Mary Blandy, 18 St. Tr 1186 
(is) Castro, 2 Cockbnrn 816, 
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least preponderance of evidence ought to turn the scale ; but in a capital 
case, as there can be nothing of equal value^ to life, you should be 
thoroughly convinced that there does not remain a possibility of inno- 
cence before you give a verdict against the prisoner 

3160. So far then as regards the offence of muidei, the proof re- 
quired being of the highest degree. But there are no technical rules 
of proof in this as in other cases They are all left to the good sense 
and judgment of the Court. It will oe the purpose of this commentary 
to present only a brief synopsis of the points necessary to establish this 
offence. 


3161. In the first place, in all criminal trials the burden of proving 
all the facts ^necessary to bring the offence home 
accused is on tie prosecution. It is, there- 
for, their duty to piove them But they are not 
bound to prove only facts adverse to the accused. For a public prose- 
cution is not a trial of strength between the Crown and the accused. 
It is the duty of those appearing for the former to present an unbiased 
view of the case. They are as much bound to prove facts against the 
accused as^ those in his favour. As Nelson, J., observed in a case : ‘‘ The 
only legitimate object of a prosecution is to secure, not a conviction, 
but that justice.be done The prosecutor is not therefore free to choose 
how nauch evidence he will bring before the Court. He is bound to 
produce all the evidence in his favour, directly bearing upon the charge. 
It is prmia facie his duty, accordingly, to call those witnesses who prove 
their connection with the transactions in question, and also must be 
able to give important information. The only thing that can relieve 
the prosecutor from calling such witnesses is the leasonable belief that, 
if called,^ they would not speak the truth. If such witnesses are not 
called, without sufficient reason being shown (and the mere facts of their 
being^ summoned for the evidence seems to us by no means necessarily 
a sufficient reason), the Court may properly draw an inference advefse 
to the prosecution “ There is no corresponding inference against the ac- 
cused. He is merely on the defensive, and owes no duty to any one 
but himself. He is at liberty, as to the whole or any part of the case 
against him, to rely on the witnesses of the case for the prosecution, 
Or to call witnesses, or to meet the charge in any other way he chooses : 
and no inference unfavouraole to him can properly be drawn because he 
takes one course rather than another.’^<^7) On the other hand, it is 
not for the prosecution to eke out their case by a statement made by 
the acc^ed. Properly speakmg, his duty, when examined under s. 342 
of the Procedure Code, is to explain any circumstance appearing in 
the evid^ce against him, and not to fill up a gap in the prosecution 
evidence, * It is an abuse of that section to require him to incrimi- 
nate himself when there is no independant evidence on the point. 

constitute this offence must, therefore, be all 
clearly established by the prosecution. It, is not sufficient to prove that 


^ Stephen’s Stocy of Nuneupiar, I, 
(17) Dkmm B d isn, 


m 14 A. Siii (523); Hmy 

Cham Ch$tckerbutt^, Xo C, 140 (149,). 
,<i8|) BasoMta Kumar Ghattakj a6 C. 49. 
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the deceased died at the hands ot the accused, but it is further neces- 
sary to prove that the latter had caused his death under circumstances 
amounting to murder. Of these the most essential points required to 
be proved are his intention and knowledge But intention being an in^ 
ward determination of the mind can only be proved by its external 
manifestation, as disclosed in the speech, act and conduct of the actor, 
and tliese are therefore, the essential media for determining his intention 
and knowledge upon which his criminality and its nature and degree 
depend Of course every intention to kill is prompted by a motive, 
which IS even a more hidden spring of human action. It is not legally 
necessary to prove it; but whenever it can be proved it greatly adds to 
the strength of the prosecution.^*9\ 

3163. Now, so far as speech is concerned, all statements prior or 
subsequent to the act made by the accused are relevant for the purpose 
of shedding a light upon his intention. Such statements must, how- 
ever, have a bearing on his act.<*o^ Such statements may be relevant 
both against himself as well as against those who are being jointly 
tried with him for the same offence. Not only the statement of the 
accused but a statement of the deceased as to the cause of his death, 
such for example, as his dying declaration is admissable in evidence 
against the accused.^^^^ So on a question arising whether A was mur- 
dered by B, the statement made by A as to the cause of his death, or of 
a transaction, such as rape, in the course of which she received injuries 
to which she succumbed are both relevant. <-^3^ 

3164. Statements of the accused made after the fact as to his 
complicity in the crime are called confessions, and .they may be proved if 
made to a person other than a police-officer. A confessional statement 
made to a police-officer or while in his custody is not admissible in evi- 
dence against the accused, the reason being that if such statements 
are permitted, they would be the sheet anchor of a forlorn hope, and 
thus lead to the abuse of justice.^-^'^^ If, however, such confession is 
corroborated by the discovery of any fact, in consequence thereof, that 
portion of the confession may be proved.^^^) A confession made by 
the accused may be recorded by a Magistrate/*! and if it is duly record- 
ed, it then becomes admissible in evidence against the confessor, and he 
may be convicted thereon,^^! though the tendency of the Courts is not 
to convict thereon if it is subsequently retracted and remains uncorro- 
borated, but there is nothing illegal in convicting thereupon if it is 
believed (s) The question of confession has assumed such an intricacy and 
importance in the law of criminal evidence, that the Courts would rather 
do without it if they could. But there is no reason why if properly made 


(ip) Ta/oo, (1916) P. W R 122, 34 1 . 
C ggg 

(20) S. 6, ill. (a), and s 8, ill. (a), 
Indiati Evidence Act (I of 1872). 

(21) Indian Evidence Act (I of 1872), 
s. 30, ill (a). 

(22) Ib, s 32 

(23) Ih, ill (a). 

(24) Indian Evidence Act (I of 1872), 
s. 30 ,, ill, (a), ss 25, 26. 162, Cr. P C 

in Upper Burma a police officer, being 


also a Magistrate, 4nay prove confessions 
[Upper Burma Laws Act, (XX of 1886), 
s 7 (i)]. 

(25) lb B 27 

(1) S. 164 Cr P C. 

(2) Gharya, ip B 728; Bhulim Ruj- 
wun, 12 W. R 49; Balya Dagdu, (1898) 
B U C 952 

(3) Bhultun Rujwm, 12 W. R 49; 
Raman, 21 M. 83 
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least preponderance of evidence ought to turn the scale ; but in a capital 
case, as there can be nothing of equal value to life, you should be 
thoroughly convinced that there does not remain a possibility of inno- 
cence before you give a verdict against the prisoner 

3160 . So far then as regards the ofience of muidei, the proof re- 
quired being of the highest degree. But there are no technical rules 
of proof in this as in other cases They are all left to the good sense 
and judgment of the Court. It will oe the purpose of this commentaiy 
to present only a brief synopsis of the points necessary to establish thts 
offence. 

3161 . In the first place, in all criminal trials the burden of proving 

all the facts ^necessary to bring the offence home 
** accused is on the prosecution It is, Ihere- 

^ * for, their duty to prove them. But they are not 

bound to prove only facts adverse to the accused. For a public prose- 
cution is not a trial of strength between the Crown and the accused 
It is the duty of those appearing for the former to present an unbiased 
view of the case. They are as much bound to prove facts against the 
accused as those in his favour. As Nelson, J , observed in a case . “ The 
only legitimate object of a prosecution is to secure, not a conviction, 
but that justice be done. The prosecutor is not therefore free to choose 
how much evidence he will bring before the Court He is bound to 
produce all the evidence m his favour, directly bearing upon the charge. 
It is prima facie his duty, accordingly, to call those witnesses who prove 
their connection with the transactions in question, and also must be 
able to give important information. The only thing that can relieve 
the prosecutor from calling such witnesses is the leasonable belief that, 
if called, they would not speak the truth If such witnesses are not 
called, without sufficient reason being shown (and the mere facts of their 
being summoned for the evidence seems to us by no means necessarily 
a sufficient reason), the Court may properly draw an inference adverse 
to the prosecution. “ There is no corresponding inference against the ac- 
cused. He IS merely on the defensive, and owes no duty to any one 
but himself. He is at liberty, as to the whole or any part of the case 
against him, to rely on the witnesses of the case for the prosecution, 
or to call witnesses, or to meet the charge m any other way he chooses : 
and no inference unfavourable to him can properly be drawn because he 
takes one course rather than another.”<^7) On the other hand, it is 
not for the prosecution to eke out their case by a statement made by 
the acci^ed. Properly speaking, his duty, when examined under s. 342 
of the Procedure Code, is to explain any circumstance appearing in 
the evidence against him, and not to fill up a gap in the prosecution 
evidence. ^ It is an abuse of that section to require him to incrimi- 
nate himself when there is no independant evidence on the point. 

3162 . The points that constitute this offence must, therefore, be all 
clearly established by the prosecution. It is not sufficient to prove that 


(16) Stephen's Story of Nuncumar, I, 

p. i68. 

( 17 ) Dhunno Ka$i, 8 C. 121, followed 
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the deceased died at the hands ot the accused, but it is further neces- 
sary to prove that the lattei had caused liis death under circumstances 
amounting to murder. Of these the most essential points required to 
be proved are his intention and knowledge. But intention being an m 
ward determination of the mind can only be proved by its external 
manifestation, as disclosed in the speech, act and conduct of the actor, 
and these are therefore, the essential media for detenninmg his intention 
and knowledge upon which his criminality and its nature and degree 
depend Of course every intention to kill is prompted by a motive, 
which is even a more hidden spring of human action ^ It is not legally 
necessary to prove it; but whenever it can be proved it greatly adds to 
the strength of the prosecution 

3163. Now, so far as speech is concerned, all statements pnor or 
subsequent to the act made by the accused are relevant for the purpose 
of shedding a light upon his intention. Such statements must, how- 
ever, have a bearing on his act.f“> Such statements may be relevant 
both against himself as well as against those who are being jointly 
tried with him for the same offence Not only the statement of the 
accused but a statement of the deceased as to the cause of his death, 
such for example, as his dying declaration is admissable in evidence 
against the accused So on a question arising whether A was mur- 
dered by B, the statement made by A. as to the cause of his death, or of 
a transaction, such as rape, in the course of which she received injuries 
to which she succumbed are both relevant 

3164. Statements of the accused made after the fact as to his 
complicity in the crime are called confessions, and .they may be proved if 
made to a person other than a police-officer. A confessional statement 
made to a police-officer or while in his custody is not admissible in evi- 
dence against the accused, the reason being that if such statements 
are permitted, they would be the sheet anchor oi a forlorn hope, and 
thus lead to the abuse of justice. If, however, such confession is 
corroborated by the discovery of any fact, in consequence thereof, that 
portion of the confession may be proved <■* 5 ^ A confession made by 
the accused may be recorded by a Magistrate, and if it is duly record- 
ed, it then becomes admissible m evidence against the confessor, and he 
may be convicted thereon, f*) though the tendency of the Courts is not 
to convict thereon if it is subsequently retracted and remains uncorro- 
borated, but there is nothing illegal in convicting thereupon if it is 
believed ^ 3 ^ The question of confession has assumed such an intricacy and 
importance in the law of criminal evidence, that the Courts would rather 
do without it if they could. But there is no reason why if properly made 
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Raman, 21 M. 83. 
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and duly recorded it should not be a valuable piece of evidence in the 
case. 

3165, Next to speech, the evidence of the act of the accused is 
admissible and material. Such evidence may consist of eye-witnesses 
or of persons falling into the category of approvers. In the latter case, 
the evidence, tbough admissible, is not by itself regarded as conclu- 
sive, it being the practice of the Courts not to rely upon it without 
corroboration on material particulars.^^) 

Where the admissibility of any evidence is in question, it is the 
duty of the Judge to decide the point forthwith. He cannot allow 
the evidence to go on the record, and reserve his decision till the con- 
clusion of the case.<5l 

3166. Corpus Delicti.“in the old books the finding of the body of 

the deceased was held to be a necessary precaution against unjust con- 
victions ending in executions. And so Lord Hale said : I would 

never convict any person of murder or manslaughter, unless the fact 
were proved to be done, or at least the body be found dead.'^^^^ But 
this has been held to be a rule of caution and not of law,^^) and indeie'd, 
it could scarcely be anything else. For cases are easily conceivable 
where the discovery of the dead body is from the very nature of the 
case impossible. Such, for instance, was the case of the mariner who 
was indicted for the murder of his Captain at sea, and then throwing 
him overboard, and as to which there was an eye-witness whose testi- 
mony was corroborated by the prisoner's dress being found stained with 
blood, and in which case the Judges unanimously accepted the verdict 
of the jury and the prisoner was executed.^®^ But the Judges were 
constrained to admit the rule, though they justified a departure there- 
from for a sufficient cause. 

The term “ corpus delicti ” is an invention of the middle ages, and 
was used by them to denote the whole of the facts which constituted 
the crime of killing, when the body of the killed had been found. 
A mixture of German and Roman views led to the proposition (which 
has found its wziy into English penal law) that the proof of the aggre- 
gate of facts constituting the offence failed when the body was not 
found. The expression was then extended to other offences, and was 
used to denote that the qualities necessary to bring a fact within the 
operation of a rule of criminal law had been shown to attach to that 
fact. The jurists of the middle ages, however, never conceived the 
dead body in murder, or the object stolen in theft, to be that '' corpus/^ 
The expression itself has many vices, but in the sense in which its 
authors used it, it is at least iirtelligible.^^) 

3167 * But, of course, having regard to the definition of ‘^proved'* 
given in the Indian Evidence Act, there is no room for the " body ” doc- 
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trine. The existence of the body is no doubt a proof positive of the 
death; but its absence is not fatal to the trial of the accused for murder 
It IS no doubt a material circumstance which the Court or the jury 
have to bear in mind in arriving at their verdict, but that is all In- 
deed, any other view would place in the hands of the accused an incen- 
tive to destroy the body after committing murder and thus secure im- 
munity for their crime To recognize such a princi|)le would in some 
instances, under the administration of justice be impossible Of 
course, in such cases there may remain a doubt as to the actual death 
of the victim but if such doubt is reasonable, the prisoner is entitled to 
an acquittal If it is only a doubt, the Court may regard it as suffi- 
cient not to justify the passing of the extreme penalty, but it can 
never by itself be a ground for acquittal 

In some cases, however, the learned Judges appear to have regard- 
ed the rule with the same sanctity which it has obtained in the cnminal 
jurisprudence of the West Norris, J, referred to it with approval in 
one case^^s) and said* “I will not go so far as to say that, under no 
circumstances, in this country, could a charge of murder be sustained 
without proof of the finding of the dead body; but, considering the 
well authenticated instance^ of the subsequent appearance in the flesh 
of persons said to have been murdered, and whose death has been depos- 
.ed to by eye-witnesses, the production of bones alleged to be^ those of 
a man, and discovered to be those of a woman, and the numerous false 
charges which are brought against innocent people, I should require the 
strongest possible evidence as to the fact of the murder if the dead body 
were not forthcoming These observations were made m a case in 
which the prisoner was charged for the murder of one Ram Kristo. 
The evidence against him was that the deceased had been last seen in his 
company. It was given in evidence that the accused had murdered the 
deceased and thrown his body into the river But this evidence was 
disbelieved, and the Court held the other fact wholly insufficient to con- 
vict him of murder The rule again influenced the decision of Jarine 
and Ranade, JJ , in a case in which they believed the prisoner’s confes- 
sion that he had two years since thrown the girl, of the murder of 
whom he was charged, into a canal, where the water was deep swollen 
by the monsoon The body not being found and there being no evidence 
of the death of the girl, the learned Judges followed the English pre- 
cedents, and contented themselves by convicting him of only attempt 
to raurder/^^^ 

3168. So far as this country is concerned, it may then be taken 
to be now settled, that there is no rule of law that no person shall 
be convicted of murder unless the body of the murdered person has been 
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and duly recorded it should not be a valuable piece of evidence in the 
case. 

3165. Next to speech, the evidence of the act of the accused is 
admissible and material Such evidence may consist of eye-witnesses 
or of persons falling into the category of approvers. In the latter case, 
the evidence, though admissible, is not by itself regarded as conclu- 
sive, it being the practice of the Courts not to rely upon it without 
corroboration on material partxculars.^^1 

Where the admissibility of any evidence is in question, it is the 
duty of the Judge to decide the point forthwith. He cannot allow 
the evidence to go on the record, and reserve his decision' till the con- 
clusion of the case.<5) 

3166. Corpus Delicti.— In the old books the finding of the body of 

the deceased was held to be a necessary precaution against unjust con- 
victions ending in executions. And so Lord Hale said : I would 

never convict any person of murder or manslaughter, unless the fact 
were proved to be done, or at least the body be found dead.^'^^^ But 
this has been held to be a rule of caution and not of law,^^) and indeed, 
it could scarcely be anything else. For cases are easily conceivable 
where the discovery of the dead body is from the very nature of the 
case impossible. Such, for instance, was the case of the mariner who 
was indicted for the murder of his Captain at sea, and then throwing 
him overboard, and as to which there was an eye-witness whose testi- 
mony was corroborated by the prisoneris dress being found stained with 
blood, and in which case the Judges unanimously accepted the verdict 
of the jury and the prisoner was executed. But the Judges were 
constrained to admit the rule, though they justified a departure there- 
from for a sufficient cause. 

The term corpus dehcfi is an invention of the middle ages, and 
was used by them to denote the whole of the facts which constituted 
the crime of killing, when the body of the killed had been found. 
A mixture of German and Roman views led to the proposition (which 
has found its way into English penal law) that the proof of the aggre- 
gate of facts constituting the offence failed when the body was not 
found. The expression was then extended to other offences, and was 
used to denote that the qualities necessary to bring a fact within the 
operation of a rule of criminal law had been shown to attach to that 
fact. The jurists of the middle ages, however, never conceived the 
dead body in murder, or the object stolen in theft, to be that corpusJ^ 
The expression itself has many vices, but in the sense in whiclx its 
authors used it, it is at least intelligible. ^9) 

3167. But, of course, having regard to the definition of proved ” 
given in the Indian Evidence Act, there is no room for the body ** doc- 
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trine. The existence of the body is no doubt a proof positive of the 
death; but its absence is not fatal to the trial of the accused for murder 
It is no doubt a material circumstance which the Court or the jury 
have to bear in mind in arriving at their verdict, but that is all In- 
deed, any other view would place in the hands of the accused an incen- 
tive to destroy the body after committing murder and thus secure im- 
munity for their crime. To reco^ize such a principle, would in some 
instances, under the administration of justice be impossible.^^^^ Of 
course, in such cases there may remain a doubt as to the actual death 
of the victim but if such doubt is reasonable, the prisoner is entitled to 
an acquittal If Jt is only a doubt, the Court may regard it as suffi- 
cient not to justify the passing of the extreme penalty, but it can 
never by itself be a ground for acquittal 

In some cases, however, the learned Judges appear to have regard- 
ed the rule with the same sanctity which it has obtained in the criminal 
jurisprudence of the West. Norris, J., referred to it with approval in 
one case<^3) and said: '"I will not go so far as to say that, under no 
circumstances, in this country, could a charge of murder be sustained 
without proof of the finding of the dead body; but, considering the 
well authenticated instances of the subsequent appearance in the flesh 
of persons said to have been murdered, and whose death has ’been depos- 
ed to by eye-witnesses, the production of bones alleged to be those of 
a man, and discovered to be those of a woman, and the numerous false 
charges which are brought against innocent people, I should require the 
strongest possible evidence as to the fact of the murder if the dead body 
were not forthcoming These observations were made in a case in 
which the prisoner was charged for the murder of one Ram Kristo. 
The evidence against him was that the deceased bad been last seen in his 
company It was given in evidence that the accused had murdered the 
deceased and thrown his body into the river. But this evidence was 
disbelieved, and the Court held the other fact wholly insufficient to con- 
vict him of murder The rule again influenced the decision of Jarine 
and Ranade, JJ , in a case in which they believed the prisoner’s confes- 
sion that he had two years since thrown the girl, of the murder of 
whom he was charged, into a canal, where the water was deep swollen 
by the monsoon The body not being found and there being no evidence 
of the death of the girl, the learned Judges followed the English pre- 
cedents, ^*5) and contented themselves by convicting him of only attempt 
to murder. 

3168 * So far as this country is concerned, it may then be taken 
to be now settled, that there is no rule of law that no person shall 
be convicted of murder unless the body of the murdered person has been 
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found. When the circumstances are such as to make it morally certain 
that a crime has been committed, the inference that it was so committed 
is as safe as any other such inference^^^) ; so Glover, J , upheld the con- 
viction of the accused for murder on their confession corroborated in 
some particulars by circumstantial evidence. The accused confessed 
that the deceased had an intrigue with the accused Pettah's wife. He 
plotted V7ith the othei two accused to lie in wait for him on his next 
visit ; they then attacked him and killed him outright with lathies, 
and afterwards buried him in a grave close by a pond. Their confession 
led to the discovery of a grave, which was, however, empty but in 
which there were found two pieces of cloth belonging to the deceased 
on the night of his disappearance, and strong smell of decomposed 
matter pointing to the recent removal of the body. There were marks 
on the earth close by, as if a body had been dragged along. Their con- 
fession was most circumstantial, and the Court held it to be sufficient to 
support their conviction notwithstanding the non-discovery of 
the body/^®^ 

3169. Autopsy or Post Mortem Examination. — ^The discovery of 
the body presents, however, one great advantage, besides affording in- 
disputable evidence of death It enables the Court to determine the 
nature and sufficiency of the injury and the cause of death. This may 
sometimes aggravate the offence of the accused, at other times it may 
be entirely to his advantage. The conduct of autopsy is a matter left to 
a qualified medical man. His careful cross-examination may often bring 
out facts putting a new complexion upon the whole case. It is, how- 
ever, a delicate task in the hands of an untrained- cross-examinen For, 
unless skilfully handled, the witness may make disclosure which it may 
sometimes be difficult or even impossible to refuse. The certificate of 
a medical man is, of course, not per se admissible, being hearsay evidence. 
To make it admissible in evidence the author of the certificate must be 
examined and tendered for cross-examination. (^9) 

3176. In the case of the medical witness the object of the prosecu- 
tion should be to establish facts and circumstances favourable to or 
consistent only with the offence they wish to establish. If, for instance, 
the death was the result of personal injury, the -witness should be ex- 
amined with the view of ascertaining whether injury inflicted is such 
as is ordinarily fatal or sufficient or likely to cause death; is it immin- 
ently so dangerous that it must in all probability cause death, and 
questions to that effect It should be the object of the defence to rebut 
these facts by proving the existence of some latent malady, such as an 
enlarged liver or spleen, infliction of the injury from a position incon- 
sistent with the case of the prosecution or the like. 

3171. In cases of homicide, evidence should be taken to identify 
the bodv of the person killed; to prove its custody from the moment it 
is discovered to the time of its delivery to the medical officer for autopsy 
and to show that it has not been tampered with ih the interval. In the 
case of murder by poisoning, there should be evidence of identification of 
every single article that is suspected to contain any poison. The evi- 
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dence should be complete as to the history of such articles, and it should 
be shown that they were kept in proper custody throughout if they are 
to be relied on as supporting a conviction, and there should be no possi- 
bility of any question being raised as to the identity of any such arti- 
cle Where death or grievous hurt has been caused by a blow from 
a stick or other weapon, the weight and dimensions of the weapon should 
be stated in the proceedings of the Sessions Court. 

3172. No. I. Poisoning. — The following are some of the questions 
that may be put to a medical witness ' — 

1 Did you examine the body of late a resident of 

and, if so, what did you observe^ 

2 What do you consider to have been the cause of death? State 
your reasons 

3. Did you find any external marks of violence on the body? If 
so, describe them 

4. Did you observe any unusual appearances on further exami- 
nation of the body^ if so, describe them 

5 To what do you attribute those appearances — to disease, poison 
or other cause ^ 

6 If to poison, then to what class of poisons? 

7 Have you formed an opinion as to what particular poison was 
used? 

8. Did you find any morbid appearances in the body besides those 

which aie usually found in cases of poisoning by If so, des- 

cribe them 

9. Do you know of any disease in which the post morUm appear 
ances resemble those which you observed in this case^ 

10. In what respect do the post mortem appearances of that disease 
differ from those which you observed in the present case? 

11 What are the symptoms of that disease in the* living body? 

12, Are there any post mortem appearences usual :n cases of poison- 
ing by , but which you did not discover in this instance ? 

13 Might not appearances you mention have been the result 
of spontaneous changes in the stomach after death? 

14, Was the state of the stomach and bowels compatible or in- 
compatible with vomiting and purging? 

15 What are the usual symptoms of poisoning by ? 

16 What IS the usual interval between the time of taking the 
poison and the commencement of the symptoms? 

17 In what time does- — generally prove fatal? 

18. Did you send the contents of the stomach and bowels {or other 
matters) to the Chemical Examiner? 


(20) Shridhar Nana, 7 Bom. L R. 
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19. Were the contents of the stomach {or other matters) sealed up 
in your presence immediately on removal from the body? 

20 Describe the vessel in which they were sealed up; and what 
Impression did the seal bear? 

21 Have you received a reply from the Chemical Examiner, if 
So, is the report now produced that which you received? 

22 {If a female adult) What was the state of the uterus? 

3l?3. No. II. Poisoning. — Questions that may be put to a non- 
professional witness * — 

1. Did you know late a resident of-- — , if so, did you 

see him during his last illness and „ previously? 

2. What were the symptoms from which he suffered ? 

3 Was he in good health previous to the attack? 

4. Did the symptoms appear suddenly? 

5. What was the interval between the last time of eating or 
drinking and the commencement of the symptoms? 

6. {If death occurred) What was the interval between the com- 
mencement of the symptoms and death? 

7. What did the last meal consist of? 

8. Did any one partake of this meal with ? 

9. Were any of them affected in the same way? 

10. Had ever suffered from a similar attack before? 

If any of tke following symptoms have been omitted in answer to 
question special questions may be asked regarding them as follows ■ — 

1 1 . Did vomiting occur ? 

12. Was there any purging? 

13. Was there any pain in the stomach? 

14. Was very thirsty? 

15. Did he become faint? 

16. Did he complain of headache or giddiness? 

17. Did he appear to have lost the use of his limbs? 

18. Did he sleep heavily? 

19. Had he any delirium? 

20. Did convulsions occur? 

21. Did he complain of any peculiar taste in the mouth? 

22. Did he notice any peculiar taste in his food or or water? 

^ 23. Was he sensible in the intervals between the convulsions? {This 

IS with reference to Nux Vomica.). 

24. Did he complain of burning or tinglmg in the mouth and throat, 
or of numbness and tingling in limbs? {This is with reference tQ 
A-Ccmite.^ ' - / 
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3174. No. III. Personal Violence. 

I Did you examine the body of late a resident of 

and, if so, what did you observe^ 

2. What do you consider to have been the cause of death? State 
your reasons. 

3 Did you find any external marks of violence on the body? If 
so, describe them 

4 Arc you of opinion that these injuries were inflicted before or 
after deaths* Give your reasons 

5 Did you examine the body internally^ Describe any unnatural 
appearance which you observed. 

6 You say that in your opinion- was the cause of death; 

in what immediate way did it prove tataP 

7. Did you find any appearance of disease in the body^ 

8 If so, do you consider that if the deceased had been free from 
this disease, the injures would still have proved fataP 

9 Do you believe that the fact of his suffering from this disease 
lessened his chance of recovery from the injuries sustained? 

10. Are these injuries taken collectively (or is any one of them) 
ordinarily and directly dangerous to life^ 

II Have they been caused by manual force or with a weapon^ 

12. Did you find any foreign body or foreign matter in the wound ^ 

18 By what sort of weapon had the wound been inflicted^ 

14 Could the injuries have been inflicted by the weapon now 

before you (Article No, in Evidence) ^ 

15 Could the deceased have walked {so f>ar) or spoken, etc , after 
the receipt of such an injury? 

16 Have you chemically or otherwise examined Jhe stains (on 

the wea;pon, clothes, etc), now before you (Article No in 

Evidence') ^ 

17 Do yuu believe the stains to be those of blood ^ 

18. What time do you think elapsed between the receipt of the 
injuries and death ^ 

19. What was the direction of the wound, and can you form an 
opinion as to the position of the per'^on inflicting such a wound with 
respect to the person receiving it^ 

20. Is it possible for such a wound to have been inflicted by any 
one on his own person ? Give your reasons 

21. {In gunshot wounds) Give the precise direction of the wound 

22 Did the appearances of the wound indicate that the gun had 
been discharged close to the body or at some distance from itJ 

23. Did you find any slug, bullet, wadding, etc., in the wound or 
had ^made its exit? i . 
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24. Do you think it possible that you could have mistaken the 
aperture of entrance for that of exit? 

3175. No. IV* Infanticide. 

1. Did you examine the body of a male {or female) child sent 

to you by the District Superintendent of Police on the of 

19 , and if so, what did you observe? 

2. Can you state whether the child was completely born alive, 
partially born alive, or born dead? State the reasons for your opinion. 

3. What do you consider to have been the cause of death ? Give 
your reasons. 

4. What do you believe to have been the uterine age of the 
child? State your reasons. 

5 What do you believe to have been the extra-uterine age of 
the child? Give reasons. 

6 Did you find any marks of violence or other unusual appear- 
ances externally? If so, describe them accurately. 

7. Did you find any morbid or unusual appearances on examina- 
tion of the bpdy internally? If so, describe them accurately. 

8 Do you believe the injuries you observed to have been inflicted 
before or after death? Give reasons. 

9. Can you state how they were inflicted? Give reasons. 

10. Do you consider that they were accidental or not? Give 
reasons. 

11. Had the infant respired fully, partially, or not at all? 

12. Did you examine the person of ^the alleged mother of 

the infant? If so, have you reason to suppose that she was recently 
delivered of a child? Can you state approximately the date of her 
delivery Give reasons. 

3176. NcT V« Strangulation* 

1. Did you examine the body of ^late a* resident 

qI — ^and if so, what did you observe? 

2. What do you consider to have been the cause of death ? State 
the reasons for you opinion? 

3. Did you observe any external marks of violence upon the 
body? 

4. Did you observe any unnatural appearances on examination of 
the body internally? 

5. Was there any rope or other such article round the neck when 
you saw the body? 

6. Can vou state whether the mark {or marks) you observed were 
caused before or after death? 

7. By what sort of articles do you consider the deceased to 
have been hanged {or strangled)? 
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8. Could the mark you observed have been caused by the rope 

or other article now before you (Article No m Evidence) ^ 

9. Do you think that this rope could have supported the weight 
of the body^ 

10 (If stmngulation) Would great violence be necessary to pro- 
duce the injuries you describe^ 

3177. No. VI. Drowning. 

I. Did you examine the body of ^late a 

resident of and if so, what did you observe’ 

2 What do you consider to have been the cause of death ’ State 
your reasons. 

3. Were there any external marks of violence upon the body’ 
If so, describe them. 

4 Describe any unnatural appearances which you observed on 
further examination of the body. 

5 Did you find any foreign matters, such as weeds, straw etc , 
in the hair, clenched m the hands of the deceased or in the air 
passages, or attached to any part of the body ’ 

6 Did you find any water in the stomach? 

3178. No. VII. Rape. 

L Did you examine the person of Mussamut : ? If so, 

how many days after the alleged rape did you make the examination, 
and what did you observe’ 

2 Did you observe any marks of violence about the vulva or 
adjacent parts 

3 Are these injuries such as might have been occasioned by the 
commission of rape? 

4. ’ Was the hymen ruptured? 

5. Did you observe any further marks of violence*lipon the per- 
son of the woman? 

6. Had she passed the age of puberty? 

7. Can you state approximately what her age is’ (N B — This ques- 
tion to be asked only in the case of the rape of a girl of tender years ) 

8 Did you find her to be a strong healthy woman, or 59 weakly 
as to be unable to resist an attempt at rape? 

9. Did you examine the person of the accused ? 

10. Did you observe any marks of violence upon his body? 

II. Was he suffering from any veneral disease? 

12. Did you find the woman to be suffering from a similar or 
other venereal disease ? 

13 Had a sufficient time elapsed, when you examined the person 
of the woman, for venereal disease to have made its appearance, in 
case of herjaaving Ijeen infected? 
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14. Can you state approximately how long the defendant had 
been suffering from this complaint^ 

15. Can-you state approximately how long the woman has been 
suffering from this (venereal) complaint^ 

16 Have you examined the* stamed articles forwarded to yon 
and now in Court (Article No. in Evidence) ? 

17. What is the result of your examination^ 

18. . Do you believe that a rape has been committed or not '' 
State your reasons. 

3179. No. VIII. Insanity, 


1. Have you examined ? 

2. Have you done so on several different occasions, so as to 
preclude the possibility of your examinations having been made during 
lucid intervals of insanity? 

3. Do you consider him to be capable of managing himself and 
his personal affairs? 


4. Do you consider him to be of '' msound mind** or in other 
words, ** tntellectually insane ** ? 

5. If so, do you consider his mental disorder to be complete or 

partial? ' > < , ^ . 

6. Do you think he understands the obligation of an oath^^ 

7. Do you consider him, in his present condition, competent to 
give evidence in a Court of Law? 

8. ^ Do you consider that he is capable of pleading to the offence 
of which he now stands accused^ 


9. Do you happen to know how he was treated by his friends 
(whether as a lunatic, an imbecile, or otherwise), prior to the present 
investigation and the occurrences that have led d:o it? 

. What, .as far as you can ascertain, were the general charac- 
teristics of his previous disposition? 

11. Does he appear to have had any previous attacks of insanity ? 

12. Is he subject to insane delusion? 

13. If so, what is the general character of these? Are they 
harmless or dangerous"’’ How do they manifest themselves? 

rvf delusion or delusions have led to the criminal act 

of which he is accused? 


. , Can you discover the cause of his reason having become affect- 
ed In your opimon, was it congenital or aeddentaP 

slow^degJLsV °° suddenly or by 

rfttorlLri2t7 for believing that his insanity is of here- 

and all t^ specify the grounds for such an opinion 

and aU the particulars bearmg on it; as to the insane parent or rela- 
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tiv‘"S of the accused; the exciting cause of his attack; his age when 
it set in; and the type which it assumed* 

18 Have you any reason to suspect that he is, in any degree, 
feigning insanity^ If so, what are the grounds for this belief? 

19 Is it possible, in your opinion, that his insanity may have 
followed the actual commission of his offence, or been caused by it? 

20. Have you any reason to suppose that the offence could have 
been committed during a lucid interval, during which he could be held 
responsible for his act? If so, what appears to have been the duration 
of'snch lucid interval^ Or, on the contrary, do you believe his condi- 
tion to have been such as altogether to absolve him from legal res- 
ponsibility ? 

21 Does he now display any signs of homicidal or of suicidal 
mania, or has he ever done so to your knowledge^ 

22 Do you consider it absolutely necessary, from his present con- 
dition, that he should be confined in a Lunatic Asylum ? or again : 

23 Do you think that judicious and unremitting supervision out 
of m Asylum might be sufficient to prevent him from endangering his 
own life, or property or of others? 

3180. No. IX. Miscarriage. 

L Did you examine the person of Musammat ? If so, when 

and what did you observe ? 

2. Are you of opinion that a miscarriage has occurred or not? 
Give your reasons, 

3. In what mode do you consider the miscarriage to have been 
produced — ^whether by violence per va^inam, or by external violence, 
or by the use of irritants internally ’ Give your reasons. 

4. It is alleged# that a drug called ^was used; state the 

symptoms and effects which the administration internally of this drug 
would produce. Do you consider that it would produce miscarriage? 

5. Can you state whether the woman was quick with child when 
the miscarriage was produced? State your reasons. 

• 6. Did you see the foetus^ If so, at what period of gestation 
do you consider the woman to have arrived? 

3181. No. X. Grievous Hurt. — Questions that may be put to a 

^medical vHtness : — ' .( 

1 Have you examined -? If so, state what you observed. 

2. Describe carefully the marks of violence which you observed. 

3. By what do you consider the injuries to have been inflicted? 
If by a weapon, what sort of a weapon do you think was used? 

4. Do you consider that the injuries inflicted could hare been 

caused by th€ weapon now shown to you ( Artiok No ^in Evidence) ? 
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S What was the direction of the wound; and can you form an 
opinion as to the position of the person inflicting such a wound, with 
respect to the person receiving it? 

6. Is it possible for such a wound to have been inflicted by any 
one on his own person? Give your reasons. 

7 Do you consider, that the injuries inflicted constitute any of 
the grievous hurts defined in section 320 of the Indian Penal Cod^e? 
If so, which of them? Give your reasons. {The Magistrate in putting 
these questions will show the I. P. Code to the witness; or the Magistrate 
mory vary the form of the question so as to elicit the required information 
without calling the witness’s attention to the I P Code ) 


8. Do you consider that the person injured is now out of danger? 

9. It is alleged that the injuries were caused by- : could 

they have been caused in the manner indicated? 

10. Have you chemically or otheiwise examined the stains (on 

the weapon, cloths, etc), now before you (Article No in Evidence)? 

11. Do you believe the stains to be those of blood? 

[N. B . — In case of the injuries being gunshot wounds, questions 
21 to 24 under the head of No. Ill (Death by wounds, § 3174) may be 
put to the witness.] 


3182. Plea of Guilty. — On a charge so grave as that of murder it 
Is the duty of the Judge to strictly follow all the requirements of 
iJLw Now section 271 of the Procedure Code requires that when the 
Court is ready to commence the trial, the accused shall appear or be 
brought before it, and the charge shall be read out in Court and 
e^lained to him, and he ^all be asked whether he is guilty of the 
offence charged, or claims to be tried. If, the accused pleads guilty, 
the plea shall be recorded, and he tmy be convicted thereon Two 
things are then essential- artKis stage. First, tiidi charge must not be 
read but explained to the accused, and secondly, he should then be 
asked if he pleads guilty to the charge .so framed. 


3183. Now the explanation of the charge implies not merely its 
reading over to the accused, but _ also a statement of the precise 
grounds of which it is a compendious expression. For instance, on 
the trial of A for murder of B,-the charge need only set out the fact 
that A had murdered B. But it conveys no idea of the facts upon 
?Tvj .1*1 such a case to ask the accused, 

• Did you murder B? to which the accused replies, “Yes, I did kill 
hun, is scarcely such an^ explanation as the law requires, and the 
fart that the Court was dissatisfied' with the vagueness of the reply 
and asked him to plead in definite terms “ Guilty ” or “ Non-guilty,” 
on which the accused pleads “ Guilty,” does not do aw^ay with the 
f^frtion, all the more so, if the accused had added 
that he had killed B m a struggle, the said B having first attacked 


(2I) S 271, Cr. P. c 
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him Here there was a clear indication of the fact that all that 
the accused did plead to was the killing ot B and not his murder , a 
word which in popular parlance has that meaning, but which has in 
the Code a technical meaning as implying killing under the circum- 
stances mentioned in s 300, that is to say, killing with a certain 
criminal intention or consciousness 

The explanation of the charge must then be to bring home to the 
accused the intention or knowledge imputed to him, which is an 
essential element of the composition of the crime. It is the duty of 
the Court to explain to him the fact that he stands charged of the 
offence of murder, because he is alleged to have' killed a certain person 
intending to cause his death by doing a certain act, or by doing any 
other act mentioned m s 300 which constitutes the offence. The plea 
of the accused should then be recorded precisely in the words used 
by him The Court may then convict on such a plea, but it is not 
bound to do so. So where the Court asked, “ Did you commit mur- 
der?” to which the accused replied, “Yes, I was moved by jealousy,*' 
it is not the plea of guilty ^^3) 

3184 . Indeed, in a case in v/hich a person is being tried for his life 
it is only in very clear cases of murder that the Court would be cotl* 
tent to accept a plea of guilty. In a case where the offence may 
conceivably be murder or culpable homiddei, the Court is loath to 
shorten its trial by accepting the plea, especially if it has any doubt 
as to whether an accused person fully understands the meaning and 
effect of a plea of guilty to a charge which is after all a mixed 
question of fact and law In England, the practice of the Courts 
in such cases is to advise the accused to plead not guilty and stand 
his trial In this country the same technical rule of pleading is 
not necessary, but the Court is not bound to convict upon a mere 
plea of guilty, and as Sir Lawrence Jenkins, C J, remarked: "It is 
not in accordance with the usud.1 practice to accept a plea of guilty 
in a case where the natural sequence would be a sentence of deam.’*^^*^ 
And the High Court ^ Would scrutinize the evidence on record to satisfy 
itself as to the correctness of the verdict even where a conviction 
is bad on such plea.^3) In any case, it is not a plea of guilty, merely 
because the accused says so, if he couples his plea with a statement 
which if proved may mitigate his offence. 

For instance, where the accused being asked, “ Did you 
murder your wife?” he replied, “Yes, because I discovered her 
in the act of adultery with another and was therefore unable to control 
myself. I did not kill her then, but did so the next day as soon aS 
^I got the chance.** Such a statement even if proved may or may not 
* amount to murder, for it depends upon a consideration of the effect of 
the provocation pleaded upon the mind of the accused, whidi being 


(22) Vaimbilee, 5 C, 826; Gopal Dha~ 
ruk, 7 C 86; Aiyabu, 9 M 6t. 

(23) Lahorl, 23 A L J, 587, 89 I C. 
260, (1925) A. 647* 

(24) Bhadu, 19 A. 119. 


(25} Dalli, 20 A L. J. 326, 66 L C. 427, 
(1922) A. 233. 

(1) Bhadu, 19 A 119. 

(2) Chinia Bhika Koli, 8 Botn. L R 
240 (241). 

(3) Jb., at p. 241, 
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a question of fact, it was for the jury to decide if conviction on such 
a plea could not therefore be sustained ^4) The same view was taken 
in another case in which the accused had said: I have killed my 

wile and child. I quarrelled with the former as she would not consent 
to my leaving this place and so I killed her I killed my child as he 
then began to cry.” The Court held this statement not to amount 
to the plea of guilty, and it observed that the case was in any case 
one which should have been tried out, to ascertain whether the provo- 
cation was grave and sudden enough to prevent the offence from 
amounting to murder. 

3185. Of course in explaining the charge, it is neither the duty of 
the Court nor indeed is it necessary to explain to the accused that his case 
does not fall within any of the exceptions to s 300 It is the duty of 
the accused to plead and prove circumstances bringing his case within 
the mitigating provisions of section 300 All the same there is no 
strict rule of pleading applicable to criminal cases, and the Court must use 
its discretion m favour of the accused, whenever its attention is drawn to 
facts the existence of which may have a bearing on the nature and degree 
of the offence. For instance, if the accused admits the fact but adds 
that he was drunk, ^7) or pleads any other circumstance which mitigates 
the offence or would entitle him to the lesser sentence, it is the duty of 
the judge to try him and inquire into the plea. 

3186. Charge to the Jury.--The procedure applicable to the trial 
of rnurder cases is the same as is applicable to all cases triable ^by the 
Court of Session or the High Court One of the most important func- 
tions of the Court in cases tried by jury is the charge in which the Court 
sums up the evidence for the prosecution and defence, and lays down the 
law by which the jury are to be guided <9> The Judge's charge to the 
jury is a fair impartial summary of the whole case with such advice as 
the legal bearing of the evidence, and the weight which properly attaches 
to the several parts of it, as a sound judicial discretion would suggest/^^^J 
In a murder case, it is the duty of the Judge to point out to them the 
legal definition of the offence charged, and of those finder which they may 
possibly find the accused guilty The jury should be asked to find as tc 
the intention and knowledge of the accused, and in case of conspiracy 
their attention should be specially directed to the law-, such as sections 34 
35, 36, 37 and 38 of the Code A charge such as this : Section 302.— 
The murder of Mahar Mallya— Murder defined — Punishment. — The only 
question here in view of the statement made by the prisoners is, did the 

^ pnsoners, any or all of them, mflict these injuries on the deceasred^ li 
they did, they are guilty of murder — is as perfunctory as it is legallj 

defective. Where more accused than one is tried, the charge should b( 
a summary of evidence against each of them and if it is a case of conspiracy 
their legal liability as defined in the Code should be clearly pointed out 


(4) N^fm Luskar, n C 410; Sakha- 
ram, 14 B 564 

. (5) Per Jardine and Candy, JJ , in 
Sakkarum, 14 B. 564. 
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(10) Fatte Chand, 5 B. H. R. 85 

(11) Bahya, 1 Bom. L 'R 784 
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So in charging the jury on the point of provocation, the Judge should 
tell the jury that to bring the case within the exception to s 300, the 
prisoner must have been deprived of the power of self-control by grave 
and sudden provocation, that there ought to have been sufficient cause 
for such loss of self-control, and that the provocation was not voluntarily 
provoked by the prisoner as an excuse for doing harm In such cases, 
it is the duty of the Judge to explain the distinctions between murder and 
culpable homicide, and what distinguishing features they each possess, and 
^hen the jury as judges of facts have to decide the issue about provoca- 
tion ^^3) It was held to be a misdirection where the Judge told the jury 
that the confession of the accused was admissible because it was not made 
to a person in authority, whereas as a matter of fact, it was made to 
the punches ^who were persons in authority within the mieaning of s 24 
cf the Indian Evidence Act 

3187. The Court must not be too particular about the absence of 
a legal plea on the part of the accused, especially if he is undefended If 
he has made out a case for extenuation or exoneration the facts should 
be stated in the charge 

3188. Circumstantial Evidence. — The evidence to justify a convic- 
tion of an offence so serious as murder, which involves the forfeiture 
of life, must be, as already observed, of the best kind obtainable. But 
this is not always possible If there are eye-witnesses to the crime, the 
question is then one of their credibility But if direct evidence be lacking, 
Ae Court may still possess indirect or circumstantial evidence, which, 
though legally sufficient to warrant a conviction, nevertheless calls for the* 
greatest scrutiny and circumspection; for while it is true that witnesses 
may lie but circumstances cannot, still it cannot be forgotten that the 
connection between the act and its causation is sometimes so subtle as to 
baffle that most analytical mind When the case is tried by the jury, it 
’S the duty of the Judge to lay before them the several circumstances m 
their logical selquence and call upo-n them to decide whether their exis- 
rence has beien proved, and then to decide how they are interrelated and 
what their probative value, is singly or collectively. If they unmistakbly 
implicate the accused, 'excluding the possibility that the offence might have 
been committed by some one else, then the accused should be found guilty , 
otherwise, he is entitled to have the benefit of a doubt Such was 
^he case of one Qiuhar Singh who was alleged to have joined one Khem 
Singh in waylaying th^e latter's wife whom they placed on a camel and 
earned towards a canal m which the headless trunk of a female was 
afterwards found There was a strong motive for the murder It 
was also possible, though not proved, that the body was that of the wife ; 
but the Court held those facts insufficient to uphold the conviction for 
murder 

-- 3189. So the possession of jewels or clothes of the deceased 
immediately after the murder raises a strong suspicion that the 
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accused was cdncered in it, but it does not warrant a conviction for 
murder Nor does the fact that the accused was seen near the 
deceased and that later on he gave information which led to the 
discovery of some ornaments belonging to the deceased/ ^9) or that 
the deceased had been killed by a gunshot wound, and that a gun had 
been recovered from the hut of the accused which had been burnt 
by fire, and when the accused was apprised of it, he was suspiciously 
calm There was some evidence that the accused and the deceased 
had both quarrelled over his nephew, with whom the deceased had 
been intimate but the Court held the evidence inconclusive to sustain 
the conviction 


3190. Case for Conviction. — In the following cases circumstan- 
tial evidence was held to warrant a conviction for murder. The 
deceased, a creditor to the accused, had rendered the latter destitute 
by selling up his house. Two days later he was alleged to have way- 
laid the deceased, struck him a stunning blow with a slick, carried His 
body some distance, strangled him and buried his corpse in a manure 
heap The evidence only proved the motive, the corpus delicti which 
the accused pointed out. He also showed a spot where he had rested 
the body which place was marked by some blood-stained leaves; and 
there was evidence of the ornaments'he had stolen from the person of 
the deceased when he was killed It was held that the concatenation 
of the circumstances left no reasonable doubt as to the guilt of the 
accused. The accused were found in possession of ornaments 
belonging to the deceased, a lovely widow It was proved that they 
had entered the house at 3 PM and left it some time after. At 
6PM she was discovered dead with her head and face battered with 
a mallet. It was held that they were guilty of murder, but on appeal 
in view of their previous acquittal by the Sessions Judge they were 
sentenced only to transportation 

But the extreme penalty is held justifiable where the crime of that 
character is rampant and needs to be suppressed. 


3191. In one case there was the following cir^cumstantial evi- 
dence against the accused. (1) A blood-stained shirt was found in his 
house in which he and his two brothers lived; (2) foHowdng tracks 
from the scene of the murder to his house which corresponded with 
shoes worn by him; (3) he pointed out a blood-stained knife con- 
cealed m a bush on the way from the murdered man’s house to his 
own Against this there were {!) ihe absence of a strong motive 
for committing the murder, (2) and absence of his name in the first 
re^rt to the police ^ The Court held that the force of the circumstan- 
tial eydence was minimized by these facts and that it could not con- 
vict the accused in the absence of direct evidence.<*4) 


(18) Sundar Singh, 66 I. ’C (P.) 187; 
Ahmed, (1913) P. L R 220, 19 I. C 707; 
Sogiamuthu, g3 I. C 42; (1926) M. 638, 
Mtrza, 96 I. C, (L) 849; Gauns, 7 L. 561. 

(19) Gauns, 7 L 561 (563) 

^ (20) Abdul Gham, 99 I. C. 324; (1927) 

(21) Matu, (1917) P. R. No, 18, 36 1 . C. 


Prosecutor v. Ckiareddi, 21 
i T 12 I C 652 ; Natnamalai, 
14 M L W. i 8 

(33) Kadtr Bux, S S L R 356, is 1 
c* (wife murder held common in 
Sindh) 

(24) 3^100 1:1916) p w. R. 22, 34 I. 
999 f K.dla Sinoh "p ta/ t? -ir? 



S. 302.] 


OFFENCES AFFECTING LIFE 


1595 


Motive, though not necessary to prove an offence is nevertheless 
a most weighty circumstance, the presence of which materially 
influences judgment, <'*5) and the absence of which is often fatal to 
the prosecution. Suspicion, however grave, is not proof, and a person 
cannot be convicted upon suspicion, unless there is cogent evidence 
m proof of the crime/’^^ If the evidence is conflicting and the prosecu- 
tion witnesses are relatives of the deceased, such evidence is not strengthen- 
ed by the fact that the name of the accused was reported to the 
police The fact that a bundle of clothes of the deceased was found 
m possession of the accused is a good ground for his conviction under 
s 411, but not for murder, (a) 

The accused was charged with murder on the following facts. 
The complainant’s son who was alleged to have been kidnapped by 
the accused was seen in the arms of the accused just before the murder 
of the boy. On that day or very shortly afterwards, the accused dis- 
posed of his jewellery. The remains of the boy were found m a 
bush, but there was no direct evidence as to how he came by his death. 
It was held that while the accused could be convicted under s. 369, 
the evidence did not warrant his conviction for murder. ^4) Where a 
witness made a statement incriminating the accused three days after 
he had the first opportunity of making it, the Court treated it with 

suspicion.^®) 

3192 It is veiy unsafe to rely upon a witness who has materially 
improved on his previous statement. So where an eye-witness to the murder 
first stated that he was in a lane from where he saw the accused pass and 
two days liter he changed and said he was present at the entrance of the 
house where the murder was being committed and out of which he saw the 
accused" emerge, the Court held the witness false and it acquitted the accused, 
holding that though the ground was muddy, his footprints were not found. 
There remained the blood-stains on the accused’s nail parings which the 
Court held to be a circumstance against the accused but by itself insufficient 
to bring the crime to him The Court is loth to convict a person 
of murder upon the uncorroborated testimony of a single witness who 
is shown to have lied as regards some of the accused, or who has otherwise 
been discredited Such is also the value of the confession of a co- 
accused. The fact that the accused points out the spot where the body 
of the deceased was buried, or the spot where the murder was committed 
and where blood-stained earth was found<^®> is material but not sufficient to 
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convict him of murder. There is, of course, no value in a discovery whid 
IS obvious and could have been made by any one withouc any knowledge o 
murder, 

3193. The accused and the deceased were rival claimants to , 
mahantship The latter died of morphine poisoning The deceased wa 
not in the habit of eating opium. He took ill soon after drinking som 
milk from a vessel to which the accused was stated to have added suga 
and which he had stirred with his finger. It was held that the evidenc 
was both incredible, and insufficient to warrant the accused’s conviction 

Two Pathans of Attock were in love with a boy. ^ One night both o 
them (say A and B) each with two of their companions were going to 
wards a well where they were to meet the boy Both were armed witl 
knives as usual A being overcome by jealousy attacked B with a lathi an< 
ordered his two companions to draw the knife, and the three wounded B whi 
struck A with a dagger in consequence of which A died. It was held tha 
B was protected by s 100. The villagers had arrested a gang of dacoit 
whereupon a dacoit, at large, fired a gun and killed one of the villagers 
All the dacoits were charged with the murder. It was held that only thi 
dacoit who had fired the shot was guilty, the rest having no common ob 
ject in committing the murder. 

3194. Mitigation of Sentence. — Lastly comes the sentence. Nov 
the only sentences possible in a case of murder are those of death or o 
transportation for life. Of these two, death is the ordinary and usua 
sentence prescribed by the law,^^5) and where crime of a particular character 
is rife it is the only appropriate sentence But in cases of alleviation 
the Court is empowered to substitute the alternative sentence, but has t( 
assign reason therefor.^^7) But the discretion to be exercised by the Coun 
is a judicial discretion, it is not arbitrary but must follow acceptec 
principles There t^re many circumstances which weigh with the Court ii 
refraining from sending the accused convict to his doom. Extreme youth^*®^ 
or old age justly excite its compassion, and there is a reason for it 
For a youthful murderer may still reform and a senile convict can scarce!} 
do much harm to society, So while it has been held that the fact tha 
conviction of the accused would have been impossible without his confes 
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sion is no ^lound for leniency/-’®) but it at any rate shows contrition; 
and the Court will have no compunction to condemn a woman who has 
committed murder/^^) but it is loath to condemn a pie.^nant female 
to the gallows, and even if she has to be comdemned ihe Government is 
ordinarily moved to reprieve that sentence. Pei sons who commit murder on 
provocation, but which is insufficient to mitig-ate the crime are as a rule never 
condemned to death. So those who have been driven to the crime at 
the instigation of others, and have not taken a principal part in committing 
the murder, or those who are held constructively guilty by being members 
of a conspiracy are held fit objects of such Judicial clemency ^^3) 

3195 . There are other circumstances, which though not recog- 
nized as fit subjects of mitigation, are nevertheless taken into considera- 
tion in determining the sentence Such circumstances are (i) absence of 
intention, as where the case falls under clause (4) of s 300;^^^) (ii) absence 
of premeditation or deliberation, in which case the murder though intentional 
is committed in the heat of passion without special brutality ; ^^3) {Hi) where 
the offence is committed under provocation serious, though not sudden^^) ; 

• (iv) where there is a doubt as to the sanity of the accused at the time of the 
offence, actual sanity not being proved, (z/), where the corpus delicti is 
wanting (§5 3166-3168) ; (vi) where there is no motive' disclosed for the 
crime^3) or the motive is to conceal one's share, e.g,, murder of a new-born 
illegitmate rhild^^) where the offence was committed Jiji a state of 

i intoxicatlop (vili) where the offence was committed from a sense of 
false pride or honour, to avenge a wrong, e,g., duelling; {ix) where there 
was provocation grave, though not sudden^^^) . where death was caused 
in a scufHe^7) in all of which cases the Court seldom visits the offendei 
with the extreme penalty of law The same consideration is shown to 
offenders deserving of moral as distinguished from legal sympathy. Such 
are persons who deliberately shoot down thieves and other similar pests 
of society caught red-handed So comparative leniency to women is a com- 
monly accepted rule of practice, though not of law 

3196 . There are of course numerous other circumstances justify- 
ing the passing of the lighter sentence; as there are countervailing circum- 
stances of aggravation, in which such a sentence would be an example 
of misplaced clemency. For example, murder attended with robbery or 
rape or any other serious crime, murder committed in cold blood and with 
marked brutality displayed before or after death, murder of a defenceless 
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man found in peaceful possession of his property and from which the , 
accused forcibly wanted to eject him, murdereis who wei'e hired for the occa- 
sion, and who went with the resolve to do or die. Again, persons who 
murder those to whom they owed a duty, such as master and servant, parent 
and child, are specially singled out as deserving this penalty. Persons who 
murdered for the love of lucre, or those who inveigle their victims into 
then confidence and then murder them are other instances of execrable 
beings whom the Court considers its duty to society to rid them from In 
many such cases the Court not only sentences the offender to the extreme 
penalty, but it also orders the forfeiture of his property on a principle 
already set out (§§ 456-461). It is sometimes said that the accused, if 
convicted merely upon circumstantial evidence, should not be visited with 
a sentence which is irrevocable but though this is held to be a factor 
which should per se affect the sentence^^^> yet the Court is reluctant to 
launch a person into eternity except in a case of exceptional strength. 

3197. The four circumstances specified in s 300 and aggravating 
the offence of culpable homicide into one of murder have already been 
set out in the foregoing discussion. The question is m its essence one of 
intention and knowledge; and every fact relevant for that purpose is 
equally relevant under this section But even after the accused is convicted 
of murder, there still remains the question of sentence, which is one of 
discretion, but which the Court exercises after due regard being had to the 
circumstances of each case. But there is no uniformity of practice in this 
respect For instance, the Court may infer an intention to murder from 
the brutal nature of the assault, though the weapon us^ed be a common 
stick Such was the case of the two accused who wiih several others way- 
laid their enemy and struck him all over inflicting no 1-ess than sixteen 
wounds, injuring his healthy spleen in several places It was argued for 
them that the accused Intended to give no more than a thrashing, but the 
Court held that the brutal nature of the assault left no room for doubt 
that they either intended to kill the deceased or knew that they were likely 
to do so. ^ They were, however, sentenced to transportation for life 
Under which clause of s 300, it might be asked, would^this offence fall? 
The Court did not advert to it, though perhaps the fourth clause would be 
regarded as more applicable than any other But this clause could scarcely 
apply to a case in which the two accused had beaten their enemy with 
sticks to death The deceased had no less than 14 of his ribs fractured 
and both his lungs and the spleen were ruptured The Sessions Judge 
had resorted to clause 4 and sentenced the accused to transportation But 
though the sentence was maintained the Court was not prepared to hold 
this clause applicable m a case of such extreme violence ^*3) 

3198. Such cases of beating one’s enemy are of frequent occur- 
rence in the country, and the only thing special about them is the divergence 
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of views of the Courts as to the offence and the sentence For instance, 
where m a similar case the accused waylaid his enemy, and beat him so 
severely that he died of his wounds 18 days later and the medical witness 
certified that all the injuries were sufficient in the ordinary course of nature 
to cause death, but this evidence was held to amount to the degree of 
probability referred to in s 299 only and fell short of that defined in 
s. 300 Consequently the Court altered the conviction to one under s 304 
and substituted transportation for life for the sentence of death awarded 
by the trial Judge ^^4) And in other cases the Courts have refused to sub- 
scribe to the Calcutta and the Allahabad view that a brutal assault with 
lathis resulting in death must be presumed to have intentionally caused 
death, it being held that, apart from the special case contemplated in 
s 300 (2), brutal assaults with lathis do not ordinarily amount to murder 
unless the accused intended to cause death, or to cause such bodily injury 
as is sufficient in the ordinary course of nature to cause death 05) This 
may be of easy inference where one fell blow given on the head with a 
bamboo stick six feet long weighing 116 tolas immediately kills the victim. 0^^ 

On the other hand, where the blow is given in the course of a quarrel 
and in a heat of passion it is possible to assume that the blow struck by 
the accused exceeded in violence the injury he had in view at the moment 
of sinking it 0?) The motive may at times afford a solution The accused 
made a murderous attack on his wife who ran up to the deceased and 
clasped her arms round her waist The accused thereupon gave a fatal 
stroke to the deceased with the sole object of making her let go his wife; 
so that he might glut his ire The accused had no quarrel with the deceased 
and had no intention of killing her He was held guilty of homicide 
The Court is, of course, free to disregard the medical opinion where it is 
not m consonance with the evidence Where, therefore, the injuries jn- 
flicted, described as not serious, were one inch deep and they pierced the 
pleura which, m the ordinary course of events, is sufficient to cause death, 
the Court convicted the accused of murder, though he was spared the 
extreme penalty 

3199 , The accused, who appears to have been a thug, ingratiated 
himself with a passer-by whom he invited to partake of his meal, which 
he had drugged, probably with a large quantity of dhatura, from the effects 
of which he died The object of the accused was m-erely to stupify the 
deceased with a view to rob him of his personal effects which he did; 
but he was held to be guilty of murder, though he too was sentenced to 
transportation for life It is sometimes curious how some delinquents 
bear charmed lives and escape the gallows, though they tempt them by 
every means within their power The three accused, who were brothers, 
were litigating with the complainant about a field in which the latter was 
about to worst them, the Magistrate having declared his case true, but the 
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case was still pending The accused thereupon surprised the deceased one 
morning at dawn in his threshing floor where the accused had been sleeping 
and begged him to compromise the case by failing to attend the Court that 
day, which the deceased refused to do The deceased had received 20 
injuries on his person but the evidence for the prosecution was tainted and 
-the Court held it to convict only one of the three accused who though 
convicted of murder, was still held entitled to leniency 

3200. Other Cases for Mitigatioii. — The Court sometimes visit 
with such leniency the perpetrators of crime who have received some pro- 
vocation, though it cannot receive legal recognition Such cases as the 
killing of thieves and other malefactors have been already considered 
(§§ 3195-3196) There remain cases of marital tyranny which the Court 
considers as sometimes sufficient to justify the sparing of the accused’s 
life Such was the case of the accused who killed his wife — a woman of 
depraved character — ^because she refused to have sexual intercourse with 
him on the night of the occurrence and also rebuked him She had done so 
before. It was held Aat it was a fit case for the lesser sentence In 
another case, the wife used to run away from her husband The latter was 
persuading her to return; but she abused him foully which provoked the 
husband to kill her with a chopper which he happened to carry in his hand. 
It was held that the provocation justified the reduction of the crime to one 
bf culpable homicide.^-*3) Provocation received from other causes has 
sometimes led the Courts to prefer the lesser sentence ^*4) 

Drunkenness has been held to justify the passing of the sentence of 
transportation, on the ground that wfiile section 86 attributes to a 
drunken man the knowledge of a sober man, it does not impute to him 
the same intention 

3201. Where there are several persons accused of murder, and 
there is no reliable evidence as to who struck the fatal blow, the Court 
would ordinarily sentence all of them to transportation^^ ; a fortiori, 
where it is known that one struck while the other did not^*^ ; or the 
accused, though armed with a pistol, was constructively guilty of 
murder ^3) Where in a sudden fight between certain persons blows 
of ordinary sticks are exchanged, in the course of which a chance blow 
fractures the skull of one of the persons engaged in the fight, and the 
person who struck the fatal blow cannot be ascertained, the liability 
of all *the assailants for the resultant act depends upon whether there 
was any indication that originally the accused or any member of his 
party intended or knew it to be likely that any such serious injury 
would be caused, in the absence of which, as where the fight was sudden, 
the only conviction possible is one for simple hurt.U) Delay in the execution 
of a capital sentence, say of six months or over, Has been held to justify 
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its commutation The fact that the conviction is based merely on circum- 
stantial evidence, has been held to justify the mitigation of sentence, 

3202. Killing a Witch. — Law does not recognize witch-craft and 
he who kills a witch commits^ murder. But if he is a superstitious 
rustic, the Court views his failing with some leniency and awards him 
the lesser punishment 


Punishment for 303. Whocvcr, being under sentence 
murder by life cion- of transportation for life. comn''Its murder, 
shall be punished with death. 

Synapsis. 

(1) Analogous Law (3203-3204) (2) Procedure and Practice 

(3205-3206) 

3203. Analogous Law. — ^This section prescribes the sentence to 
one convicted of murder while being under the sentence of transporta- 
tion for life No other sentence is possible in such a case.^®^ Indeed 
any punishment short of death would be no punishment at all 

The section does not apply to all hfe-prisoners but only to those 
under the sentence of transportation for life Consequently it is in- 
applicable to Europeans and Americans upon whom the only sentence 
that may be legitimately passed is that of penal servitude, but not for 
life (9)^ The same remarks apply to a person whose sentence has been 
committed under s 55 of the Code or s 402 of the Procedure Code, 
or whose sentence ha.s been suspended or remitted under s. 401 of the 
Procedure Code 

3204. The term '' being under sentence of transportation for life 
means a person upon whom the sentence of transportation has been 
passed and which sentence is subsisting, though the convict may not 
have been actually transported A person undergoing imprisonment 
in lieu of transportation would thus be included within tJie rule. 

3205. Procedure and Practice. — ^This offence is cognizable, and 
warrant should ordinarily issue in the first instance It is non-bailahle 
and non-compoundable, and is exclusively triable by the Court of 
Session 

3206. The points requiring proof are the same as those mentioned 
under s 302, in addition to which it must be proved that the accused 
was at the time of the commission of murder under the sentence of 
transportation 

In other respects the offence is the same as an offence under 
s. 302. 
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304. Whoever commits culpable homicide not amount- 
„ . . , , ing to murder, shall be punished with trans- 

culpable homicide portatioii fot life, 01 “ imprisonment of either 

description for a term which mav extend to 
ten years, and shall also be liable to fine, if 
the act by which the death is caused is done with the inten- 
tion of causing death or of causing such bodily injury as is 
likely to cause death; 

or with imprisonment of either description for a term 
which may extend to ten years, or with fine, or with both, 
if the act is done with the knowledge that it is likely to cause 
death, but without any intention to cause death or to cause 
such bodily injury as is likely to cause death. 

[Transportation for life — s. 53 Intention of causing of death — s 299 (§§ 2895-2915), 
As w likely to cause deaths 299 (§§ 2916-2917 ) Culpable homicide — s 299 ] 


Synopsis. 


(1) Analogous Law (3207) 

(2) Procedure and Practice 

(3208-3210) 

(3) Proof (3211-3212) 

(4) Form of Charge (3213) 

(5) Principle (3214-3216) 

(6) Meaning of Words (3217) 

(7) Culpable Homicide (3218- 

3222) 

(8) Killing Adulterer (3219). 


(9) Killing Offenders (3222- 
3223) 

(10) Act done witK Knowledge of 

Likelihood of Death (3224- 
3226). 

(11) Killing in Anger (3227) 

(12) Killing by Consent {2Z2S). 

(13) Case for Minor Offence 

(3232). 


3207. Analogous Law, — ^This section prescribes the sentence for 
the offence of culpable homicide not amounting to murder, the sentence 
varying according to the offender's intention or knowledge. This 
section provides sentence for an offence which is termed ''man- 
slaughter " in English Law. But the English term is wjder and would 
embrace cases now comprised in the next section (s. 2^-A). 

3208. Procedure and Practice.— This offence is cognizable, and 
warrant should ordinarily issue in the first instance. It is both non- 
bailable as well as non-compoundable and is exclusively triable by the 
Court of Session The offence may be tried both where the injury 
was inflicted as well as where the injured died Some general re- 
marks have already been made as to the duty and powers of the 
committing Magistrates in respect of murder and culpable homi- 
cide. As regards their power of committal, it has been said that in 
cases of serious injury resulting in death, the Magistrate should only 
convict of a minor offence, when he is clearly of opinion that the facts 
do not conceivably disclose an offence, under this section In case 
of death resulting from a violent attack, the only course commendable 
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is to commit the case to the Court of Session But this does not 
divest the Magistrate of his discretion He should examine all the 
facts and while he should not perfunctorily commit cases which he 
could have disposed of himself, he should not hastily take upon him- 
self jurisdiction in cases which should have been tried by the Sessions 
Judge. 

3209. It is the duty of the prosecution to ptove all facts essential 
to establish the offence of the accused. Where, for instance, he is 
charged for murdering a police officer whilst he was lawfully arresting 
him as a proclaimed offender, it is his duty to produce the papers justi- 
fying the arrest, failing which the accused would be entitled to the 
benefit of exception 2 to section The fact that the offender 

is convicted of this offence does not entitle him to receive less than a 
deterrent sentence.^^^^ 


It will be noted that the sentence allowable under the first clause 
of this section is transportation for life or imprisonment for ten yeais. 
It does not warrant transportation for a longer period than the maxi- 
mum of term of imprisonment to which the offender is liable 


3210. In charging a jury in a case of culpable homicide under this 

* * 1 , I section, the Judge should call upon the iury to 

Charge to the Jury. they find 

the accused guilty, as the two clauses provide for distinct cases and 
prescribe different punishments In case the Judge omits to require 
the jury to do this, the High Court would feel justified in convicting only 
under the second clause.^^s) 


3211. Proof. — ^The points requiring proof are: — 

(1) The death of a human being. 

( 2 ) That it was caused by the accused by doing an act — 

(.a) with the intention of causing death, when the case does 
not fall undeir any of the clauses of s 3(X) ; or 

(b) with the intention of causing such bodily injury as is likely 

to cause death ; or 

(c) with the knowledge that he is likely by such act to 

cause death. 

3212. ^ Having regard to the varying sentences to which the 
offender is liable according to the ** intention or “ knowledge of the 
offender, it is necessary that facts proving mental consciousness of the 
offender should be clearly proved This may be done by one of the 
modes pointed out under s 298 where the subject will be found general- 
ly discussed. 

3213. Charge. — ^The charge should run thus: — 
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I (name and office of Magistrate, etc ) hereby charge you {name of 
accused) as follows: — 

"'That on or about the day of at ^you committed culp- 
able homicide not amounting to murder [by causing the death of ^with 

the intention of causing his death on a grave and sudden provocation 
{or as the case may be)] and thereby committed an offence punishable 
under s 304, clause \ {or clause 2 {as the case may be) ] of the Indian 
Penal Code, and within the cognizance of the Court of Session {or the 
High Court) 

And I hereby direct that you be tried by the said Court on the said 
charge.” 

3214. Principle. — Of offences involving loss of human life, culpable 
homicide ranks, in point of gravity, next only to murder, but the punish- 
ment prescribed therefor varies within a wdde range from transporta- 
tion for life to a mere hne. It will thus be seen that in the eye 
of the law culpable homicide may proportionately vary in its gravity 
and criminality from an offence appioaching almost a murder to a delict 
in which a small fine may be an adequate punishment. But though 
the offence is so comprehensive, it is not necessarily so simple, and 
the question whether an offence is this offence depends as much upon 
whether it is not more or less as upon the exact definition of the term 
as given in s. 299. But as this offence has been defined in the Code, 
other considerations are subordinate to those of the offender's know- 
ledge or intention at the time of the commission of the offence. That 
question is paramount, both for the purpose of determining the nature 
of the offence, as well as for determining the measure of sentence to be 
passed on the accused. Indeed, it is a part of the Code that there 
can be no crime without criminal consciousness, and it is therefore the 
first thing that the prosecution are called upon to establish in a case 
of culpable homicide whether it docs or does not amount to murder 
Under English Law, the first ingredient of such a crime is ‘‘malice”; 
but the question of “ malice '' has only a subordinate place in the Code. 
It is not even a part of the accepted definition of the offence. And the 
framers have wisely steered clear of that word the legal significance 
of which is somewhat at variance with its popular significance.^^7) 

3215. In law malice may be express or implied, the former ex- 
piession meaning a sedate deliberate mind and formed design, the latter 
implying no definite state of the mind but as may be assumed from a 
deliberate cruel act committed by one person against another. 

riie word “ malice " has had a long history, but in its present legal 
sense it denotes a wrongful act done intentionally without just or law- 
ful excuse. In this sense, it closely approaches the terms employed 
by the Code in the definitions of murder and culpable hopiicide. But 
whatever may be their close analogy, the offence here defined must be 
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judged by the light of intention and knowledge apart from motive or 
malice Motive may, no doubt, be referred to for the purpose of 
establishing the existence of criminal consciousness, for motive is the 
mam spring of human action, but motives of men are many and varied 
arid they often he hidden deep in the bosoms of men and cannot be 
conjectured All that law can do is to go as far as his knowledge and 
intention It could not do less, for, to punish a man for an act neither 
intended nor known would be as meaningless as it may be mischievous 
It would deter none from the commission of crime, nor purge society 
of its pests On the other hand, by making persons responsible for 
their irresponsible acts it will bring law into contempt and defeat the 
very purpose for which it is promulgated 

3216. Criminality has thus been rightly grounded on knowledge 
and intention, but how are the}'- to be proved^ Only external and 
visible acts, which are the outw^ird symbols of innate consciousness, 
observation and experience, enable us to judge of the connection be- 
tween men's conduct and their intentions But such generalizations 
though necessary have their due limits As Lord Bacon said m his 
Novum Organum , The human mind has this property that it readily 
supposes a greater order and contormily m things than it finds, and 
although many things in nature are singular and entirely dissimilar, 
yet the mind is still imagining parallelled correspondence, and relations 
between them which have no existence This natural propensity 
cannot be too closely watched It leads to misinterpretations and 
misunderstandings which, m an offence so comprehensive as homicide, 
may lead to serious failure of justice. 

3217. Meaning of Words . — With the %ntenhon of causing death '' : 
To begin with, the offence must fall under s. 299 Then if the death 
was caused intentionally, the graver sentence prescribed in the first 
paragraph applies. * Knowledge that %t is likely to cause death 
ordinarily implies that the offender had no intention of injuring any 
one in particular. 


3218. Culpable Homicide. — The offence of culpable homicide not 
amounting to murder is a highly technical offence, the elements of 
which are not all to be found in the definition of the term m s 299, nor, 
indeed, is that definition complete or conclusive so far as it goes For 
as is pointed out in the very next section, all culpable homicide com- 
mitted under the special circumstances detailed therein is murder — ^the 
result then is that only those offences which are not murder are cul- 
pable homicide. This term is thus a gmus of which the ofifence of 
murder is a species; what constitutes homicide must then be taken 
with reference to which homicide constitutes murder, for which 
pur|^se it is necessary to examine both the sections in each case of 
homicide or murder; presenting itself for analysis This must be 
doue having regard 'fo what is common to the oifences and what is 
special to each of them 

The offence of culpable homicide is thus an offence which may 
or may not be murder. If it is murder, it is culpable homicide amounl- 
iijg to murder, for which the punishment is that prescribed in s. 


(20) Aphorism^ 45; cf Bacon’s Ad- 
vancement of Learning, Bk. 2, 


(21) Shzve Em, 3 L. B R, 122; Nga 
Tun, 35 I C 5x1, 
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302 This section deals with cases not covered by that section, a 
it divides the offence into two distinct classes, that is {a) those 
which the death is intentionally caused; and {h) those in which t 
death is caused unintentionally but knomngly In the fomier case t 
sentence of imprisonment is compulsory, and the maxirnum senter 
admissible is transportation for life. In the latter case, impnsonme 
is only optional, and the maximum sentence extends only to impriso 
ment for ten years. The first clause of the section includes or 
those cases in which the offence is really murder, but it is mitigat 
by the presence of circumstances recognized in the exceptions to 
300(3^); the second clause deals only with cases in which the accus 
has no intention of injuring any one m particular. 

3219. In awarding sentence under the last section, the same cc 
, siderations do not necessarily weigh with the Cou 

Killing t e u- same time, the absence of intenti 

*®*’**^* (as in clause 4 of s. 300) is a consideration whi 

the Courts regard in practice as sufficient to justify the passing 
the alternative sentence prescribed for that offence (s. 302). The d 
crimination here given is thus based upon a consideration which m 
as well be extended to the capital crime. But there are cai 
in which the intention to cause death receives even a more sympatl 
tic mitigation than death caused without intention, but with kno 
ledge For instance, the Courts have unexceptionally treated w 
compassionate consideration the intentional causing of deatli of 
adulterer of his wife found flagrante delicto, and which has sometiir 
resulted in the infliction of a nominal sentence when the provocati 
was aggravated by the presence of the adulterer in the accused's oi 
house and after repeated warnings. On the other hand, a person ti 
intentionally causing the death of another by a dastardly or bru 
assault has always deserved the utmost seventy of law* Legal punis 
ment has therefore often to be varied according to notions of soc 
morality. In England, adultery is no crime — in India it is a crii 
almost’ justifying homicide. 


3220. In cases of homicide falling under any of the exceptions 
s. 300, the quantum of punishment must vary with the quantum of mi 
gation. So again, a homicide whose offence falls under any of t 
explanations to s. 299 is, comparatively speaking, entitled to me 
consideration than another In such cases the Court takes ir 
.consideration the absence of intention, the nature of the act and t 
cause which impelled it to the amount of violence actually used, t 
nature of the weapon used and the mode of using it. A person, w 
killed with a single blow of his dao a midnight intruder into his hor 
“for the purpose of having criminal intercourse with his wife, was he 
to have been guilty only of grievous hurt on grave and sudden provoc 
tion, and was let off with an imprisonment for a term of one y€ 
only. But the result would have been very different, indeed, if t 
same treatment had been meted out to, say, a tax-collector or a bail 
of Court entering his house to execute a decree, or an officer of poli 
to apprehend a proclaimed offender. C^4; The prisoner had caught I 


{ 22 ) 

852. 


i, <1911) P. R. No. 3, 10 I C. 


(23) Nga Tun, 35 I C (R ) 511. 

(24) Dttta, (1869) P. R. No. 31. 
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wife in the act of adultery with her paramour and killed them both 
with a single blow, after which he went on dealing further severd 
blows In doing so' he was held to have acted in a cruel and brutal 
manner, and he was, therefore, tiansported by the Sessions Judge, 
but on appeal, his sentence was i educed on the ground that it would 
not be just to apply the ordinary stand-point of reason to the conduct 
of a man infuriated by grave provocation and deprived of self- 
control. 

3221. The same view was taken in another case in which thei 
accused was the donkey-driver ot one J with whom he and his wife 
lived. Accused knew that J had an intrigue with his wife. One morn- 
ing J ordered the accused to go out with the donkey, which he did, 
but suspecting that J*s real object was to get rid of him and to have 
sexual intercourse with his wife, he left the donkeys in charge of 
another, and returned himself to the house. Finding the door of his 
room shut, he pushed it open and discovered J having intercourse 
with his wife. He fetched a chopper from another room and dealt 
his wife several savage blows about the head and killed her J mean- 
while contrived to escape, tlis case was held to be covered by Excep- 
tion 1 to s. 300, and he was convicted under the first clause of this sec- 
tion 0) The case would have been scarcely any different even if the 
accused had caught him immediately after the aetJ-*^ 

That such provocation is the gravest of provocations which mortal 
man can receive is universally acknowledged, and the Courts are, there- 
fore, specially lenient with an offender who avenges such insult by 
slaying the adulterer or fornicatoi of his female relative. But if the 
means employed for taking such revenge are cruel and brutal, the 
Court does not regard the accused entitled to the w^ame commiseration. 
Such was the case of the accu:>ed who having caught the deceased 
in the act of adultery killed him by strangulation, and upon winch the 
accused killed the deceased in an unusaully brutal and determined 
manner, and the sentence could only be reduced to three years under 
the first part of this section, ^3) though the sentence of one yearks 
rigorous imprisonment was held to be sufficient in a similar case m 
which the accused had caught the deceased in the act of adultery with 
his married sister*, and killed him by striking him one blow with a 
stick, fracturing his skull. 

3222. The same sentence was meted out to another who had 

caught the deceased stealing his crop on a dark 

Killing Offendexrs. night, and who thereupon pursued the thief who 
tried to run away and ran his head against a tree 
and fell. The prisoner hit him recklessly with a stick not of a 
very formidable dimension, while on the ground, and fractured his 
skull in two places, causing death It was held that the accused had 
exceeded the right of private defence, but inasmuch as the accused's 

(25) Said Alt, (i8go) P. R. No. 8; (3) Sahib, (1900) P R No. 27; Hira- 

Ajudhi, 2 O. L J 463, 30 I. C. 449 lal, 61 I C. (A ) 165 (sentence 5 years) ; 

(1) Fazal, (1899) P. R No. 8, Maha- Muhammad Yar, 3 L. L. J 40, (1924) 

deo, g 0 L. J. 597I 74 I- C. 712, (1923) A I R (L) 62; Marmuthu, (1923) M. 
AIR (Oudh) 1 12 W. N 769, 73 1. C. 961 (case of wife 

(2) Shanf, II I C. (R) 993; Balia, murder) 

( 1913 ) P. R« No. 3, 9 I. C 208. (4) Fazal Dad, (1904) P R No 4. 
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crop had been previously stolen, and he was naturally incensed, his 
offence w^as committed under extenuating circumstances not calling 
for more than a lenient sentence/s) In another case on the same facts 
the accused was altogether exonerated, and it was thrown out that 
even if the accused exceeded the right of private defence, a very light 
punishment would have had sufficed to meet the ends of justice ^7) 
Similarly death caused in the heat of passion in a sudden fight is viewed 
with some lenity.^®^ 

3223* A was ill-treating his wife, and was consequently pursued 
by a number of villagers including the villagfe-headman. The accused 
met A and tried to slop him A hit the accused on the head with *i 
bamboo, and the accused in return gave A a fatal blow on the neck 
which severed his carotid artery and caused his death. The accused 
was convicted under the first part of this section ^9) 

3224. Act Done with Knowledge of Likelihood of Death. — Again, 

Clause (21 there is the recognized difference in criminality 

^ between an mtentional act and an unintentional act 

done with the knowledge of the consequences. Such an inference may 
be drawn from an act negativing an intention to cause death, as where 
a police-officer tortures a prisonei in his custody with a view to extort- 
ing his confession, in which case there can be no intention to cause 
death, but there may be knowledge of the likelihood of death The 
accused, who had committed lurking house trespass by night, in trying 
to make good his escape, struck out wildly with a dangerous weapon 
his pursuers, killing one of them, and the Court convicted him under this 
section The same view was taken in a converse case, where the 
accused and the deceased had quarrelled over the stealing by the 
deceased of some crops, whom the accused strangled to death with his 
hands.C^^) So it was held to be homicide falling short of murder, 
where the dacoits had stuffed a cloth into the deceased’s mouth with 
a view to silence him, but of which he died 

3225. The same view would probably be taken of a person who 
hits another taking care not to hit him in a vital part. Accused went 
to shoot in the jungles; an altercation arose between him and the 
deceased, the former interfering to prevent the latter from committing 
real or supposed cattle trespass; the deceased thereupon attacked the 
accused with a large club, who fired without any aim, but lowering the 
muzzle of his gun, so as not to hit a vital part, but death ultimately 
resulted from the wound inflicted. It was held that the act of the ac- 
cused was not a legal exeicise of tlie right of private defence, as it was 
not necessary for his defence that he should fire, as he had only to stand 
back and let the deceased alone, and he was safe ; hut at the same time the 


. ( 5 ) Bag, (1902) P. R 29, distinguish- 
ing Mokee, ^12 W. R. 15; to the same 
effect, Kallu, 64 I C. (A ) 133; Sundar 
S%ngh, (1912) P W. R 6, 19 I C 318. 

(6) ^kee, 12 W R 15, 

(7) Makee, 12 W. R 15 (16). 

(8) Sowai:oo, (1866) P R No 105: 

(1895) P. R. No Si Rahmat, 


(1902) P. R No 30 

(9) ^SfO' Tun Nyein, 38 I C 316. 

(10) Gujjar, (1911) P. R. No. 12, 12 
L C 967. 

(fi) Sundar Singh, (1912) P. L R 
68. 15 I C 318 

(12) Sengoda, i8 M. L. T. 103, 30 I. C 
438. 
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offence committed was one which was only punishable under this 

clause/ '3) 


The same view was taken of the two accused who went out armed 
with sticks and lay in wait for a man who had enticed away their rela- 
tion, and when he came up, beat him on the chest and back, but avoided 
hitting him on the head The deceased died of the injuries inflicted 
The Sessions Judge convicted the accused of murder, but on appeal 
it was modified to one under this clause having regard to the fact that 
they had avoided hitlmg him on the head/^*^^ The accused Hussein 
had for some time suspected his wife of criminal intrigue with the 
deceased His friend K gave him information that the aec^ased 
had made an assignation with Hussein's wife Hussem and 
K went to the appointed place, the former armed with a stick They 
caught the deceased in the act of committing adultery with his wife. 
He pursued the deceased for SO paes and than struck and killed him, after 
wards turning upon his wife, who had been held by K, wounded her 
severely Hussein was convicted of murdei, and K of its abetment 

3226. In the course of a quarrel which arose out of the felling 
of a tree, the accused Gujan struck the deceased with sticks causing 
his death The Court held that it did not appear that m attacking the 
deceased there was present in the mind of the accused anything more 
than a knowledge that -he was likely to cause grievous hurt, and the 
accused was consequently sentenced to two years' rigorous imprison- 
ment Os) A similar view has been taken in other cases The same 
view was taken of the two accured whose father had a quarrel with 
the deceased as a result of which he was discharged from the mill in 
which the accused were also employed. The deceased was proved to 
have entered the mill and threatened the accused, whereupon they 
lost their temper, but after the deceased had withdrawn followed him 
and struck him on his head from behind a violent blow with a ferruled 
stick, killing him withm a few hours. The Court convicted tlie accused 
under this section, holding their act to have been prompted by a sudden 
passion due to the pro^ocatioii given by the deceased.^^7) Where 
death is caused by blo-<vs strucic to the deceased by several accused 
persons and it cannot be made certain which blow was struck by any 
individual accused, the conviction oi any of them under this part cannot 
be maintained/ 


3227. In cases where death is caused by a single blow*, given in 
KilliMinAnMr anger on the impulse of the moment with a 
weajjon not lethal in its nature, the question 
whethei the injury was inflicted with Ihe intention or knowledge of 


(13) Kureem Buksh, (1868) P R. 
No. J3; Nga Tm, 35 I. C (R ) 511 

(14) Faqir Muhammad, (iSpo) P. R. 
No 10; Bakhshish Singh, ^ I C. 826; 
(1925) L 549; Beh, 7 L L J 524, (1925) 
L 621 

(i’ 5 ) Gujan, (1893) P. R 18. 

(16) Chandan Singh, 40 A 103; Beik 
Singh, 17 A L. J 56, 49 L C. 169, Ram- 
san, (1920) P W K 2, 54 I C 51; 
Waryam Singh, 72 I C. 6n, Dayal 


Singh, 5 L L. J 228, 71 I C 52, (1914) 
A. I. R (L.) 47; Jahana, (igi6) P. L. 
R 109, 36 I C 131 , Dalip Singh, L L / 
44, 86 I C 341; (1925) L 318. 

(17) Sardar Khan, 41 B 27; Mawng 
Aung Tun, 36 I C 592, Kunda Singh, 
(1914) P L R 3, 22 I C 754. 

(18) Jahana, (1916) P L R 109, 38 
I C 131; Niamat, 86 I C 337, (1025) L 
117. 
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causing death is one of fact and not of law, and the finding must, there- 
fore, depend upon a couj-ideration of ail the facts and circumstances 

of each case The accused had two wives one of whom was reduced 
to a poor condition of health owing to his ill-treatment. She was one 
day found suffering from a serious injury of which she died. It was 
held that being in the house of the accused it was on him to account 
for the injury and his failure to do so was sufficient to incriminate 
him of this offence for which he was sentenced to imprisonment for 
10 years.<^9) The deceased had a domestic quarrel with his wife about her 
having given away in marriage one of their daughters to a man ol 
whom the accused "disapproved, hi consequence of which he struck her 
a blow with a pole on her head of which she died. The Sessions 

Judge held that having regard to the deadly instrument and the vio- 

lence of the blow the case of the accused fell under clause 3 of s 300 
and he was accordingly convicted of murder, but on appeal his convic- 
tion was altered to one under this clause. 

In another case the prisoner quarrelled with his wife who was 
dilatory in the performance of her household duties. He exchanged 
abuses with her, and acting on the spur of the moment he seized a 
heavy hammer lying hard by and with it gave her a blow on the side 
of her head from whicn she died. He was convicted under thi.s 
clause,^^^^ These cases were no doubt decided m the way the/ were 
on account of the trifling nature of the quarrel and the absence of any 
motive for causing death. Such was the case of the followers of a 
Rajput zemindar who being assaulted by a mahar tenant could not 
restrain their passion, set upon him and beat him with lathis which caused 
his death.<^2^ In the course of a faction fight the accused inflicted a 
fatal wound on the deceased, who was not actually engaged in the 
fight, and who had cried out that he was unarmed. It was held that 
in the heat of passion it is possible that the accused may not have 
heard, and if heard, not believed that the deceased was unarmed and 
that therefore his case was entitled to the benefit of the fourth excep- 
tion to s. 300 and the sentence of death passed on him was consequently 
reduced to transportation for seven years.^'*^) 

3228 . Incredible though it may seem, the accused had himself 
confessed that he had killed his stepfather, an in- 
Killing by Consent. valid old man, who agreed to his being so killed, 

because the accused wanted to implicate three of 
his deadliest enemies of his murder. The case was held to be covered 
by Exception S to s. 300 and the accused was awarded transportation 
for lile.^^4^ 

3229 * The accused, an adult, tried to have sexual intercourse with 
his immature child-wife. In doing so he ruptured her vagina and des- 
troyed the partition between the vagina and the rectum irt consequence 


Rahim Dad, (1913) P W R 3, 
19 I. C 715. 

(20) Karm, (1893) P. R. No 5; Sar- 
dar Khan, 41 B. 2% ' but see Mammum. 

(1916) P. R No. 35.*' ’• 

(21) Rahmat, (1902) P R. No 30, 
following Karm, (i$93) P. R No. 5 


(22) Jaipal Kunbi, 66 I C. (N ) 665, 
(1922) A L R. (N) 141 

(23) Nga Thwe, 4 Bur. L. T. 17, H 
I. C 656' 

(24) Ujagat Singh, (1917) P. R No 
45. 42 I. C 413 
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of which she died. He was held to have brought himself under the 
provision of this section in that he did a dangerous act with wanton 
disregard as to the consequence to his wife and so caused her 
death/^s^ 

3230. It is said that in cases of death caused by reckless violence 
but without premeditation, a safer cnteiion to determine the question 
whether the accused is guilty of the offence of murder or of culpable 
homicide is to look to the nature of the weapon more than to the 
nature of the injuries inflicted But m such cases the nature of 
weapon is but ap accident. The nature of the weapon used -is no 
doubt relevant, but what is more relevant is the frame of the accused’s 
mind, the number arid nature of the injuriesf®^ and the part of the 
body selected for inflicting them. Where, for example, in a sudden 
quarrel with the decased, the accused seized him by the testicles and 
squeezed them with considerable force for a considerable time from the 
effect of which he died It however, appeared that the injury was 
not in the ordinary course sufficient to cause death; but it had that 
effect because the ‘ deceased was “ in an unsound bodily condition/’ 
The accused was convicted of hurt ^3) 

3231. Lastly come acts causing death, but in which there is nei- 
ther intention nor knowledge They are now provided for by the next 
section to be presently considered. 

3232. Case for Minor Offence. — From what has been stated 
before, it will be obvious that where there is neither intention, 
knowledge, nor likelihood that the injury will or can result in death, 
the offence would be neither murder, nor culpable homicide not 
amounting to murder, though it might amount to the voluntary caus- 
ing of grievous hurt with or without dangerous instrument, punishable 
either under s. 325 ot s 326. Such was the case of one Mohiuddin, 
a young man age4 21, who had stabbed, one Dina with a pen-knifc 
four inches long Jt appeared that while the accused was having a 
petty quarrel with another, Dina came along and asked the accused 
to desist,- whereupon the latter turned round upon the peacemaker, 
who being a wrestler threw the accused down and gave him a beating. 
In the fight Dina’^s shirt was torn, and he in turn snatched away the 
accused’s turban. Dina asked the accused to mend his shirt and the 
accused is said to' have replied that he would finish him by the evening, 
when they met again. Accused again demanded the return of his 
turban, caught him by the neck and stabbed him in the abdomen with 
a pen-knife of which he died The Court found that the injury was 
‘’only one, and it was a matter oi pure accident that the blow was 
struck in a tender’^region, the result of which could not ordinarily have 
been foreseen by anyone not fully conversant ^with the anatomy of the 
human body” In the result the accused was convicted under s 326 
and sentenced to imprisonment for three years/^) 


(25) Shahu, n S. L R 76, 42 I, C. 

731 

Ci) Hashtm, 7 S L R. 29, 20 I C 619 
(2) Kya Nyan, 8 L B R 125, 33 I C 
^^34 


(3) Bai Jtba, 19 Bom. L R 823, 42 I 

C 754 ^ 

(4) Ghulam Muhiuddin, 3 L L. J 581. 
53 I C 450, see also Ram Asre, 26 O 
C 18, 73 I C. 49, (1923) AIR (Oudh) 
97 
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In another case whefe the deceased had been struck several blows 
with a piece o£ firewobd and the injuries inflicted were: (1) a contused 
wound on the head which was not of a dangerous character, and had 
nothing to do with the man's death, (2) bruises and abrasions, (3) 
fractures of two ribs, -and (4) rupture of the spleen; and according to 
the medical evidence the spleen was not that of a healthy man, and 
the injuries inflicted and even the fracture of the ribs, would probably 
not have ruptured the .spleen if it had been healthy, or caused the man’s 
death in the ordinary course of naturCy the conviction, -Was altered 
from one under this section to one under s. 325/^^ 

304-A. Whoever causes the death of any person by 
doing any rash or negligent act not amount- 

negiigenfe culpable hoiiiicide shall be punished 

negjgence, imprisonmeiit of either description for 

a term which may extend to two years, or with fine, or with 
both. 


Synopsis* 


(1) Analogom Law (3233- 

3234). 

(2) Procedure and Practice 

(3) Proof (3236) 

(4) Form of Charge (3237) 

(5) Principle (3238) . 

(6) Meaning of Words (3239) 

(7) Causing Death by Rash and 

Negligent Act (§240-3241). 

(8) What %s Rash or Negligent 

Act (3241) 

(9) Direct Violence Excluded 

(3242) 

(10) There must be Absence of 

Intention or Knowledge of 
Consequence ( 3243-3244) 

(11) Rash or Negligenf Act must 

Cause Death (3245) 

(12) Only Gross Neqliqj^nce Culp- 

able (3246-32^, ' 

(13) Death by Coercion, or Fraud 

(3249) ^ ‘ 

(14) Care in Shooting and Driv- 

ing (3253). 


(15) Negligent Use of the Public 

Way (3254) 

(16) Case for Special Care (3255- 

3256) 

(17) Lawful Acts Improperly 

Done (3257) 

(18) KUling by Improper Medi- 

cine or Surgery (3258- 
3259) 

(19) Death by Love Potion or 

Charm (3260). 

(20) Negligence only Criminal If 

Diligence would have Sav- 
ed (3261-3262) 

(21) Negligence by Illegal Omis- 

sion (3263-3264) 

(22) Where Consequence is Too 

Remo te ( 3265-3271 ) , 

(23) Contributory Negligence 

Why Relevant (3272- 
3273). 

(24) Contributory Negligence « 

How Far Irrelevant (3274- 
3276) 


3233* Analogous The offence here described has no cor- 

responding name in English Law. It no doubt falls under the more 
comprehensive category of “ manslaughter,*' but that term is used in 


($) Mahdbir, 19 A. L. J 295. 



S.304<A.] 


OFFENCES AFFECTING LIFE 


1613 


English Law to designate olfences which are not only comprised in 
this section but those which aie punishable as culpable homicide not 
amounting to murder In the view of English Law manslaughter is 
principally distinguishable from murder in this, that though the act 
which occasions the death is unlawful, or likely to be attended with 
bodily mischief, yet the malice either express or implied, which is the 
very essence of murder, is presumed to be wanting in manslaughter, 
the act being rather imputed to the infirmity of human nature 
Murder is unlawful homicide with malice aforethought, manslaughter 
is unlawful homicide without malice aforethought, as such 

3234. This section was added to the Code by the Amending Act of 
1870^^^ which extends to it Chapters IV (General Exceptions, ss 76- 
106), V (Abetment, ss 107-120) and XXIII (Attempts, s 511) 
This supplies an omission providing for the offence of manslaughter 
by negligence, and which was provided for by the following clauses 
m the draft Code, but which appears to have been unaccountably omit- 
ted from the Code when it was finally enacted. — 

“304 Whoe\er causes the death of any person by any act or any illegal omission, 
which act or omission was so rash or negligent, as to indicate a want of due regard 
for human life, shall be punished with imprisonment of either description for a term 
which may extend to two years, or fine, or both 

“305. If the act or illegal omission, whereby death is caused in the manner des- 
cubed m the lasjt preceding clause, be apart from the circumstance of its having caus- 
ed death, an offence other than the offence defined m clause 327 or an attempt to com- 
mit an offence, th^ offender shall be liable to the punishment of the offence so commit- 
ted or attempted, in addition to the punishment provided by the last preceding clause 

" Explanation — In cases in which the doing of a certain thing and the attempting 
to do that thing are distinct offences, if the offence defined in the last preceding clause 
be committed in the attempting to do that thing, the additional punishment to which 
the offender is liable is the punishment not of attempting jo do that thing, but of 
doing that thing 


** Illustrahon 

“ A uses f oirce to Z, a woman, intending to ravish her He does not ravish her but 
commits the offence defined in clause 304 Here the term of imprisonment to which 
A has made himself liable is to be regulated not by the term of imprisonment assigned 
to the offence of attempting to ravish, but by the term of imprisonment assigned 
to actual rape, is, to say, A is liable to rigorous imprisonment for a term of not 

more than sixteen nor less than two years” 

3235. Pirocedure and Practice. — ^This offence is cognizable, and 
warrant should ordinarily issue m the first instance It is bailable, 
but not compoundabk, and is triable by the Court of Session, Presi- 
dency Magistrate, or a Magistrate of the first class Where^an accused 
was charged with culpable honaicide and the evidence showed that the 
deceased had an enlarged spleen, and that his death was caused by 
rupture of. the spleen occasioned by blows inflicted by the accused on 
the body of tfej deceased, it was held that it was not sufficient m order 
to find the accused guilty of a rash act under s. 304-A of the Code, 
that the jury should be satisfied only of the prevalence of the disease 
of enlargment of the spleen in the distnet, and infer therefrom cnmmal 


(6) I East P. C 218 ; Foster Cr L 290 (8) Indian Penal Code Amendment Act 

(7) Doherty, 16 Cox ^06. (XXVII of 1870), s 12 

: ‘ (9) 5. 13. 
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rashness in beating the deceased ; but that they should also be satisfied that 
the accused was aware of the prevalence of such disease in the district, 
and also aware of the risk to life involved in striking a person afflicted 
with that disease 

3236. Proof. — ^The points requiring proof are : — 

(1) That death of a human being 

, (2) That the accused caused his death 

(3) That the death was caused by the doing of a rash or negli- 

gent act 

(4) That the said act did not amount to culpable homicide. 

3237. Charge. — The charge should run thus: — 

“ I (namie and office of Magistrate, etc ) hereby charge you (name of 
accused) as follows* — 

That on or about the day of at you caused the 

death of ^by doing an act to wit ^which was a rash (or negligent) 

act not amounting to culpable homicide, and thereby committed an 
offence punishable under s 304-A of the Indian Penal Code, and within 
my cognizance (or of the Court of Session 09 the High Court) 

’ ''And I hereby direct thatWou be tried (by the said Court) for 
the said offence^' 

3238. Principle. — This section presents in an attenuated form the 
offence of homicide, which is designated in English Law manslaughtei 
.by negligence. Taking this section with those punishing homicide, thfe 
Code punishes three classes of homicide, that is murder, culpable 
homicide and homicide by negligence. The last belongs to the class of 
offences which, ,yrhen not^ capsmg death, are also otherwise punishable 

.>»as public nuisances.^“^ The degree of criminality in each case depends 
solely upon the mentality of the accused, and not upon the nature 
and effect of the act; death is caused in each case but the nature of 
criminality in each case differs. In the first case where there is sedate 
deliberation, law esteems it a murder; in the second case where that 
deliberation ,is not wholly unreasonable, law esteems it a crime of a 
lower order, and where there is no deliberation at all, the offence is viewed 
f wiA still greater leniency. This section* apiilies to all acts, which are 
not cnmmal in themselves, but are punishable by reason of death being 
caused.C*^> 

3239. ^ Meaning of Who ever causes death,** for the mean- 
ing of which see s 299 ** Any rash or negligent act ** includes any act done 

rashly or negligently,(^3) but not intentionally or designedly A 
rash act is pnmarily an over-hasty act, and is thus opposed to a' deli* 

•berate act, but it also includes an act which, though it may be said to 


(10) Safatulla, 4 C 815. 

(11) Ss. 279-2^ 

(12) Mehn Jlahi, (1911) P. W. R. 26. 
12 I. C 93 

(13) Morgan, 36 C 302 


(14) Isthnga'fbpd, 14 Bom L, R 887, li 
I. C S42, Knre, 16 A L j 615, 51 I C 
677; Gajar, (1911) P. R. No 12, I. C 
967; Pal Smgh, (1917) JP No 28, 4 ^ 
I. C 980. 
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be deliberate/ is yet done without due deliberation and caution 
Negligence is the breach of a duly caused b} omission to do something 
which a reasonable man, guided by those considerations which ordinari- 
ly regulate the conduct of human affairs, i would do, or the doing of 
something which a prudent and reasonable man would not 
(§ 2756 ), 

3240. Causing Death by Rash or Negligent Act.— -In the last 

(1) What IS a chapter dealing with rash or negligent act consti- 

Rash or Negligent tuting public nuisances^*?) a general view of the 

^ ^ doctrine of criminal negligence has been present- 

ed In this section the oflence is the same but it is aggravated by the 
fatal result, and m consequence of which the Code has treated it as a 
distinct offe'nce. It corresponds exactly to what is designated in 
English Law as manslaughter by negligence According to Stephen, 
J , “Manslaughter by negligence occurs when a person is doing 
anything dangerous in itself, or has charge of anything dangerous in 
Itself, and conducts himselt in regard to it in such a careless manner 
that the jury feel that he is guilty of culpable negligence, and ought 
to be punished Suppose a man performed a surgical operation, 
whether from losing his head, or from forgetfulness, or from some 
other reason, omitted to do something he ought to have done, or did 
something he ought not to have done, in such a case there would be 
negligence ' But if there w’^as only the kind of forgetfulness which is 
common to 'everybody or if there was slight want of skill, any injury 
Which resulted might furnish a ground for claiming civil damages, but 
it would be wrong to proceed against a man criminally in respect of 
such injuries But if a surgeon was engaged in attending a woman 
during her confinement, and went to the engagement drunk, and 
through his " drunkenness neglected his duty, and' the woman's life was 
in consequence sacrificed, there would be culpable negligence of a grave 
kind. It IS not given to every one to be a skilful surgeon, but if is 
given to every one to keep sober when such a duty has to be per- 
formed ^ 

3241. So Holloway, J , pointed out the distinction between culp- 
able rashness and culpable negligence '' Culpable rashness is acting 
with the consciousness that the mischievous and illegal consequences 
may follow, but with the hope that they will not, and often with the 
belief mat the actor has taken sufficient precautions to prevent their 
happening. The imputabihty arises from acting despite the conscious- 
ness (hxur'm) Culpable negligence is acting without the conscious- 
ness that the illegal and mischievous effect will follow, but in circum- 
stances which show that the actor has not exercised the caution incum- 
bent upon him, and that, if he had, he would have had the consciousness. 
It IS manifeJst that personal injury, consciously and intentionally caused, 
camot fall withm either of these categories, which are wholly inappli- 
cable to the case of an act or senes of acts, themselves intended, which 
are the direct producers of death To say that because in the opinion 


B P J L (i7) Ss 279-289 

CP, U Ex ^84 vr 
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of thd operator, the sufferer could have borne a little more . without 
death following, the act amounts merely to rashness because he has 
carried the experiment too tar, results from an obvious and dangerous 
misconception 


3242 . Where therefore, in a quarrel with his wife the accused 


(2) Direct Violence 
Excluded. 


struck her one or more blows on the left side with 
a heavy stick, which ruptured her spleen^ caus- 
ing her death within an hour, the accused could 


not be said to have caused it by doing a rash or negligent act within 
the meaning of this section. In such an act the hurt caused was 
voluntary and its severity made it grievous. The rupture of the spleen 
was an accident The accused was therefore guilty of voluntarily caus- 
ing grievous hurt under s. 325 and not of an offence under this sec- 
tioiL<^°> Speaking of this case Straight, J., said: “Now, it is to be 


observed that s 304-A is directed at offences outside the range of sec- 


tions 299 and 300, and obviousl}/ contemplates those cases into which 


neither intention nor knowledge of the kind already mentioned enters. 
For, the rash or negligent act which is declared to be a crime is one 


'not amounting to culpable homicide,’ and it must, therefore, be taken 


that intentionally or knowingly inflicted violence, directly and wilfully 
caused, is excluded Section 304-A does not say every unjustifiable or 
inexcusable act of killing not hereinbefore mentioned shall be punish- 


able under the provisions of this section, but it specifically and in 
terms limits itself to those rash or negligent acts which cause death, 
but fall^ short of culpable homicide of either description. According 
to English Law, offences of this kind would come wjithin the categor}^ 
of manslaughter, but the authors of our Penal Code appear to have 
thought it more convenient to give them a separate Status in a section 
to themselves, with narrower range of punishment proportionated to 
their culpability. It appears to me impossible to hold that cases of 
direct violence, wilfully inflicted, can be regarded as either rash or 
negligent acts There may be in the act an absence of intention to 
kill, to cause such bodily injury as is likely to cause death, or of know- 
ledge that death will be the most probable result, or even of intention 
to cause .grievous hurt, or of knowledge that grievous hurt is likely to 
be caused. But the inference seems irresistible that hurt at the very 
feast must be presumed to have been intended, or to have been known 
to be likely to be caused If such intention or knowledge is present, 
it is a misapplication of the term to say that the act itself, which is the 
real test of the criminality, amounts to no more than rashness or neg- 
ligence In the present case the evidence) is clear that the blow was wil- 


fully and consciously given to the deceased woman by the accused j 
and he obviously, therefore, committed an assault at the very least. 
'IHie consequences that resulted from it could not change a wilful and 
conscious act into a rash or negligent one; but their relevancy and 
importance, as* indicating the amount of violence used, bore upon the 
question as to the character of the intention or knowledge to be 
presumed against the accused. Although I do not pretend for a 
moment to exhaust the category of cases that fall within section 304-A 
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I may remark that criminal rashness is hazarding a dangerous or wan- 
ton act with the knowledge that it is so and that it may cause injury, but 
without intention to cause injury, or knowing that it will probably 
be caused The criminality lies in running the risk of doing such an 
act with recklessness or indifference as to the consequences, criminal 
negligence is the gross and culpable neglect or failure to exercise that 
reasonable and proper care and precaution to guard against injury 
either to the public generally, or to an individual in particular, which 
having regard to all the circumstances, out of which the charge has 
arisen, it was the imperative duty of the accused person to have adopt- 
ed 

3243. This section then does not apply to cases in which there has 

been the voluntary commission of an offence against 
(3) There must be person If a man intentionally commits such an 

or *^jSiowledge*^ *o6 offence, and consequences beyond his immediate pur- 
Consequence. pose result, it is for the Court to determine how far 

he can be held to have the knowledge that he was 
likely, by such act, to cause the actual result If such knowledge can be 
imputed, the result cannot be attributed to mere rashness ; if it cannot be 
imputed, still the wilful offence does not take the character of rashness, 
because its consequences have been unforeseen Acts probably or possibly 
involving danger to others, but which in themselves are not offences, may 
be offences under sections 336, 337, 338, ,or this section, if done without 
due care to guard against the dangerous consequences Acts which are 
offences in themselves must be judged with regard to the knowledge, or 
means of knowledge, of the offender, and placed in their appropriate places 
in the class of offences of the same character ^*3) This section must be 
then held to exclude all crises of voluntary hurt or offences in which there 
is an intention to cause hprt, and other acts which are offences in them- 
selves The section rather applies to acts which, though not m them- 
selves criminal, assume that character by reason of the serious consequence 
they entail It would not, for instance, be a rash act for the husband to 
kick his wife on her back, with a seventy causing rupture of the anterior 
coat of her stomach in consequence of which she died almost imm-ediately 

3244. The same remarks apply to a drunken squabble between the 
deceased and the accused in which the latter threw the former down and 
sat upon him, dealing blows about the neck and body, and from which he 
was released by the arrival of the deceased's wife who seized the accused 
by the hair of his head and dragged him off her husband Death was due 
to the curvature of the spine, probably due to jerking the deceased's head 
backwards. The High Court held the case to be one of culpable homi- 
cide and not of rash act under this section The offence was certainly not 
punishable under this section, but it was probably not also a case of homi- 


(ai) Idu Begli, 3 A 776; To the same 
effect Per Ainsile, J , in Ketabdi Mmdul 
4 C 764; Sukaroo Kobiraj, 14 C 566; 
Hasan, 2 Bom. L. R 613; O^Brien, 2 A 
766; Saifulla, (1882) P. R No 15. 

(22) IstUngapa, 14 Bom L R. 887, r; 
LPr 542; Nashkir. (1913) F. L. R 259: 
MM Ah, (1913) k L R. 187. 


(23) Per AinsUe, J., in Ketabdi Mm- 
dul, 14 C 764. 

(24) Damodaran, 12 M 56 

(25) Ketabdi Mundal, 14 C 764; 
Bawaji, (1872) B. U C. 63; RandMr 
Singh, 3 A 597 

(i) Damodaran, t2 M. 56. 
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cide, but of hurt, as was held in Bombay on the same facts <=> The 
accused, a lad 11 years old, asked his mother to cook some ;Wn for him 
as he was going to the fields His mother declined and told him to get 
his wife to do it He therefore threw a lota, which he was then using for 
cleaning his teeth, and struck her on the side of the head causing a fracture 
of the left temporal bone from the effects of which she died immediately 
It was held that this section was inapplicable, though having regard to the 
nature of the act the Court refused to annul the conviction and the fine 
of Rs 5 inflicted upon the accused ^3) The case was, of course, one of 
simple hurt ^4) 

It was said that this section does not apply to cases where the death 
occurred, not from the negligent or rash mode of doing the act, but from 
some result supervening upon the act which could not have been anticipated 
As, for instance, where the accused, finding his field being grazed upon 
by the pigs of the deceased, threw a brick at him which struck him in the 
stomach rupturing his enlarged spleen causing his death. The blow was not 
a violent one, as it left no mark on the skin The only act here done was die 
throwing of the brick-bat, the contact of which with the accused constituted 
hurt. His enlarged spleen was an unseen danger Its effect was to cause, 
death, but which the accused could not have possibly anticipated or guarded 
against. It was therefore neither culpable homicide nor any other offence 
but hurt/5) And the voluntary causmg of hurt ending in death for an un- 
foreseen reason cannot be called a rash or negligent act, nor can the offender 
be charged with having cmsed death by such act (§§ 3007-3022). 

324S. This places emphasis on the word ^'causes'* death, a term 
Ra«h or Negligent which has been sufficiently explained before, but 
Death Cause which may be once more explained in the sense it 

has been used in this connection The word ** cause ” 
has of course a wide variety of meaning Anything contributing to the 
effect, and but for which the effect would not happen, is the cause of it 
word, as here used, necessarily means the immediate, proximate 
and efficient cause, the cousa ccusans, and not merely the causa sine qua 
Certain women were powdering sulphur in a building hired by 
me accused There were some gunny bags used for drying gunpowder 
lying in the building. Owing to some unknown cause they caught fire and 
exploded, and three of the women employed there were so seriously bumi 
that they died, whelreu^ the accused was convicted under this section, 

that he had stacked gonpowder on the premises, 
but the High Court found no evidence to support this finding. It held thai 
the more probable theory was the catchmg fire of the gunnv bags from 
a spark from somewhere. But the Court observed that even if it were the 
^se that me accused had stacked gunpowder in the bujldmg, the fact that 
it caught nre m an unknown way would not expose him to the penalty of 
.Li: impose criminal liability on the accused it is necessary 

that ^e death should have been the direct result of a rash and negligent 
act of the accused, and that act must have been the proximate and efficient 
cause without the intervention of another negligence. It must have been 


(2) Radhika Badru, (1872) B.. U. C 
67. Cf . Randhir S$ngh, 3 A 597. 

(3) 3 Bom R, 395, 


(4) Randhir Singh, 3 A. 597 

(5) Randhir Singh, 3 A 597 

(6) Ontkar, 4 Bom. L R. 
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the causa causans, it is not enough that it may have been the cmsa sine 
qua non 


3246. The negligence in such cases must be what is designated 

o 1 G OSS Ne li- ' gross/' There must be such an amount of reck- 
on y ross egl lessness or negligence as to be something more 
gence u pa e normal or ordinary, it must be something 

which men would at once declare, “ Here is a man riding for a fall ” It 
must be something to the danger of which if one drew the accused’s 
attention, this latter might exclaim, I don‘t care ” It must at once 
bring into view the possibility of danger — ^the happening of some 
catastrophe It must be something more than a mere omission or 
neglect of duty, as for instance, the non-repair of a road by the trustees, 
in consequence of which a person using it got accidentally killed 
In order to render a person liable for criminal negligence, there must 
be something more than mere negligence, for law distinguishes 
between negligence which originates a civil liability and one the 
consequence of which iis a criminal prosecution There is, 

however, no radical difference between the two — the difference is only 
one of degree, and in many cases it is as difficult to say where the civil 
liability ends and the criminal liability begins, as, where criminal negligence 
ends and the wilful mischief begins So Brett, J , said : * There must 
be negligence so great as to satisfy a jury that the offender had a wicked 
mind m the sense of being reckless and careless whether death occurred 
or not 


- 3247. There is, moreover, this difference between the two cases, that 
while the plea of contributory negligence is a good defence to a suit based on 
civil negligence, it is no answer to a liability for criminal negligence So 
Pollock, C B , told the jury * The prisoners are charged with contributing 
to the death of the deceased by their negligence and improper conduct ; and 
if they did so, it matters not whether he was deaf, or drunk, or negligent, or 
in part contnbuted to his own death ; for m this consists a great distinction 
between civil and criminal proceeding. If two coaches run against each 
other, and the drivers of both are to blame, neither of them has any remedy 
for damages against the other But in the case of loss of life, the law 
takes a totally different view; for, there each party is responsible for any 
blame that may ensue, ^ however large the share may be ; and so highly does 
the law value human life that it admits of no justification wherever life has 
been lost and the carelessness or negligence of any one person has con- 
tributed to the death of another person 

In this case the two accused Swindall and Osborne, were indicted for 
the manslaughter of one Durose. They were each furiously driving a cart 
m company, the carts being loaded with pots from the potteries They ap- 
peared to be intoxicated. One or both of them ran over the deceased, for 
which they were indicted The autopsy held showed that death was due to a 


( 7 ) Omkar, 4 Bom L R 679 (682). 

(8) Finney, 12 Cox 625. 

(9) So Denman, C J, said: ''Betw< 
mischief and gross neghgence 

boimdary line is hard to trace; I shoi 
rather say, impossible. The law rt 


them to each other, considering such a 
degree of negligence as some proof of 
malice .” — Lynch v Nurdtn^ i Q B 29, 
(10) Nichollsj 13 Cox 75. 

(n) Swwdm, C. & K. 230. 
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wheel having run over the body, but it was not clear whether one cart 
el passed or both It was contended for the prisoners that in that state 
incertainty neither could be indicted for the offence ; but the prosecution 
alained that it was perfectly immaterial in law whether one or both 
s had passed over the deceased The prisoners were in company, and 
concurred in jointly driving furiously along the road, which being an 
Lwful act, and as both had joined in it, each was responsible for the con- 
lences, though they might arise from the act of the other. And this 
7 was concurred in by Pollock, C B., who said : “ I think the Counsel 
the Crown is right in his law. If two persons are in this way inciting 
I other to do an unlawful act, and one of them runs over a man, whether 
be the first or the last, he would be equally liable. The person who 
s over a man would be a principal in the first degree, and the other a 
icipal in the second degree 


3248. The accused was indicted for manslaughter in that he was 
liianager of a coal mine, and as such it was his duty to cause the coal 
lc in his charge to be ventilated, but that he neglected to cause it 
le so ventilated, and in consequence there was an accumulation of noxious 
es which exploded, killing the deceased It was pleaded in defence that 
ra$ the duty of one of the persons killed to have reported to the prisoner 
t an air-heading was required, and that he had not done so. But 
ule, J., held this to be no answer, and told the jury: “ The questions for 
to consider are, whether it was the duty of the prisoner to have directed 
air-heading to be made in this mine; and whether, by his omitting 
io so, he was guilty of a want of reasonable and ordinary precaution If 
are satisfied that it was the plain and ordinary duty of the prisoner 
lave caused an air-heading to be made in this mine, and that a man using 
sonable diligence would have done it, and that, by the omission, the 
th of the deceased occurred, you ought to find the prisoner guilty of 
islaughter. It has been contended that some other persons were, on 
i occasion, also guilty of neglect ; still, assuming that to be so-, their neglect 
, not excuse the prisoner ; for, if a person’s death be occasioned by the 
Ipct several, they are all guilty of manslaughter; and it is no defence 
who was negligent, to say that another was negligent also, and thus, 
t to try to divide the negligence among them.’^<^3) There is then 
,|or the plea of contributory negligence in an offence under this 
fhe sole question for the jury being — did the negligence of the 
" ^|i:?taterially contribute to the death of the deceased. 



^ ^ Death by Coercion or Fraud. — ^The fact that the death was 

result of an act on the part of the deceased is no answer to 
murder, if the act done was involuntary, or such as he was 
^ from a well-grounded apprehension of death So if a person 
If into a river to escape the fury of a murderer or robber, and 
t/tlije accused would as much be liable for his death as if he 
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had himself slayed him So Erskine, J , told the jury in such a case that 
a man might throw himself into a river under such circumstances as rendered 
it not a voluntary act, by reason of force applied either to the body or the 
mind, and it then became the guilty act of him who compelled the deceased 
to take the step. 

But the apprehension must be of immediate violence, and well grounded 
from the circumstances by which the deceased was surrounded, not that 
the jury must be satisfied that there was no other way of escape, but that it 
was such a step as a reasonable man might take for instance, a 

number of persons were to surround a man and so threaten and f lighten 
him as to make him believe that his life was in danger, and he were to back 
away from them and tumble over a precipice to avoid them, they will be 
guilty of murder Such a case is not incomparable to tliat of a lady 
travelling alone in a railway carriage, who upon being surprised by men 
bent upon robbing or ravishing her, jumps out of the train to escape their 
fury and is killed. The act m each case is an involuntary act on the part of 
die deceased, but it is an act rendered necessary to escape from a threatened 
violence. So the principle in such cases is the same as in the one where 
the accused knowingly induces another to take poison giving it out to be an 
elixir and the latter is thereby killed In each case there is no free consent 
In the one case it is brought about by coercion, in the other case by fraud 

3250 . The prisoner, a boatman, had overloaded his boat It was 
carried by the swell of a steamer against the bows of another steamer which 
it struck, upon which the passengers in the boat jumped up and tried 
to lay hold of the steamer, and as a consequence the boat was upset. One 
witness attnbuted the catastrophe not to the overloadmg but to the accused 
havmg stood up at the time instead of remaining seated and having the 
command of the skulls William, J, told the j'ury: “If the circumstance 
of the passengers jumping up really caused the accident, the overloadmg 
of the boat was immediately productive of such a result, and thus the 
pnsoner is answerable; for he should have contemplated the danger of such 
a thing happening If the fact of the pnsoner standing up in the boat 
was the cause of the catastrophe, then it may be gross negligence on his 
part to have done so; because he is supposed to be acquainted with the 
force and velocity of the tide, and the danger of crossing it under the 
circumstances; on the whole, it is a question for the jury whether the 
deceased met his death either by the gross carelessness of the pnsoner m 
the management of the boat, or in t^ing on board a greater number of 
passengers than it was capable of safely carrying The boatman who 
plied an unsound ferry across a river, which got drowned, drowning 
with It 25 of the passengers, was held to be in the same predicament C'S) 
But though the ferry boat in another case was found to be overcrowded 
at the time it overturned and sank causing loss of life, still the ferry-man 
was acquitted upon its bemg shown that the boat was seawoithy, and the 
accident was due to high wind which commenced blowing after it bad left 
Its moormgs 
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3251. Of course, rashness and negligence are both comparative teims, 
for, there is no such thing as culpable rashness or culpable negligence in 
the abstract. They become criminal by reason of their associations and 
when taken along with other circumstances For example, there is no rash- 
ness in furiously driving on a deserted road where there are no men passing 
or likely to pass, but such driving in a crowded street would be highly crimi- 
nal. So also with negligence. The amount of diligence necessary to be 
used on a particular occasion varies with the necessity of the case Beyond 
that, some negligence would be tolerated as due to the frailty of human 
nature. But if it imperils human life, it would be deemed criminal, foi 
sic uteri Pmo of alienum non laedas^^°^ is a maxim which is of wider appli- 
cability than being confined to the civil law. 

3252. Persons handling dangerous weapons have therefore need to be 
specially careful They must not leave the gun loaded in a place where it ij 
likely to be handled by others ignorant of its nature 

These cases have been already considered (§§ 3130-3133) They al 
illustrate the same rule, namely, that the amount of care which a persor 
is bound to take must have regard to the safety of others And this appliei 
to all acts whether lawful or unlawful But there is this difference in th( 
doing of an unlawful act, that law allows no margin of negligence, whici 
it does in the other case. 

3253. Care in Shooting and Driving. — ^The accused went out shoot 
ing in a jungle with the deceased who separated from him He saw some 
thing moving, and taking it to be game fired, without waiting to see wha 
it was, and shot the deceased He was held guilty under the section 
Where two persons were practising \t target shooting by the roadside, ani 
a shot from their rifles wounded a man resulting in his death, the Cour 
convicted both of them under this section. The accused, a cart-driver 
drove his cart on the south side near to the edge in order the better to se' 
preparations for a festival made on the grounds adjoining the road L 
doing so he neglected to look ahead, and as a child finding the cart approach 
ing it attempted to cross it, it was run over and killed, whereupon th 
accused was convicted under this section, and it was affirmed by the Higl 
Court which said : ** If the child's death was due to its having attempt 
ed to cross the road in front of the cart when to make such an attemp 
was in itself dangerous, and no necessity to run such risk existec 
or if it did exist, was not due to any act or omission on the part o 
the accused amounting to criminal negligence, then the mere fact tha 
by the exercise of greater promptitude or more caution, the cai 
might have been stopped in time, would not be sufficient to suppoi 
a conviction; it is for the prosecution to prove negligence, and to shoi 
that the acts of omission of the accused contributed to the result 
But there was evidence that in attempting to cross the road the chil 
was attempting to get away from the advancing cart Hence as he wa 
killed trying to avoid a danger or in reasonable fear of the dange 
resulting from the negligence of the accused, the latter was respor 
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sible for his death/'^s^ This view is supported by an English case, 
in which the pnsonei, a driver, sat inside a cart instead of attending 
to the horses driven, and it crushed a child on the road who was gather- 
ing up flowers there Bayley, J , held that the prisoner by being in 
the cart instead of at the horses' head, or by its side, was guilty of 
negligence, and death having been caused by such negligence, he was 
guilty of manslaughter/^4^ 

3254. Negligent Use of the Public Way.— The public road is not 

a race-course w^hereon to run races, and persons who offend m that 
respect are naturally held responsible for any mishap that their illegal 
act may cause No one has the right to urge his animals on a public 
road so that they get beyond his control, and it is no defence after- 
wards to say that the horses had become unmanageable when the 
accident occurred Two competing omnibuses were trying to outstrip 
each other, and the prisoner w^as seen whipping up his horses just 
before his omnibus upset. The defence was that the horses took fright 
and ran away. But Patterson, J , told the lury “ The question is, 
whether you are satisfied that the prisoner was driving in such a neg- 
ligent manner that, by reason of his gross negligence, he had lost the 
command of his horses; and that depends upon whether the horses 
were unruly, or whether you believe that they had been racing with the 
other omnibus, and had so urged his horses that he could not stop 
them , because, however, he might be endeavouring to stop them after- 
wards, if he had lost the command of them by his own act, he would 
be answerable, for a man is not to say ‘I will race along a loacl, and 
when I am beyond another carriage I will pull up' If Ihe prisonei 
did really race, and only when he had got past the other omnibus 
endeavoured to pull up, he must be found guilty; but if you believe 
that he was run away with, without any act of his own, then he is 
not guilty The main questions are, were the two omnibuses racing ^ 
and was the prisoner driving as fast as he could, in order to get past 
the other omnibus'^ and had he urged his horses to so rapid a pace, 
that he could not control them? It you are of that opinion you ought 
to convict him” ( 25 ) And which they did The fact that in such a case 
the driver had called out to the wayfarers to move out of the way 
cannot justify the killing of some who lingered behind and got killed, 
even though he may have been in a state of intoxication As Garrow, 
B , told the jur\' . '' If a man drives a cart at an unusually rapid pace, 
whereby a person is killed, though he called repeatedly such person 
to get out of the way, if from the rapidity ot the driving, or any other 
cause, the person cannot get out of the way in time, but is killed, the 
driver is guilty of manslaughter.”^'^ He added that it is the duty of 
every man who drives any carriage to drive it with such care and 
caution as to prevent, as lar as in his power, any accident or injury 
that may occui>( 2 ) ^ f 

3255. Case for Special Care. — ^Persons who exercise the right of 
way have a right which they share with the rest of the communit}' 
They are, theiefore, bound to see that in exercising it they do not 
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trench upon the rights of others by incotninodmg them They have, 
therefore, to obey the rule of the road and pace and i^rders passed tc 
regulate traffic A person using a road is bound to observe the 
rule of the road, but if he does not do so, it is all the more necessary 
for him to use more care and diligence bv keeping a belter look-out 
to guard himself against the greater chance of accidents.<3l A person 
using the road is bound to modulate his pace to suit the traffic, and 
if he is rash or negligent in this respect and death is thereby caused, 
he could not be heard to plead that the road was overcrowded 

So, referring to such a plea Pernn, J, told the jury, that this 
unusual concourse of people, instead of offering any extenuation for 
the prisoner, or diminishing the criminality of his careless driving, if 
they found it to have been such, would but be a circumstance to add 
to it, and that it was his duty as well as of all driving upon such 
occasions, to take more than ordinary precautions against accidents, 
and to use more than ordinary diligence for the safety of the public.^ 
So if a person breaking an' unruly horse, ride him amongst a crowd 
of people, and the horse kicks and causes death, the rider would be 
guilty of manslaughter, if it appears that he was heedless and incau- 
tious, It being unnecessary to show that he had any intention to do 
mischief. 

3256. Indeed, intention or knowledge is no part of the crime here 
described. With intention and knowledge there may be murder or 
culpable homicide, but not this offence It may then be generally 
asserted that this offence is applicable only to cases when the death 
caused is without intention and knowledge, and it is for this reason 
that the cases draw a distinction between a wilful act and a negligent 
act, the latter alone being punishable under this section. So if a person, 
knovring that people are passing along the streets, throw a stone, or 
shoot an arrow over a house or wall, and a person is thereby killed, 
it will be manslaughter, though there was no mtention to harm any 
one because the act itself was unlawful.f^^ So, where a person came 
to town in a chaise, and before he got out, wantonly fired his pistols • 
in the street intending no harm, but accidentally a woman got thereby 
killed, it was held to be manslaughter on account of the act being 
improper and dangerous.<'l An unmarried girl gave birth to a child, 
to conceal which she wrapped it up in a cloth, with the result that 
the child was suffocated and died. It was held that the mother was 
guilty of an offence imder s 304, and not one under this section, inas- 
much as the accused must have known that the way in which she 
tried to conceal the child was likely to result in its death.fs) 

3257. Lawful Acts Improperly Doncw— The degree of diligence 
necessary must then depend upon the necessity of the case. No 
inflexible rule can be laid down or standard prescribed as to what shall 
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be held to be criminal negligence and what not. The fact that the act 
or occupation was itself lawtul will not excuse its being improperly 
executed so as to imperil the lives of others A workman employed 
ifi the dismantling of a house has a pertect right to throw down its 
debm, but if a person happens to be killed, because he threw them 
down without looking out or giving a timely warning, it will be man- 
slaughtei So a workman who, while so employed, thiew down a piece 
of timber crying aloud, Stand clear which was heard by all labourers 
working below, but one, on whom it fell icilling him, was held to be 
guilty of manslaughter 

3258. Killing by Improper Medicine or Surgery. — Persons who 
practise medicine or surgery may be guilty of rash or negligent acts 
in the performance of their duties. In this respect there is no diffe- 
rence between qualified surgeons and quacks. As Bayley, J,, said* 
“It matters not whether a man has received a medical education or 
not The thing to look at is, whether, in reference to the remedy he 
has used, and the conduct he has displayecl, he has acted with a due 
degree of caution, or on the contrary, has acted with gross and impro- 
per rashness and want of caution I have no hesitation in saying, 
that if a man be guilty of gross negligence in attending to his patient, 
after he has supplied a remedy, or of gross rashness in the application 
of it, and death ensues ni consequence, he will be liable to a convic- 
tion for manslaughter.” So Lord Hales wrote* ”If a physician 
gives a person a potion without any intent of doing him any bodily 
hurt, but with intent to cure or prevent a disease and, contrary to 
the expectation of the physician, it kills him, this is no homicide; and 
the like, of a surgeon And I hold their opinion to be erroneous that 
think, if it be no licensed surgeon or physician that occasions this nui- 
sance, then it is a felony, for physic and salves were before licensed 
physicians and surgeons, and, therefore, if they be not licensed accord- 
ing to the Statutes, they are subject to the penalties in the Statutes.”^!^) 
This view has now become established by the consensus of authorities, 
and the only question arising in such cases is * Did the accused show 
''such a gross want of care or such a gross and culpable want of 
skill, in the treatment of the case as to make him criminally res- 
ponsible for the death of his patient. For this purpose the fact that 
a person totally ignorant of the science of medicine or practice of 
surgery undertakes the treatment or the performance of an operation, 
would be material as showing his gross ignorance, from which the 
jury would be justified in inferring his gross rashness m undertaking 
to treat or perform the operation Such inference would be legiti- 
mate where the accused had acted from mercenary motive and not 
a motive of mercy. 

3259. So where a person having been discharged from a hospital 
was recommended to go to the prisoner to get the mercury out of his 
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bones, and the latter, an old woman, who occasionally dealt in medicine 
gave him a solution of corrosive sublimate, on taking one dose of which 
he died, Bayley, J., told the jury “ I take it to be perfectly clear, that if 
a person, not of medical education, m a case where professional ai^ 
ought to be obtained, undertakes to administer medicines which may 
have a dangerous effect, and thereby occasions death, such person is 
guilty of manslaughter He may have no evil intention, and may have 
a good one, but he has no right to hazard the consequences in a case 
where medical assistance may be obtained. If he does so, it is at his 
own peril. Tt is immaterial whether the person administering the 
medicine prepares it, or gets it from another 

3260, Death by Love Potion or Charm. — ^The enemy of one La) 

Singh gave the accused a white powder, which he instructed her to 
mix in his food, explaining that by so doing she should become rich 
and make Lai Singh correspondingly poor. She did as she had been 
told, with the result that four persons died and several others became 
seriously ill. The white powder was arsenic The accused was con- 
victed of this offence The .same view was taken of the wife who 
administered to her husband a love potion or charm given to her by 
her mother to stimulate his passion It turned out to be oxide of 
arsenic which had the effect of killing him.^^^J 

Akm to this is the case of a person who professed to secure im- 
munity from snake-bite by tattooing another, whom he caused to be 
bitten by a snake from which he died. - He was convicted of this 
offence.<^^®> Such was also the fate ot the accused who professed to 
cure a sick person, whom he pronounced as possessed, by beating the 
ghost out of her in consequence of which she gave up the ghost.^’^) 
The accused believed that immunity for his child would be obtained 
by offering it to a crocodile which he honestly believed would take it 
away and then return uninjured, which, however, it failed to do. He 
was convicted under the last clause of this section 


3261. Negligence Only Criminal If Diligence would have Saved.— 

From the preceding discussion it necessarily follows that negligence 
could not be said to have materially contributed to the death of a person 
if death could not have been averted even if there had been no negli- 
gence. ^ It was so laid down by Erie, j in a case in which 'the prisoner 
was driving a ca,rt down a hill, without leins which were lying on the 
horse s back, when a child about three years old ran across the road 
before the horse and the wheel of the cart knocked it down and killed 
it It did not appear that the accused saw the prisoner before the 
accident and Erie, J., told the jury that if the prisoner had had the 
reins and by using them could have saved the child, he was guilty of 
manslaughter; but if they thought he could not have saved the child 
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bv pulling the reins or otherwise by their assistance, they must acquit 
A stationmaster gave a line'cleai to a passengei tiain, while 
a goods train was bhicking the line. U was found that before the 
passenger could get to the goods train it had to pass a wSignal which 
stood at danger, but the night was loggy and there was the chance 
of the guard failing to see the signal It w,is expected that the goods 
tram would move out of the way by the time the passenger reached 
that spot As it failed 1^' do so, there was a collision. The Station- 
master was held guilty of this oflence in that he ra.shly gave the line 
clear m contravention of the rules, and brought about a collision 

3262. The accused was a doctor m charge of a hospital attached 
to a mill He was generally careless in his management of the hospital, and 
mixed up non-poisonous with poisonous medicines w’hich he should have kept 
apart in a locked cupboard. He had to give quinine mixed with quinine 
hydiochbridc He took up a bottle enclosed in its original wrapper on 
which was printed tho word " Poison ’’ He tore up the wrapper apparently 
without noticing the word and poured out its contents to make the mixture 
which he dispensed to 8 persons of whom 7 died, as the bottle he had taken 
for quinine hydrochloride contained strychnine hydrochloride, which w^as 
printed on the label He w'as convicted of this offence and sentenced to 
three months’ simple imprisonment and a fine ^^3) 

The accused, a girl of 17, being harassed and ill-treated by her 
husband, jumped into a well She had even forgotten that she was 
then carrying her child tied to her back. The child died but she was 
rescued The Court altered her conviction under s 302 to one under 
this section But upon the finding she should have been acquitted 
Such was the case of a motor driver who, while cautiously ^ driving 
his car at night along a road under repair, ran over two coolies who 
were sleeping thereon.^^s) 

3263. Negligence by Illegal Omission. — Having regard to the 
definition o>f the term '' act the section is wide enough to^ apply to 
death caused no less by a positive act than by an illegal omission. But 
in the fiist place the omission must be illegal, that is to say, it must be 
an omission which is either in itself an oiience, or is prohibited by law, 
or furnishes ground for a civil action. A person cannot be held 
liable for proffering no assistance when the giving of such assistance 
is not enjoined by law, though it may create ever so strong a moral 
obligation So where the mother omitted to provide a midwife to 
the daughter, who was taken in labour in her house during the absence 
of her father, in consequence of which she died, it was urged for the 
prosecution that the mother bore great ill-will towards the deceased, that 
she had re-married, but it was held that ill-will may be a good ground 
for charging the prisoner of murder, but she could not be convicted 
of manslaughter, as she was under no legal obligation to provide 
medical aid to her daughter in her confinement. 
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Such an obligation necessarily exists in the case of infants, and 
the mother may rightly be convicted of negligently causing their death, 
if it is shown to be due to it No such obligation arises if a person, 
undertaking to provide for the maintenance of another who from age 
and infirmity becomes dependent upon him for support, omits to supply 
him with ordinary nourishment Such an obligation may not have 
been enforceable during the lifetime of the deceased, but it creates an 
obligation for which a person may be held criminally liable for caus- 
ing the other’s death/®'' But if a person had undertaken to pay 
another a fixed maintenance, it does not carry with it the obligation 
to provide him also with shelter and clothing, even in case of illness 
The prisoner had separated from his wite under an agreement, by 
which he was to allow her a fixed sum for maintenance The wife fell 
very ill and was wandering in the streets for a shelter. A policeman 
took her to the prisoner and explained to him her condition, but he 
refused to give her shelter, saying that she was a nasty beast, and he 
could not live with her. She died within two days and the surgeon 
certified that her existence had been abridged by her exposure. It 
was held that the husband was under no legal obligation to provide 
her with shelter after the agreement. ^7) 

3264 . Even when there is a clear legal obligation, it does not 
necessarily follow that all omission resulting in death exposes the 
person guilty of omission to the penalties of this section. For, as 
in the case of acts, so m the case of omisSions — ^probably more so in 
the case of omissions — ^there is room for mistake and error of judg- 
ment/®^ and even when there is neither mistake nor error of judgment, 
every dereliction of duty cannot be regarded as criminal. So Park, 
J., and Alderson, B,, held that to make the captain of a vessel guilty 
of manslaughter in causing a person to be drowned in running down 
a boat, the prosecution must show some act done by the captain, and 
a mere omission on his part in not domg the whole of his duty is not 
sufficient 

32654 KiQing by Accident. — ^A person who kills another by ac- 
cident does not do so intentionally or knowingly, though he may be 
held liable for the quantum of harm caused with that intention or 
Icnowledge. A aimed a blow with a stick at B, but which accidentally 
hit and killed the baby which a woman C had in her arms as she inter- 
vened to separate them. It was held that the harm which A intended 
to cause to B was hurt and it would have been the result if the blow had 
fallen on him, and that the death of the baby was a misadventure 
for which A was not liable. He was convicted of hurt.f'®> 

3266. Where Consequence is Too Remote.-— The fact that the neg- 
hpnee must have mafmaHy contributed to the death makes it criminal. 
Ihe accused Hutchm^n was commandant of the forces at Plymouth. 
A target was placed^ in the sound, and artillery men. were accustomed 
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to practice by firing at it with ball One day one such ball missed 
the target, and striking the waves lecochetted and killed a boatman 
who was at a place in the lawful discharge of his calling. Hutchinson 
was indicted for manslaughter, upon which Byles, J., told the grand 
jury '‘that manslaughter was when one man was killed by the cul- 
pable negligence of another A slight act of negligence was not 
sufficient — all men and women were negligent at some time; it would 
depend upon the degree of negligence By way of illustration: suppose 
a man were to fire a gun in a field where he saw no one, and as he 
fired another irian suddenly raised his head from a ditch ; he could not say 
that man would be guilty of manslaughter; it would be held not to 
be culpable negligence 

3267. “ But supposing a man were to fire down the High Street 
of Exeter because he saw no one, and some one was suddenly to 
appear and was killed, that would be culpable negligence in the man 
who fired the gun It would seem — and the results showed it — that the boat 
was within the range of fire; but that was no defence. If the man 
had not been killed, and had brought an action for damages, or if 
his wife and family had brought an action, if he had in any degree 
contributed to the result an action could not be maintained But in 
a criminal case it was different. The Queen was the prosecutrix, 
and could be guilty of no negligence; and if both the parties were 
negligent, the survivor w’as guilty; and therefore it was no defence 
that the boat was within the danger He could only speculate upon 
the negligence imputed in this case First, he did not know that it 
would be said that it was an improper place whether to fire from or 
to fire over. The gun w'as fired from one of the batteries kept on 
purpose for practice.^ It was said that this battery was too low; but 
tliat was not the point of the defence. Therefore, subject to that 
better judgment, nothing could be imputed to the defendant as to the 
place whence the gun was fired. Had the defendant the selection of 
it? Then in using the place, although an improper one, was he obey- 
ing military orders? If so, he would not be guilty. Common danger 
did not make the place improper. He was a man performing a most 
iraprotant duty. 

“ Supposing, therefore, that the defendant had been personally 
engaged in the firing; if he thought that the place from which the 
gun was fired was not improper, and the place to which the firing 
was directed was not improper, assisted by additional precautions, which 
might be used, he would not be responsible, because acting under the 
direction of superior authority. It seemed that complaint had been 
made by a great many persons residing in Plymouth and Devonport, 
and he must beg" their attention to the orders the defendant had given. 
The Major-General (accused) would impress upon the officers in 
command to see with the utmost diligence that the range was free 
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from the firing. Then there was a second order The Major-General 
impresses upon the officers the necessity of seeing that all was free, 
as he should hold them personally responsible He_ had hitherto 
presumed that the defendant had personally to do with the firing; 

and, if he had, he would not be guilty of manslaughter. 

# 

3268. “But the next question was, did he superintend the firing, 
or did he not"^ They would see whether he did or not, was he guilty 
of a breach of duty in not personally superintending the firing? He 
could not see that he was Again, it might be said that if he issued 
orders it was his duty to see that proper persons were appointed to 
keep a proper look-oui; and if proper persons were nominated by 
him, it did not appear whether they were properly disciplined, and it 
might be a question, whether there was any negligence in them. There 
were persons with flags, but whether a proper look-out was kept 
might possibly be doubtful ; whether means were taken ^ for keeping 
a proper look-out they w^ould have to determine under circumstances 
it would be for them to say w’^hether negligence was brought home 
to the defendant The defendant was acquitted 

3269. In this case the defendant’s negligence had not materially 
contributed to the death of the boatman. In other words, the conse- 
quence was too remote to be attributable to the negligence as its 
cause The negligence was, therefore, neither “ gross ” nor “ criminal ” 
Other instances illustrating the same principle are furnished by the 
reported cases. In one, the accused, in the course of a trivial dispute 
gave the deceased a severe push on the back, which ^ caused him^ to 
fall to the road below, a distance of two-and-a-half cubits In falling, 
Ae deceased fractured his big toe, in consequence of which tetanus set 
in on the fifth day after the fall, from which he died. Under English 
Law such a case would have! been manslaughter, but under the Code, it 
was held to be simply a case of using criminal force and not an 
offence under this section ^^4) Of course, such a cause could not be treated 
as one of rash or negligent act— for, as has been already observed, there 
is no case of rashness or negligence, where the injury caused is wilful^ 
and in such a case, if death ensues, it may be a case of culpable hcHnicide 
or murder, but not of this offence.(^s) In such cases of trivial injuries 
voluntarily inflicted culminating in death owing to adventitious and not 
natural causes^ there are two reasons why the section is inapplicable ; jirst 
because the effect produced was not the natural consecjuence of the 
injury; and secondly, because the using of voluntary criminal force can- 
not be held to be a .rash or negligent act. 

3270. But the rule that no negligence can be designated the 
cause of death, which is not the natural consequence thereof, applies, 
equally to cases unconnected with the use of violence. Where, for 
instance, the accused, who was the Assistant Station Master * of 
Gomharna, a railway station on the Bengal-Nagpur Railway -Company, 
then working on the “ line clear and caution message ” system, under 
which trains were only allowed to leave a station on the guard 



Hutchinson, g Cox. 555. 
Acharjys, i M 224. 


(15) Acharjys, i M. 224; William Kee- 
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receiving a line-clear certificate m a pi escribed form, to the effect 
that the line is clear up to the next station, wrote out a conditional 
line clear message for the next station, before he had received intima- 
tion of it from that station to the following effect: '‘On ariival of 
No IS down passenger at Gomharria, line \m 11 be cleared for No 80 
up goods tram from Gomharria to Sine,” and left it on the counter in 
his room The line clear so left was incomplete, for all the particulars 
required by the rule were not filled m, no number was entered on 
it, nor was the time of arrival of the tram filled in. The guard of 
No 80 up goods tram who was waiting at Gomharria entered the 
stationmaster's room in his absence, took the imperfect certificate out 
of the book, and without reading it appended his signature, passed 
it on to the driver and gave the signal for the train to start, — ^all without 
the knowledge of the accused The result was a collision between 
the IS down passenger tram and the 80 up goods train, causing the 
death of several persons 

The accused was convicted under this section, but his conviction 
was quashed by the High Court on the ground that the act of the 
accused did not in itself endanger the safety of other persons and 
that the effect was too remote to be attributed to such a cause 06) 
The case is not unlike one in which the prisoner who was in charge 
of a steam engine went away, after stopping it, and during his absence 
a person came and set it in motion but, being unskilled, was unable 
to stop it, in consequence of which the deceased was killed The 
pnsoner was tried but Alderson, B , discharged him, holding that the 
death was due to the negligence of the intruder and not of the pri- 
soner, and that, in order to constitute manslaughter, the negligent 
act which causes the death should be that of the party charged < *7) So 
in another case the accused and the deceased had a dispute about 
paying for liquor, when the prisoner who was in a schooner pushed 
the deceased's boat, then alongside his schooner, and the deceased 
thereupon reached out to seize a barge to prevent his being drifted 
away, but losing his balance he fell overboard and was drowned It 
was held that this evidence was insufficient to sustain a charge of 
manslaughter against the prisoner/’®^ 

3271, The pnsonei was the guard of a passenger train/ and was 
indicted for the manslaughter of a passenger on the ground that he 
had directed the tram to be divided on an incline, whereby a portion 
of the train ran backwards and collided with another tram causing 
the death of many passengers It was held that in order to 'convict 
the pnsoner, he must be found guilty of gross negligence or recklessly 
negligent conduct, and that a mere intellectual defect or a mistake of 
judgment, without wilful disobedience of a traffic regulation was in- 
sufficient to create criminal liability/^^^ 

Such, however, was the case of the Assistant Stationmaster, who 
on his own responsibility gave the “Line-clear” to a passenger train 
on a foggy night, knowing that a goods train was blocking the line, 


(i6) Shankar Balkishna, 32 C 73, fol- (17) Hilton's case, 2 Lew 214, 

lowing Smt Doss, (1891) Ind Ry Cas (18) Waters, 6 C. & P. 328* 

72a (19) BUiot, f6 Cewe 710 
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with which it came into collision causing loss of life The defence of 
the accused was that the passeng-er train had to run past another 
station before it could collide with the goods train and that the signal 
of that station was at danger ^ But the accused was nevertheless con- 
victed under this section, the Court holding that it was no reason for 
taking the risk, which the accused did, in giving the line-clear contrary 
to rules So where the prisoner, who was an attendant in a 
lunatic asylum and in charge of a lunatic who was bathing, turned on 
hot water through mistake into the bath, but soon discovering his 
mistake, told the lunatic to get out, which he did not and was scalded 
to death, it was held that in turning on the hot water the prisoner 
could not be said to be guilty of gross negligence. It was merely 
a mistake, and the lunatic was warned of il in time, and that, though 
a lunatic, he could understand the warning given and could have got 
out if he was so minded. 

3272. Contributory Negligence Why Relevant. — Contributory 
negligence though not per se a defence may thus become relevant, 
not because it is by itself an exonerating circumstance, but as a fact 
showing that the consequence complained of was too remote, and 
not the direct consequence of negligence The accused in another case 
was the porter at the Brighton station, and it was his duty to start 
the trains. According to the rule no train was to be started at in- 
tervals of less than five minutes from the departure of the preceding 
train. The charge against the accused was that he had started two 
trains between which the interval was only three or four minutes and 
which collided in a tunnel seven miles from Brighton. But the collision 
was not so much due to the short interval as to the wrong signalling 
ol the porter at the other end of the tunnel, partly due to the signals 
being out of order and partly to his having got confused and stopped the 
second train in the tunnel 

On the accused being prosecuted for manslaughter, Erie, C J. 
told the jury that ''they must be satisfied before they found the bill 
that there was a prma facie case of such criminal negligence as had 
been the proximate and efficient cause of the catastrophe. The negli- 
gence imputed appeared to be the sending of one train after another 
in a shorter interval of time than, according to the rules, he ought 
to have done. A mistake, indeed, was said to have arisen from the 
negligence of the defendant. Still, if the particular negligence im- 
|>uted to the prisoner appeared not to have been the proximate cause 
of the catastrophe, the bill of manslaughter ought not to be found ; 
and if it appeared that other causes had intervened, the prison^s 
negligence would not have been the proximate arid efficient cause of 
the deaths which have occurred. That this was in entire accordance 
wjth the authorities will appear from the most recent cases The 
case is to be dearly distinguished from that of joint negligence. It 
is,^ indeed, well settled that it is no defence in a case of manslaughter 
that the death was caused by the negligence of others as well as by 
th^t of the prisoner, for if the death of the deceased be caused partly 
by the negligence of others, the prisoner and all those others are 
guilty of manslaughter,”C^a) 

(20) TapkJri^ (22) le 4 ^er, 2 p. & F 857. 

(ai) Finney, iz a/. 
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3273. In a similai Case the driver and fireman of a train were in- 
dicted for manslaughter under the following circumstances They, 
were m charge of a train run under special instructions made for the 
Ascot race day, which materially differed from those ordinarily 
in force By them (i) the red signal was to mean only '' danger ” and 
not '' stop ” as usual; (n) they prohibited the engine running with tender 
foremost The object of this rule was, no doubt, to keep a look-out, 
but it could not be observed as there was no turn-table at Ascot The 
Stationmaster started trains after the interval of five minutes each 
As such he started one train, which was to stop at Egham. The other 
train, which was m charge of the prisoners, was started five minutes 
later in the same direction The prisoners, however, did not know 
that the first tiam was to stop at Egham The prisoners' train had 
not to stop there But two stations before Egham they were shown 
red signal which denoted, as usual, stop, but which, in the light of 
their special instructions they understood to mean only “ danger ” and 
so passed through the station without stopping On arriving at Egham 
they saw the previous tram, upon which they unsuccessfully attemp- 
ted to stop their own tram, but it collided with the other train causing 
loss of life They were indicted for manslaughter, but the jury, intei- 
posed and held that there was no case of culpable negligence against 
either of the prisoners, with which Willes, J., agreed As to the fire- 
man, he remarked that in a criminal prosecution an inferior officer 
must be held justified in obeying the directions of a superior not 
obviously improper or contrary to law; that is, if an inferior officer 
acted honestly upon what he might not unreasonably deem to be the 
effect of the orders of his superior, he would not be guilty of culpable 
negligence, if he did not know his orders to be improper or contraiy 
to law As to the driver, he had special instructions to read the red 
signal as implying only danger No ^negligence could, therefore, be 
imputed to him/*^; 

3274. Contributory Negligence How Far Irrelevant. — ^The accused 
was a sub-storekeeper, in the service of a Railway Company, and his 
duty was to convey six trucks across the river On the line leading to 
the bridge there was a steep incline and he had explicit instructions to 
uncouple the trucks so as to convey them singly, but he allowed all 
the six trucks to be sent down the incline without uncoupling them, 
and that in charge of an insufficient number of men, and without ropes to 
hold them back from going down the mcline In consequence, they got 
out of control, and in their course one of the coolies, who, under the 
orders of the accused, was endeavouring to stop them, slipped under 
the wheels, and was run over and killed He was convicted under this 
section, and on revision, it was contended for him that the death was 
due to an accident — slipping — ^and not the negligence of the accused But 
Oldfield, J., following the English precedents held that the fact 
that the deceased in part contnbuted to his own death by his negli- 
gence, could not exonerate the petitioner from the consequences of 
his negligent act <^4) A railway guard failed to give to the driver a 


23) Trainer, 4 F and F, 105 
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signal to sound his whistle before starting the train, which he was 
bound to do under s 244 of the Railway Rules. The driver, therefore, 
started the train without sounding the whistle, and a boy who was 
pointing a wagon on the line was in consequence run over and killed. 
The guard was prosecuted under this section, and it was held to be 
applicable to his case 

3275. Any dereliction of duty and disobedience of rule may entail 
the penal consequence of this section The accused sent two boxes 
of fireworks under the false declaration that they contained iron locks, 
and in loading, one of the boxes exploded, killing one coolie and in- 
juring another, the accused was held to be liable for his death under 
this section. Tt was argued for him that the coolie had negligenilv 
droppped the bcx, but frr which the explosion would not have occurred. 
But the Court bad no dl.^'iculty in holding that the doctrine of contri- 
butory negligence was out of place in a criminal case (§§ 2769-2778) 

and held that the accused was even in that case equally liable The 
fact that^ the deceased was standing on the brink of the precipice, 
down which he fell by a push given by the accused, cannot exonerate 
the latter because of the perilous situation in which the deceased had 
already placed himself. The accused and the deceased were both stan- 
ding on the parapet of a deep-well They quarrelled and thereupon 
the accused stiuck the deceased a blow with a stick on his head The 
deceased lost his balance, fell into the well and was drowned. The 
accused was convicted of culpable homicide, but the Chief Court found 
that the accused had no knowledge that his act was likely to cause death, 
but that he was guilty of a rash and negligent act, justifying his conviction 
under this section. 

3276. In such a c?ise the accused was guilty of hurt, as well as of 

a rash and neghgent act. So it -may be that a person intending to hurt 
A, may, by mistake, injure B, in which case he could not be convicted 
of voluntarily causing hurt' to B, but may be convicted under this 
section ^ Of course, where an intention or knowledge of causing death 
enters into the offence, the liability will be determined by s 301; 
but there may be intention or knowledge, but not of likelihood of 
causing death, in ^ which case there is nothing against the applica- 
bility of this section Such a case arose in Allahabad, in which tho 
accused, a ^lice-officer in charge of a police station, the vicinity of 
which had been much haunted by thieves, had been on one occasion 
fired on by a thief. Subsequently, he^ received a report that three thieves 
were prowling about, upon which he with two other men went out to patrol 
They saw a man crouching under a tree, and thinking he must be a 
thief the accused fired at him, and killed him. The man was no thief 
L S^traight, ]., convicted the accused under this section., 

holding that a police-officer, who had once been shot at by thieves, was 


(^) Francis R Thompson, (i8g4) B 
U. K,. 2^71. 

(i) Kamruddin, (1905) P. R No 22, 
2 Cr. L J 207; as to contributory negli- 
gence being immaterial, Chatterji, J., cited 
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not at libert}', when alarmed upon any subsequent occasion, to discharge 
fireaims at haphazard To say the least, such an act was rash and 
negligent, and 't may be even something more 

305 . li^ any person under eighteen years of age, any 

Abetment of .uicide i^^ne pcrson, any delirious .peison, any 
of cbUd or inoane idiot, Or anv pcFson ill a State of intoxica- 
p*”®" tion commits suicide, whoever abets the 

commission of such suicide, shall be punished with death or 
transportation for life, or imprisonment for a term not ex- 
ceeding ten years, and shall also be liable to fine 

[AbeU-^i 107.] 

Synopsis. 


(1) Analogous Law (3277) 

(2) Procedure and Practice 

(3278). 

(3) Proof (3279) 


(4) Form of Charge (3280) 

(5) Principle (3281) 

(6) Abetment of Person under 

Disability (3282-3283) 


3277. Analogous Law.— With reference to this and the next 
section the Law Commissioners wrote: ‘‘It seems to us that the nile 
would be applied in these clauses chiefly in such a case as this, where 
a person legally bound to take care of the person of another, has by 
an illegal omission of his duty intentionally given him opportunity oi 
permitted him to obtain the means of killing himself It would apply 
also, we conceive, in the case of a person seeing another preparing to 
destroy himself, say by hanging, and allowing him to accomplish his 
purpose without any attempt to prevent him, if, as may be expected, 
the law of pi oce(5ure iiiakes h a common duty incumbent upon all 
men to assist in preventing offences about to be committed in them 
presence. The intention here would be inferrible from the circum- 
stances In the former rase collateral proof of the intention would be 
requisite But we apprehend that it is active aid which is principally 
mtended in these clauses, and to which the higher penalties are meant 
to be applied ' 

The age limit at eighteen years is fixed in accordance with the law 
of majority— a person under that age being incompetent to give con- 
sent <5) 


3278. Procedure and Practice.— This oflfence is cognizable, and 
warrant should ordinarily issue in the first instance It is both non- 
bailable as well as non-compoundable, and is exclusively triable by the 
Court of Session 

3279. Proof.-F-The points requiring proof are — 

(1) The commission of vsuicide by a person who was then — 

(0) under 18 years of age, or 


Khan, (1881) A, W, (4) First Report, ss. 3?i, 322. 
^ ^5^’ (S) See now Act IX of 1875. 


Session 
Cognizable 
Warrant 
Not comp 
Not bail 



1636 


THE INDIAN PENAL CODE 


[S.30S. 


(b) insane, or 

(c) delirious, or 

(d) an idiot, or 

(e) intoxicated, 

(2) That the accused abetted him. 

(3} That the abetment related to the commission of such suicide. 

3280. Charge.— The charge should run thus : — 

“I {name and office of Magistrate, etc ) hereby charge you{name of 
accused) as follows: — 

That on or about the day of -at ^you abetted one A B, 

a person under 18 years of age {or an insane person, etc.), to commit 
suicide, and who committed it, and you thereby committed an offence 
punishable under section 305 of the Indian Penal Code, and within the 
cognizance of the Court of Session {or High Court). 

''And I hereby direct that you be tried by the said Court on the 
said charge.” 

3281. Principle. — ^This section relating to the abetment of suicide 
only applies when the suicide is in fact committed. ‘ The general law of 
abetment is thus wider and would be inapplicable in such a case But 
tlie same elements which constitute abetment must also be present 
here (§§ 996-1028). Having regard to the incapacity of the persons 
described, the question of concurrence or consent is immaterial. And 
in such a case, except in the case of the minor, there could be no 
question of punishing them as principal offenders for an attempt under 
s. 309 


3282. Abetment of Person under Disability. — Suicide is self- 
murder. As such it is an offence for which the offender cannot be 
brought to justice The only chance to punish him is, when it stops 
short of an attempt. The abettors of suicides generally are punished 
under the next section. This section only refers to those whO' abet 
minors and persons non compos mentis to self-destruction. Such per- 
sons would be as much amenable to the provisions of the next section, 
but this section is intended to cover cases whibh may not fall exactly 
within the terms of the next section. Such, for example, would be 
the case of persons who are in charge of such persons and who by 
illegal omission give them facilities for committing suicide. That is to 
say, while this section would more appropriately apply to those guilty 
of criminal negligence or omission, the niext section applies to all 
abettors generally. 


3283. It will be observed that this section applies only when the 
person abetted commits suicide. There must then be proof that the 
death of the person dead was by suicide. If it was a natural death, 
there could be no abetment. If it was otherwise, it may be a case of 

however, necessary that the suicide 
should have killed himself m consequence of the abetment. It is suffi- 
cient that the accused abetted the offence. 
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306. If any person commits suicide, whoever abets the 
Abetment of sui- commission of such suicide, shall be punish- 
cWe. ed with imprisonment of either description 

for a term which may extend to ten years, and shall also be 
liable to fine. 

[ Abets-^s 107 Abetment of Miutdess 30S, 306 ] 

Synopsis. 


(1) Analogous Law (3284) 

(2) Procedure and Practice 

(3285) 

(3) Proof (3286) 


(4) Form of Charge ^3287) 

(5) Principle (3288). 

(6) Abetment of Suicide (3289- 

3292) 


3284. Analogous Law.-— This section punishes abetment of suicide 
generally In such a case, abetment must be distinguished from what 
may be homicide by consent In England, an accessory before the 
fact to the cnme of suicide was not triable^ at common law, because 
the principal could not be tried nor was he triable under the Georgian 
Statute^^^ which did not make accessones triable except wheie they 
might have been tried before But as was to be expected, this anomaly 
led to grave abuse, but it was removed only by the passing of the 
Statute of 1847.^7) But as it is, English Law materially differs from the 
law here enacted According to English Law, if one person persuade 
another to kill himself, and if he persuade him to take poison, which 
he does in the absence of the persuader, the latter is liable as a principal 
in the murder But in such a case, under the Code, he will be liable 
only as an abettor under this section. This section creates a special 
offence applicable only to the abetment of suicide when the suicide 
IS committed It will not apply to a case of an attempted suicide 
merely. 


328S. Procedure and Practice.— This offence is cognizable but 
warrant should ordinarily issue in the first instance It is non-bailable 
and tton-compoundable, and is exclusively triable by the Court of 
Session 


3286. Proof.— The points requiring proof are 

(1) The commission of suicide. 

(2) Its abetment by the accused. 

3287. Charge,— The charge should run thus.— 

“I {name and office of Magistrate, etc ) herebv chaige' you (name of 
dccuscd) as follows — 

''That on or about the- day of ^at one A B committed 

suicide, and that you- abetted its commission by (specify the act), 


(6) 7 Geo IV, c 64, s. 9 

^ re-enacted 

Uooi), 24 and 25 Vict, c 94, s 3 
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rncl thereby committed an offence punishable under section 306 of the 
Indian Penal Code, and within the cognizance of the Court of Session 
{or High Court) 

And I hereby direct that you be tried by the said Court on the said 
charge '' 

3288, Principle,— This section is enacted to remove a difficulty 
which may otherwise arise by following the anomaly of the English 
Common Law (§ 3284) of punishing a person for abetment when the 
principal offender had placed himself beyond the reach of law. The 
offence of '' abetment must naturally conform to the definition of that 
term as given in section 107— that is to say, there must be instigation, 
co-operation or intentional assistance given to the would-be suicide. 
It IS not necessary, nor indeed is it a part of the definition, that the 
suicide should have been committed in consequence of the abetment 
But in order to render a person liable as an abettor, it is, of course, 
uecessary, as indeed, it it is in the case of abetment of any other offence, 
that the abettor should be something more than a mute spectator— 
spectator hand parheeps (§ 1000-1001) It is conceivable that such 
presence may encourage a person to do a deed, which he might other- 
wise refrain from. In that case the question whether mere presence 
amounted to intentionally aiding another will have to be decided 
(§§ 1000-1007). 

3289, Abetment of Suicide. — has been remarked under the 
last section, suicide is self-murder. But it is only so by analogy, for an 
attempted suicide is not punishable under the next section, but as a 
distinct offence* by itself. Suicide, in fact, has a distinct place in the 
criminology of all countries In England suicide is presumed to be an 
act of insanity, and so in such cases the official verdict is couched in 
the formula — committed suicide while temporarily insane.*^ It will 
be presently seen how far this verdict is in accordance with the view 
of science.^9) Por the present, the only question necessary to be con- 
sidered is its abetment 


3290. The section applies only when a person has committed 
suicide. hJow, suicide is self-destruction, and it may be accomplished 
in the many ways it is possible to destroy life (§§ 3005-3026) In order 
to be suicide the person who commits suicide must commit it by himself 
If he is killed by another with his consent, the offence is homicide, and 
not suicide, and the person killing is so liable. Between these two 
offences the difference may sometimes be very little; but there is a 
difference. Suppose A and B conspire to procure B's miscarriage, and 
A procures arsenic, which he gives to B, which she takes and dies. 
Here A could only be held liable as an abettor, but if A had himself 
administered the poison to and thus caused her death, he would have 
been guilty of culpable homicide. This case suggests a difficultv, by 
no means easy to overcome. If B took arsenic to procure an abortion, 
and not to kill herself, would hei death be suicide? The question was 
raised but not considered by Cockburn, C. J,, in a case in which the 
facts were somewhat similar to those in the case supposed. There 


(9) S. 308 
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a married woman, sepaiated from her husband, became pregnant by A 
She thereupon went to the chemists to procure corrosive sublimate to 
procure abortion As the chemist refused to sell it to her, she per- 
suaded her paramour A to procure it for the purpose she wanted it. 
A at first refused, but as she threatened to commit suicide, he was pre- 
vailed upon to procure her the abortive, which he did, and delivered 
to her She took it and died A was thereupon indicted for abetment, 
and Cockburn, C J , directed the jury to return the verdict of guilty, 
on the authority of the last case,(’ 3 > but on the point being raised 
whether B could under the circumstances be said to have committed 
suicide, the case was reserved, and the conviction was quashed on the 
ground that there was a marked difference between the two cases In 
the former case A had persuaded B to take the poison; in this case 
B had persuaded A to bring it. The facts were quite consistent with 
the supposition that he hoped and expected that she would change her 
mind, and would not resort to it The two cases being distinguishable 
the Court considered it unnecessary to decide whether the woman was 
felo de se 

But what was decided is instructive. In such a case the accused 
could not be convicted of abetment under this section And as regards 
the pnncipal question raised, it is now settled by Statute in England 
that a woman taking poison to procure abortion is guilty of felony. 

It may perhaps be added that in such a case there could be no question 
of suicide, for, in taking poison to procure abortion, the woman does 
not intend to destory herself Her sole object is limited to the purpose 
for which she takes the abortive. It would then be scarcely correct 
to say that if in such a case death ensued, she had committed suicide, 
though this IS the view taken in the two cases already cited Two 
persons may both agree to commit suicide, and if one dies, and the 
other survives by accident, the latter would be guilty of an abetment 
punishable under this section, as well as of an attempt under section 
309 , though in such a case he could not be sentenced to cumulative 
sentences 

3291 . The prisoner was indicted for the murder of his sweetheart 
by drowmng her. It appeared that the two had cohabited for several 
months previous to the woman’s death, who was with child by the 
pnsoner. Owing to distress and poverty they both resolved to commit 
suiade by drowning themselves m the Thames For that purpose 
they got into a boat, but finding tne water shallow, they got into an- 
other boat. They then stood up, and as they were talking, the prisoner 
found himself in the water He struggled and got back into the boat 
again, and then found that the woman was gone He searched for her 
with a view to saving her but she could not be found He stated that 


(12) Fretwell, i L. & C. i6i 

(1 3 ) Russell, R & M C C R 356 

(14) Fretwell, i L & C 161 

(15) 24 and 25 Vict., c 100, s 58 

(16) Rii^sell R, & M C. C R 356. 
Leddmgton, 9 C & P. 79 And it may be 
added, Blackstone is also o£ the same 
pinion, for, citing from Hawkins and 
Hales, he writes ; ** A felo de se is there- 


fore he that deliberately puts an end to 
his own existence, or commits any un- 
lawful malicious act, the consequence of 
which IS his own death : as m attempting 
to kill another, he runs upon his antago- 
mst*s sword, or shooting at another, the 
g-un bursts and kills himself”— i HawK 
P C 68, I Hale P. C 413, see, as to this 
view, s 3op, comm, ' 
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he intended to drown himself, but had dissuaded the woman to folloTv 
his example. 

The judge told the jury that if they believed the prisoners state- 
ment, they should acquit him, but they believed that both the accused 
and the deceased had got into the boat with the object of drowning 
themselves together, each encouraged the other in the commission of 
a felonious act, and the survivor was guilty of murder. 7) 
told the jury, that although the indictment charged the prisoner with 
throwing the deceased into the water, yet if he were present at the time 
she threw herself in, and consented to her doing it, the act of the throw- 
ing was to be considered to be the act of both, and so the act was reach- 
ed by the indictment. The jury found that both the prisoner and 
the deceased went to the water to drown themselves and the prisoner 
was thereupon convicted. And upon a case reserved, the judges were 
clear that if the deceased threw herself into the water by the en- 
couragement of prisoner, and because she thought he had set her the 
example in pursuance of their previous agreement, he was a principal 
in the second degree, and was guilty of murder; but as it was doubtful 
whether the deceased did not fall into the river by accident, it was not 
murder in either of them, and the prisoner was recommended for a 
pardon. 


3292- So in another case where the deceased and the prisoner, 
who had been living as husband and wife, being in very great distress! 
both agreed to take poison and die together, and both took a quantity of 
laudanum in each other's presence, after which they both lay down in 
the same bed, wishing to die in each other's arms, and the woman died, 
but the prisoner recovered; Patteson, J., told the jury that “ supposing 
the parties in this case mutually agreed to commit suicide, and one 
only accomplished that object, the survivor will be guilty of murder 
m point of law."^*9> Of course, here he would be guilty only of abet- 
ment under this section (§ 3284 ), as in the following case. The 
deceased having lost her husband, resolved to immolate herselt and 
thus become a Suttee. She prepared herself for it ,in the presence 
of the accused. They followed her to the pyre and stood by her, 
her stepson crying " Ram, Ram !" One of the accused told her to 
repeat Ram, Ram !" and she would become Suttee, These facts were 
held to prove active connivance and unequivocal countenance on their 
part, justifying the inference that they had engaged with her in a 
conspiracy for the commission of the suicide by Suttee^ They were conse- 
quently convicted of this offence. 


TV, the facts constituting abetment were more conspicuous. 

lit to become. Suttee, and proceeded to fte 

thP ^ ^n<^*er induced 

^ she had retired from it, and she was 

convicted of abetting culpable 
homiade, and the ^d the other person of abetting suicide>») ^ But 
the three accused should also have been convicted of the same offence, 


“ r 3 N. W. P. H. C. 
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for homicide of a person of herself is suicide, and only its abetment is punish- 
able here In another case the accused had leported to the Police the 
intention of a widow to become a Suttee; but befoie the police could airive, 
the widow ordered the accused to remove her husband’s body which they 
did At the burning ghat she ordered them to build a funeral pyre which 
they did, and two of them in obedience to her request handed her 
a pot full of claniied butter which she poured over, the pyre and her 
own person The pyre was then fired but it was not proved by whom. 
All the five accused were held to have abetted the Saii and they were 
were all convicted under this section 

307. Whoever does any act with such intention or 
knowledge and under such circumstances, 

Attempt to murder, 

be guilty of murder, shall be punished with imprisonment of 
either description for a term which may extend to ten years, 
and shall also be liable to fine; and, if hurt is caused to any 
person by such act, the offender shall be liable either to trans- 
portation for life, or to such punishment as is hereinbefore 
mentioned. 

When any person offending under this section is undei 
Attmpu by hfe Sentence of transpoitation for life he may, 
if hurt is caused, be punished with death. 


Illustrations 

(o) A shoots at Z with intention to kill him, under such circumstances that, if 
death ensued, A would be guilty of murder. A is liable to punishment under this 
section 

(&) Af with the intention of causing the death of a child of tender years, exposes 
It m a desert place A has committed the offence defined by this section, though the 
death of the child does not ensue. 


(c) A, intending to murder Z, buys a gun and loads it A has not yet committed 
the offence A fires the gun at Z He has committed the offence defined in this 
section, and, if by such firing he wounds Z, he is liable to the punishment provided 
by the latter part of (the first paragraph of) this section 

(d) Af intending to murder Z by poison, purchases poison and mixes the same 
with food which remains in A's keeping , A has not yet committed the offence in this 
section A places the food on Z*s table or delivers it to Z’s servants to place it on Z’s 
table A has committed the offence defined in this section 
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3293. Analogous Law, — ^The clause relalinii to life-con\icts i: 
subsequent addition made by the Amendmi^ Act of 187(1^- to jnov 
for a case where the attempt was made h\ a poison ahead} undei lia 
portation tor life, and for which the section as originally enacted 1 
failed to prescribe a penalty This section, and the next specia 
deal with attempts to murder and culpable homicide They are tl 
offences taken out of the general category of section 511 With ref 
ence to them the authois wrote* “These clauses appeal to us absolut 
necessary to the completeness of the Code. We have provided tint 
the head of bodily hurt, for cases in which hurt is intlicleil in an aiten 
to murder, under the head of assault, for assaults committed in attempt 
to murder; under the head of the criminal trespass, foi some ciimi 
trespass committed in order to murder. But there will still lemain ina 
atrocious and deliberate attempts to murder, which aie not tiespass 
which are not assaults, and which cause no hurt A, foi example, digs 
pit m his garden ' and conceals the mouth of it, mtenchng that Z ir 
fall in and perish there Here A has committed no trespass, for t 
ground is his own, and no assault, for he has applied no force to Z 1 
may not have caused bodily hurt, for Z may have received a timely cautii 
or may not have gone near the pit; but A^s crime is evidently one whi 
ought to be punished as severely as if he had laid hands on Z, with t 
intention of cutting his throat. 

“ Again, A sets poisoned food before Z Here A may have comnntt 
no trespass, for the food may be his own; and if so, he violates no ng 
of property by mixing arsenic with it lie commits no assault, ioi 
means the taking of the food to be Z's voluntary act. It Z does n 
swallow enough of the poisoned food to disorder him, A causes no bodi 
hurt; yet it is plain that A has been guilty of a crime of a most atrocioi 
description. 

'' Similar attempts may be made to commit voluntary culpab 
homicide in any of the three mitigated forms. A, for example, is excit< 
to violent passion by Z, and fires a pistol to kill Z. If the shot prov< 
fatal, A will be guilty of manslaughter; and he surely ought not to I 
exempted from all punishment if the ball only grazes the intended viclir 

'‘It is to meet cases of this description that these sections are er 

acted.'^^^4) 

3294. Of course, section 511 was no part of the Code at the tim 
these words were written. But though that section would now^ obviat 
most of the objections set out by the authors, it does not do away wit 
the necessity of special provisions for offences punishable with death An 
moreover, the seriousness of such crime justifies their special enactmem 
But inasmuch as section 511 punished the doing of "any act towards tib 
commission of the offence” its terms are obviously wider than those o 
this section. It may then be a question whether an act, failing to be ai 
attempt punishable^ uAder this section may not be punishable under th' 
more general provirions of section 511. According to the Bombay Higl 
Court it is so ^"*5) ; but that view has been controverted by Straight, J., n 


(23) Indian Penal Code Amendment C24) Note M, Keprinf, pp. 150, 151. 
Act (XXVII of 1870) (25) Francis Cassidy, 4 B. H. C. R. 17 
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an Allahabad casc<»^ One mcw piv.suppohcs this section to be inexhaus- 
tive, the other \ lew that it exhaiisti\e The question v\il] ha\e to be 
presently consicleied 

3295. Procedure and Practice.— Ihis oft ence is cog:nizabIe, and 
waiianl should t)idinaul\ issue in the first instance It is both non-hailable 
as well as non-compoundable, and is exclusive!} tiiable 1 )\ the Court oi 
Session 

3296. Proof. — A conviction based upon circumstantial evidence, 
must bear examination of e\eiv link in the chain of circumstances which, 
taken collectively, must be conclusive Wheie, Ihereioie, A and P> were 
named m the first lepoit as the assailants, but when the Police went to 
the spot the name of C was substituted foi that of P, and the oiil> eye 
witness deposed that he had seen their backs as they lan, the Couit 
quashed the conviction ol A and C thoui^h the clothes of A, P and C 
weic all proved to be found stained wath human blood. In short, here 
the circumstantial evidence [xunted to thiee assailants, w'hereas the eyewit- 
ness spoke of onl} two assailants. The circumstantial evidence must then 
be consistent with itself and the ixisitive evidence adduced in the case. 
The points requiring proot are. — 

(1) That the accused did an act 

(2) That it w^as done— 

(i) tuiih the intention of, or 

(ii) with the knowledge — 

(a) of causing death; or 

[b) ot causing such bodily injury as the accused knew to 

be likely to cause the death of the person to whom 
the harm was attempted to be caused; or 

{c) causing bodily injuiy to a person, and the bodily 
injury intended to be inflicted would have been 
sufficient in the oi dinary course of nature to 
cause death; or 

(d) that the act if completed would have been so 
imminently dangerous that it would have in all 
probability caused death, or such bodily injury as 
is likely to cause death, and the act attempted 
was committed without any excuse for incurring 
the risk of causing death or such injury as 
aforesaid. 

To which may be added the following aggravating circumstance: — 

( 3 ) That the accused caused hurt to the person by the act aforesaid. 

And if ( 3 ) is proved, proof of the following further aggravating 
circumstance is admissible: — 

( 4 ) That the accused was then under sentence of transportation 
for life. 


(i) Niddha, 14 A. 38. 


(2) Shera, (1913) P. W. R 14, 19 L C 
196 
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3297. Charge . — ^The charge should run thus: — 

‘‘I {name and office of the Magistrate, eii ) heichy chaigc ym [name 
of the accused) as follows: — 

'‘That on or about the <iay ot at you — iliti an act, to 

wit with such intention (or knowledge) and such cucunistances, that 

if by that act you had caused the death of A V> you would have Iieen 
guilty of murder, [and that you thereby caused hint to the said A B, (and 
you were then undei sentence of transportation foi life)], and thereby 
committed an oifence punishable under section 307 of the indian Penal 
Code, and within the cognizance of the Court of Session {or High Court). 

“And 1 hereby direct that you be tried by the said Couit on the said 
charge 

3298. Principle. — In point of gravity, this section graduates the 
offence of attempt to murder, (i) when the act slops short oi causing 
hurt,^ {it) when it causes hurt, and {Hi) when hurt is caused by a life- 
convict. In each case, there is an “attempt,” that is to say, a definite 
step taken towards the commission of murder. In the language of linglish 
Law, there is not merely an evil motive, but a manifest overt act The 
difference between what is a mere preparation, and an attempt was in- 
tended to be distinguished by the authors who had framed for that pur- 
pose the following illustrations : — 

" (a) A, intending to murder Z by means of a spring gun, purchases such a gun. 
A has not yet committed the offence defined in this section. A sets the gun loaded m 
Z’s path and leaves it there. A has committed the offence defined m this section 

^yb) A intending to murder Z by poison, purchases poison, and mixes the same 
with food which remains in A*s keeping. A has not yet committed the offence defined 
in this clause. A places the food on Z’s table, or delivers it to Z's servant to place it 
on .^’s table. A has committed the offence defined in this clause ” 

3299. With reference to illustration (a), the Law Commissioners 
remarked: “If A after setting the gun, repents and removes it, we are 
ol opinion A would not be chargeable under this sectionf The last 
act undoing the previous act, he could not, we conceive, lie charged with 
that previous act as an offence, unless for anything he knew it might 
have had effect in the meantime This and tlie following sections, 
seem to apply to attempts to murder and homicide, in which there has 
not only been a commencement of the execution of the purpose, !)Ut some- 
thing little short of a complete execution, the consummation being 
hindered by circumstances independent of the actor's volition The act 
or omission, although It does not cause death, is carried to such a length 
as, at the time of carrying it to that length, the offender considers it 
sufficient to cause death, ^4) and what is more, in point of fact it was 
sufficient to cause death. This was, indeed, the view of the Law Com- 
missioners who said : “ By this clause, a person attempting to commit 
murder, though he fails in his purpose, if he shall have ‘taken all the 
steps, which accordmg to his plan, were necessary to accomplish it, will 

be punishable.”C5) 


(5) First Rep, s 344. J, in Francis Cassidy, 4 B. H, C. R. I7 

(4) M & M. 274, ated per Westropp, (21). 

(S) First Rep., s, 339- 
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3300. M^ing of Words.— ' docs any aci'\ The word 

'‘act'' would include hcie an illegal omission '"With such intention or 
knowledge '' as us s|X‘)kcn of in section 300 in defining murder “ And 
under such circumstances". These words are important, and point to the 
act having reached that stage of development, that there was nothing moie 
left in the actor to complete li It means that the circumstances present 
at the time of the act weie such that the act would have caused deith, 
but it did not; and if it had caused death, the offence committed would 
have been murder. As such the act must be capable of causing death 
in the nature and ordinary course of things But according to 
Straight, J, these woids mean no more than this, that the act must be 
done m such a way and with such ingredients that, if it succeeded, and 
death was caused by it, the legal result would be murder according to 
sections 299 and 300.^7) 

3301. Attempted Murder. — ^The offence here described must be an 
By Discharge of attempt of the kind here described That is to 

Fire Arms. attempt made under such circums- 

tances that if the act had taken effect it would be 
murder. An attempt to commit a crime has been defined to be an act 
done with intent to commit that crime, and forming part of a series of 
acts which would constitute its actual commission, if it were not interrupt- 
ed It must then be an act which must be in the natural and oi dinary 
course of tilings capable of causing death Its failure to cause death 
must be due to an adventitious cause wholly independent of the actor's 
volition. Where, for example, a person discharges a loaded gun at 
another from a short distance he is clearly guilty of this oflfence, 
Aough the result of his act might be to cause only some injury/®) or no 
injury at all, unless the aim is shown to have been purposely taken merely 
to frighten and not to hit him But if in such case the gun be 
unloaded, or loaded only with a blank cartridge, its firing is not 
an attempt to kill, because killing any one is then impossible, and it 

has been held that the case would not be different even if ihe gun were 
loaded but somehow failed to go off. 

^ Such was the case of Private Cassidy who in a state of some intoxi- 
cation loaded his gun with powder and ball and pointed it at the Drum 
Major of his Regiment, but the gun failed to discharge as he had omitted 
to cap the nipple. He had been previously heard to utter threats against 
the Drum Major, He was tried for an attempt to murder and the jury 
found that the prisoner had levelled his gun at the Drum Major with 
intent to murder him, that the gun did not go off as it had not been 
capped, and that the prisoner was seized before he could piill the trigger 
Upon these facts the question of law raised was; could, in view of the 
state of the gun, the prisoner be convicted of an attempt under this 
section. It was held both by Couch, C J., and Westropp, J, that he 
could not be convicted, for the act, made punishable here, must be an 
act which was in point of fact sufficient to cause death, and that the accused 
must have been aware of it. As Couch, C. J , put it The words of the 


(6) Per Couch, C. J , in Frcmcis Cflwri- 
dy, 4 B H C. R 17 ; Marfu Vifhoha, 15 
Born L. R 391, 21 I C, 881. 

(7) Niddha, 14 A. 38. 

(8) Stephen's Dig Cr. L., Art. 49, p 


29 


(9) Kolangaret, 29 I. C. (M ) 670. 

(10) Pit Muhammad, 75 I C 1020: 
(1923) A I, R. (L.) 415. 

(11) Nga Waik, x R, 209. 
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section are 'whoever does any act witli siicli intention or knowledge, and 
under 3uclt ctnuwstanccs^^-hh^i if he hv that act caused licath would 
be ^?uilty of miirdci/ Xo\y, it appeal s to nie. looking at the terms of this 
section, as well as at the illustiations to it, that it is necessan, in oider 
to constitute an offence under it, that theie must he an ac- tit»ne under 
such circumstances that death might he caused li the act took effect The 
act must be capable of causing death in the natural and oidinai\ couise 
of things; and it the act complained of is mi of that tiesciiptunt, a piisoner 
cannot be convicted of an attempt to murder under this section 


3302 . Rut if in such a case the prisoner could not he c<mvicted 
1 S 11 « I under this section, is he not liable at all? In the 

mentary. “PP Opinion of the Romhav Court, he is. — under section 
Sll of the Codie The words of that section aie un- 


doubtedly more general — foi they define an attempt thereundi*r punishable, 
to be any act done towards the commission of the offence, which is only 
another form of expression for the English phrase ' some manifest overt 
act' Cassidy was accordingly convicted under section 511 Rut such a 
view' is onlv possible, if it is held that this section is inexhaustive ami does 
not cover all cases of punishable attempts This w^as indeed the view' of the 
Court in Bombay But it has been combated by Straight, J , in an Allahabad 
case, in w^hich two dacoits had fired at a chowkidar who had attempted 
to arrest them One of them Niddha had pulled the trigger, the cap explod 
ed, but the charge did not go off He w^as thereuixin convicted under 
section 300 of the Code On appeal it was contended for him that the 
offence of the accused must either fall under this section or not at all And 


it w'as so held by Straight, j , who held this section to be exhaustive, and 
section 511 inapplicable for the following reasons* (i) because section 511 
applies only to offences punishable with^^f^) transportation or imprison- 
ment,” whereas section 302 is punishable with death; (h)the section applies 
only where no express provision is made for the punishment of such an 
attempt, but this section is an express provision, specially and deliberately 
providing for the offence of attempt to murder, and this section must he held 
to be esdiaustive, (iii) the maxim expressio uniiis est exclusio alterius^^^^ 
should be applied in construing a penal Statute of this kind; (w) any 
other view would create uncertainty and conflict of opinion as to what 
constitutes an attempt to commit murder 


When this section was under discussion, the words required that the 
accused should carry “ that act or omission to such a length as at the time 
of carrying it to that length he contemplates as sufficient to cause death.” 
The word " contemplates ” was objected to as too wide The Law' Com- 
missioners defended its retention/'^) but the whole clause was afterwards 
deleted from the section, it being recognized that the door of repentance 
should be kept open as long as possible in law, as well as in religion. There 
is nothing to shew that this section was to be inexhaustive, and supplemented 
by the more comprehensive provisions of section 51 L At the same time 
a good deal might be said in answer to the view taken by Straight, J. As 
against his first ground, it may be urged that section *302 is punishable 
both with death as well as transportation. His second objection is no 


- (i2) See, as to the meaning of these (14) "The specific mention of one is 
words, per Straight, J., in Niddha, 14 A. • the exclusion of another*' 

38, quoted under § 3146 (J5) First Rep., s, 3^, 

* (13) Cassidy, 4 B. H, C, R. 17. 
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more insuperable, fm section 511 speaks of '' mch attempt as is therein 
described, and which^ is cx hypotliesi not provided foi by this section, and 
therefore elsewhere in the Code The third and fouith are no objections 
at all, but pious precepts arc by no means univeisal At any rate, they 
could not by themselves refuse any other construction if it was reasonably 
plain. 

3303. Adverting now to the merits of the case before the Allaha- 

Conflict between bad Court, it was conceded that the facts before it 

Bombay and Allaha- were different to those upon which the Bombay 

Court had to decide In the latter case Cassidy’s 
gun was uncapped and he was seized before he could pull the trigger. In 
the Allahabad case Niddha pulled the trigger and the cap detonated, but 
the charge failed to take fire. In the one case the contingency of the Drum- 
Major’s death was too remote for the prisoner to be charged under this 
section* in the Allahabad case the accused had left nothing undone to 
kill the chowkidar, and his escape was due to a mere accident Therefore, 
if the Bombay Court had to decide the Allahabad case, they would have 
felt no difficulty in upholding the prisoner’s conviction under this section 
But if the Allahabad Court had to decide the Bombay case, Cassidy would 
have been convicted, but of this offence and not under section 511 If 
the Bombay Judges had taken Straight, J ’s view of this section, they should 
have acquitted Cassidy, A similar point recently arose but was not taken 
in the case of a student who had attempted to assassinate Sir Andrew 
Fraser, then Lieutenant-Governor of Bengal It appears that the accused 
had possessed himself of a five-chambered revolver, of which he pulled 
the trigger twice at the Governor, but each time he missed to fire The 
weapon was examined and it appeared that the percussion caps were 
damaged He was prosecuted under this section, but his counsel did not 
inise the point as to the accused’s liability under this section, and he was 
accordingly convicted by Stephen, J,, at the criminal session of 1908 The 
case is not reported 

The Punjab Court had to deal with a similar case in which the accused, 
a police sowar pulled the trigger of a loaded rifle three times to stop a 
prisoner escaping from 

3304. English Law on Discharging Fire-arms.—- In England the 
mere drawing of the trigger, independently of its effect is declared to be 
a felony under the following provision of the StatuteC^'S) ; — 

"S i8-A, "Whosoever shall unlawfully and maliciously by drawing a trigger or 
in any other manner attempt to discharge any kind of loaded arms at any person 
with intent to maim, disfigure, or disable any person or to do some other grievous 
bodily harm to any person, shall he guilty of felony, and being convicted shall be 
liable, etc.” 

3305. On this provision of law the following cases are instructive 
The prisoner went to the house of his mother, but she refused to admit 
him He threatened to shoot her, and then left Twelve days later he 
called again, but being refused admission, returned He returned later the 
same evening and opened the door which was unlocked, and entered the 
room where his mother -was sitting He immediately took out a revolver 


(?6) 24 & 25 Viet, c. 100, s. j8, 


1648 


THE INDIAN PENAL CODE 


[§•307. 


loaded in two-chambers, and aiming il at hei said, '* I will gi\t.' \oii this.” 
Al this juncture he was seized by a man then present. iUit though he was 
overpowered, his finger and thumb w'ere seen fumbling in the icvolver, 
which cocked automatically on pulling the trigger The juiv found that 
the pnsonei had attempted to discharge the levolver, and on the case being 
reserved, Lord Coleridge, C J., (with whom the other Judge concurred), 
held that the prisoner had been lightly convicted of an attempt. But 
though this case w^as decided under the Statute, it elicited a general dis- 
cussion as to the meaning of an attempt 

Referring to the case of Reg v in which a similar question 

had been decided differently, Coleridge, C. J., distinguished it, adding that 
the facts there were that the prisoner did not raise the blundeihuss to his 
shouldei, and, it being a fire-arm discharged by means of a Hint, there was 
no flint m it There was therefore a serious question wdiether a man could 
attempt to discharge a fire-arm, which, in fact, could not possibly be dis- 
charged. I do not say how that question would he decided at the present 
day; but at all events there is something to be said upon the pointTb?) 
He wholly dissented from the other case,^^®> in which the prisoner had 
raised his arm and had pointed a pistol at another peison, and he had his 
hand upon the trigger So far as raising his arm and pointing the pistol 
were concerned, he did all that he could do to discharge it, and then other 
persons interfered, and took the pistol from him, and the attempt ended 
there. “ I should think it reasonably clear to most orclinar}' minds that 
there had been an attempt to do what was prevented from being done by 
the interference of a third person,'’(^^> 

3^6. This was the view taken in another case in which during the 
interview between the prisoner and the prosecutor, the former drew a 
loaded revolver from his coat pocket, whereupon the prosecutor imme- 
diately seized the prisoner and prevented him from raising his arm, a 
• struggle ensued, in the course of which the prisoner nearly succeeded in 
getting his arm free, but after a few minutes the prosecutor wrested the 
revolver from him, and he was taken into custody The prisoner waf 
convicted of an attempt to discharge tlie revolver. These cases are 
sufficient to settle this, that if the fire-arm attempted to be discharged was 
loaded and capped, an attempt to discharge it would be sufficient to con- 
stitute an attempt to murder, though the charge may not go oflf, because 
there is an accidental miss-fire or because the accused was seized before 
he could discharge it But the same rule could not obviously be extended 
to an uncapped gun, and as Lord Coleridge pointed out, such a case pre- 
sents materially distinguishing features It would, therefore, seem that 
if Cassidy could not be convicted under section 511, he could not have been 
convicted at all, for his act was too remote to constitute an attempt under 
Ais section. And as regards the applicability of section 511, the question 
is not free from difficulty, but it would seem that that section was not 
intended to supplement other sections relating to attempts, which 


(17) Duckworth, (1892) 2 Q B. 83 
(86, 87), overruling St George, 9 C & P. 
483. 

(18) 9 C & P. 523. 

(19) Duckworth, (1892) 2 Q. B 83 


( 86 ). 

(20) St. George, 9 C. & P. 483. 

(21) Duckworth, (1892) 2 Q. B. 83 

(87) 

(a2) Unneher, (1906) 2 K. B. 99* 
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being specifically enacted to deal with those offences must be deemed to be 
exhaustive This was at any rate tlie implied view of the Law Commis- 
sioners 


3307 * ^The question whether an act has reached the degree of develop- 
ment that it may constitute an attempt under this section depends upon 
what was done, and how much was left undone. According to the Bombay 
Court the words and under such circumstances ” point to that stage in 
the act that death might be caused, if the act took effect. ^=4) Xn the view 
of Straight^ J , too much importance should not be attached to them which 
mean no niore than this — that^the act must be done in such a way and 
with such ingredients that, if it succeeded, and death was caused by it, 
the legal result would be murder under sections 299 and 300 But 
there is no difference between the two views The words, no doubt, refer to 
the circum^stances which convert a mere killing into a murder, such as 
premeditation, the use of lethal weapons, the selection of vital parts for 
the inflictions of the injury, and the like. Such a circumstance would arise 
where the accused immediately after the birth of a child took it away and 
abandoned it in a place where it was likely to be picked up and was in 
fact picked up soon afterwards The child died from want of sustenance, 
and the question was what offence the accused had committed Here if 
the child had died in consequence of the exposure, the accused might have 
been tried for murder or homicide.^*^ If he had abandoned it in an un- 
frequented place, it would have been a circumstance in proof of that crime 
But as he had left it in a frequented place, it rebutted that inference, and 
reduced the offence to one under section 31 7. 

3308 * In order that the completed act should be murder, it is also a 
circumstance that the act must be such as would in the ordinary course of 
nature have caused death. The question then resolves itself into this: (i) 
\vhat was the act? (it) what would have been its effect in the ordimry 
course^ (in) with what intention or knowledge was it done? (iv) and 
what prevented it from producing the effect contemplated? Intention or 
knowledge followed up by an act done are then the two cardinal essentials 
of an offence under this section. The degree of completion attained by 
the act is a question of fact, upon which depends the criminality of the 
act. At the same time if a person who has an evil intent does an act which 
is the last possible act that he could do towards the accomplishment of a 
particular crime that be has in his mind, he is not entitled to pray in his 
aid, an obstacle intervening not known to himself. If he did all that he 
could do, and completed the only proximate act in his power, he cannot 
escape criminal responsibility because his own set volition and purpose 
having been ^ven effect to Aeir full extent, a fact unknown to him, and 
at variance with his own belief, intervened to prevent the consequences of 
that act ensuing, which he exacted to ensue. Any other view would 


(23) First Rep, ss 

(24) Cassidy, 4 B. H. C. R. i7; Martu 
Vithoha, i*; Botn. L. R 291, 21 I. C. 881 
See also Naa Thaik, 2 R, 558. 

(2*;) Niddha, 14 A 38. 

(i) S. 317, Expl. 

(a) Khodabux Fakeer, 10 W. R. 52. 


(3) Per Straight, J, in Niddha, 14 A. 
38, following Brown, it Q B. D 3*)7 ; to 
the same effect, MangavalU, (1&9) i 
Weir 328 (329) ; Abdul Rahaman, 9 C L. 
J 432, 2 I C 593 : Kolangaret, 29 I, C 
(M) 670. 
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lead to awkward results For suppose a pick-pocket put his hand into 
another's pocket, in which there was nothing that he could steal, is he to 
escape punishment for an attempt, because he found nothii^ij woitli stealing 
This was undoubtedly the view once taken, but it has since been over- 
ruled ^5) 


3309, A somewhat curious question aiose in Bombay, and it shows 
Khandu danger to which technicality might at limes lead 


£mp. V. 

15 Bom, 194, Examm* 
ed* 


one up to. In that case the accused stiiick the 
deceased three blows on the head with a stick, with 
the intention of killing him The deceased tell down 
senseless on the ground The accused, believing that he was dead, set 
fire to the hut in which he was lying, with a view to removing all evidence 
of the crime. The medical evidence showed that the blows struck by the 
accused were not likely to cause death, and did not cause death, and that 
death was really caused by injuries from burning when the accused set 
fire to the hut The accused was convicted of murder and sentenced to 
death. On the sentence coming up to the High Court for confiimation, 
the question arose whether, in the circumstances, the accused could oe 
convicted of murder: Parsons, J., was of opinion that he could be, but 
Birdwood, J , differed from him, holding that, the circumstances, he 
could not be convicted of anything more than an attempt The question 
was, therefore, referred to Sargent, C J , who agreed with the latter, though 
he held that the deceased died of the blows inflicted by the accused, but 
assuming that the deceased would not have died from the effect of the 
blovvs, “though the accused undoubtedly believed he had killed his victim, 
there would be a difficulty in regarding what occurred from first to last, as 
one continuous act done with the intention of killing the deceased Under 
these circumstances, the offence should be held to have been only the 
attempt to murder, and that .the sentence should be transportation for life, 
under section 307. 


3310. Here then there was an act intended and even caused in fact, 
though not in law, since criminal causation implies a conscious effort 
which ceased after the accused’s mistaken belief that the man was dead. 
If death was intended but was not so caused, the accused could no more 
be convicted of murder than if the death were caused by circumstances 
unconnected with the Intention. In such a case there may be death, and 
yet the accused might not be guilty of anything more than a mere attempt. 
If there was neither intention nor knowledge, the accused may not be 
guilty of even that offence The prisoner took the child away shortly 
after its birth, and abandoned it in a thicket not far from a house- and 
the footpath, and in a place where the villagers were in the habit of 
herding cattle.^ The child was picked up almost immediately after its 
exposure, but it died presumably from want of sustenance some six hours 
after. It was found that the child did not die in consequence of the exposure 
The accused could not therefore be convicted of murder or homicide, nor 
could he be convicted of an attempt to murder or commit homicide His 
offence fell under section 317, and he was convicted of it.^?) 

3311. Where the act done is consist#*nt only with one intention, thai 
intention may justifiably be presumed. For instance, a person who fire'’ 


(4) Collins, 33 L J M C. 177. (6) Khandu, 15 B. T04 followed in. 

(5) Lord Coleridge, C J., in (7) Khodahu^ Fakeer, 10 W. R, 52. 
BroTtm 24 . O B D 



S. 307.] 


OFFENCES AFFECTING LIFE 


1651 


two shots in succession at another person cannot be acquitted of murderous 
intention So where a widow of twenty years of bemj; anxious to 
join her paramour, and being resisted by hei paients and brother, adminis- 
tered them dhafura in their food which she cooked. She confessed to 
having drugged them to secure a chance for elopement She did not know 
that dhatura would kill them, and she had no intention of killing them Bui 
the Court held that she must be presumed to have foreseen the natural 
consequences of her act, and she was convicted under this section, as the 
persons drugged escaped, as the}" were speedily removed to the dispen- 
sary The rationale of this case is wholly opposed to Khandu's case 
decided in Bombay/^®^ 

3312. No Attempt where Means Inadequate. — ^Again, there ma/ 
be intention to cause death, and yet the means adopted be wholly in- 
adequate to cause death. In such a case there could be no conviction for 
even an attempt Such was the case of the wife, who intending to poison 
her husband, mixed some arsenic with his food, but it was insufficient to 
kill him. He died sometime afterwards from inflammation of the brain, 
but there was no evidence that the poison was even the secondary cause 
of the death.^^*^ In another similar case the food was found to contain 
poison, but there was no evidence of its quantity and of its probable effect 
on any one who might have eaten it; which was held to justify no convic- 
tion for anything more than an attempted hurt punishable under section 

In another case the accused struck his wife on her neck with an axe 
causing an incised wound, and the question that exercised the Court was 
whether his conviction under this section was justifiable. That section,” 
it observed, ” provides in terms for the punishment of a person who does 
any act with such intention or knowledge and under such circumstancej^ 
that if he by that act caused death, he would be guilty of murder. It 
seems clear on these words, and still clearer from the illustrations appended 
to the section, that the only act which could fall within the purview of 
the section is an act which by itself must be ordinarily capable of causing 
death in the natural and ordinary course of events. . . Now although 
a hatchet is a dangerous weapon, a blow with it is not, in our 
opinion, an act ordinarily capable of causing death in the natural and 
ordinary course of events. On the contrary, we should say that whether 
a blow with a hatchet is or is not capable of causing such a result must 
depend upon the particular nature of the blow inflicted. It seems to us, 
therefore, that this is a case- where the accused’s criminal liability must 
be limited to the act which he in fact did, and cannot be extended so as 
to embrace the Consequences of another act which he might have done but 
did not do.” The conviction of the accused was, consequently, altered 
to one under s. 334 and the imprisonment for seven years reduced to that 
for one year 

3313. A case on the other side of the line was that of a Brahmin 
widow who enticed into her house a boy aged nine years, used violence 


^ (8) Ahmad Yar Khan, (1909) P. W. 
R. I. 5 I C. 602. 

(9) Tiilsha, 20 A. 143. 

(10) 15 B, 194. 


(11) Venkatasami, (1882) i Weir (3rd 
Ed.) 187. 

(12) Mi Pu, 5 L. B. R. 79. 3 I C. 721. 

(13) Martu Vithoba, 15 Bom, L R. 291, 
I. C. 88n 
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to him, and removed several jewels from person, and being unable to 
remove his anklets and earrings, tied his wrists and neck with a lope, 
put a cloth in his mouth, took him into a room and placed him sitting 
m a jar which was only twenty-two indies deep, all night, and put a 
millstone on the mouth of it, through thnee^ holes of which the l>oy re- 
ceived a stinted supply of air. She did not give him food at night and be- 
fore dawn lifted the millstone once and looked at the boy, but replaced the 
millstone. The boy untied the rope, and owing to the omission of the 
accused to watch the jar and tli'e room, got out in the morning and ran 
home. The accused was convicted under this section, and the High Court 
affirmed the conviction, holding tliat in cases arising under this section, 
two questions were material: (i) intention; and («) nature of the act 
done. As to intention the Court accepted the verdict of tlie lower Court 
that the accused intended to cause deatli, such intention being presumed 
from the nature of the act done As regards the act done, the Court 
held with the Bombay High Court, that the evidence must be of the 
act which should be physically capable of causing death, and such evi- 
dence was held to be supplied by the boy's confinement in the jar without 
food, which was physically capable of causing death His escape was dut 
to his adventurous escape due to lack of sufficient vigilance and the convic- 
tion of the accused under this section was, consequently, held to I>e both 
appropriate and justifiable. 

But the following case is by no means so easy of solution. The 
accused in the course of a quarrel with her sister-in-law and in a fit of anger 
flung her child, aged 3 years, into a pond on the edge of which her house 
was situate, exclaiming that the death of the child should rest as a curse 
on the head of the woman with whom she was quarrelling The child 
was picked up by the by-standers. The pond was found to contain about 
four feet of water. The Sessions Judge had convicted the accused under 
section 323, but the High Court altered it to one under this section, holding 
that her ejaculation showed her intention^*^> ; but what about the bv 
slanders? 


3314. Of course, as already remarked, an act, though in the ordinary 
Act Without course of nature sufficient to cause death, would not 


tention. 


“ constitute this offence if the intention to kill is 
lacking. Such was the case of the wife who 
administered to her husbjind a potion to improve the quarrelsome natuie 
of her husband. The potion was supplied to her by her lover, who and 
another knew it was dhatura. Thereupon the Court convicted the wife 
under s. 337, her lover under this section read with s. 107 and the third 
person under this section read with s. 109.<*7> 


3315. Inchoate Acts.*— Tt is perhaps unnecesary to add after what 
has been made sufficiently manifest, that a mere preparation falling 
short of a definite act, is not punishable as an attempt under section 511, 
much less under this section. Such was the case of the accused who went 
to purchase poison with the object of poisoning her son-in-law. And so 
a person purchasing a pistol with the intention of committing a murder 


(14) Cassidy, 4 B. H. C R. 17, 

(is) MangavalH» (i88g) i Weir 328. 
(16) Nambi Babu, J I. C. (A.) 138, 


(17) Bhagava, 19 Bom. L. R. S4» 38 b 

'(^mhtavar (Mt), (1882) P. It. 
No. 24. 
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could not be punished for an attempt. Such acts are m fact regarded as 
too indefinite to be visited with the vengeance of law 

308. Whoever does an)' act with snch intention or session. 

knowledge, and tinder such circumstances, wSt’' 
hVmidaT”* ’^hat, if he by that act caused death, he would 
be guilty of culpable homicide not amount- 
ing to murder, shall be punished with imprisonment of either 
description for a term which may extend to three years, oi 
with fine, or with both ; and, if hurt is caused to any person 
by such act, shall be punished with imprisonment of either 
description for a term which may extend to seven years, or 
with fine, or with both. 

Illustration, 

A, on grave and sudden provocation, fires a pistol at Z, under such circumstances, 
that if he thereby caused death he would be guilty of culpable homicide not amount- 
ing to murder. A has committed the offence defined in this section 

[ Act^ss. 33, 34. Cause deai/j— s. 299. Culpable homicides 299 ] 

Synopsis* 

(1) Analogous Law (3316). (4) Form of Charge (3319). 

(2) Procedure and Practice (5) Attempt to Commit Culp- 

(3317). able Homicide (3320- 

(3) Proof (3318). 3321) 

3316. Analogous Law.— This section is per verba et Uteris, the 
same as the last section, with the only difference that it relates to an 
attempt to commit culpable homicide, whereas the last section relates to an 
attempt to commit murder. The punishment here provided is consequently 
also less, In other respects the constituting elements of the two sections are 
the same. 

3317. Procedure and Practice.— Tliis offence is cognizable and 
warrant should ordinarily issue m the first instance. It is bailable but not 
compoundable, and is exclusively triable by the Court of Session. 

3313. Proof.— The points requiring proof are;— 

(1) That the accused did an act. 

(2) That he did it with — 

(A) the intention of--- 

(a) causing such bodily injury as is likely to cause 

death, or 

(b) causing death on — 

( i) grave and sudden provocation not courted, or 

( it) in the exercise of the right of private defence 
which was, however, exceeded, or 

(zii) believmg in the lawful discharge of his public 
duty, or 


(ip) S. sii, Comm, 
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(iv) by consent of the deceased; or 

(B) the knowledge'-— 

(c) that the act was likely to caubc de«il]i 

To which may be added the following aggravating ciiciun:->tance:— 

(3) That the act caused hurt to the peison upon whom the attempt 
was made. 

3319, Charge. — ^The charge should run thus: — 

/‘I {name and office of Mag%strate, etc.), heieby diaige you (mme of 
accused) as follows : — 

“ That you, on or about the — day of — at—did an act, to wit — , with sucli 
intention (or knowledge), and undei such circumstances that, if by tlut 
act you had caused the death of A B, you would have been guilty of 
culpable homicide not amounting to murder (and that you caused hurt to 
said A B hy the said act), and thereby committed an oftence punishable 
under section 308 of the Indian Penal Code, and within the cognizance of 
the Court of Session {or High Court). 

“And I hereby direct that you be tried by the said Court on the said 
charge.*^ 

3320. Attempt to Commit Culpable Homicide. — ^To quote again 
the language of Sir James Stephen, an attempt to commit a ciime is an act 
done with intent to commit that crime, and forming part of a sciies of acts 
which would constitute its actual commission if it were not interrupted.^*®^ 
It has been shown under the last section, how far and in what respects 
an attempt differs from a mere preparation or a preparatory act. The 
act must be an attempt in the legal sense of that term. ' It must then 
be an attempt to commit culpable homicide not amounting to murder. 
This can only be proved by proving facts and circumstances from which 
it would be justifiable to hold that if the act had been completed, it would 
have been only culpable homicide, and not murder. This is not difficult 
to ascertain — for a person may attempt to shoot unnecessarily a burglar, 
or an intruder who had come to have an intrigue with his wdfe, or one 
who resists a public servant in the discharge of his duties, and whom it 
was possible to overcome otherwise, or indeed, in any of the cases* dis- 
cussed under sections 299 and 3(K), in which the completed act would have 
been culpable homicide and not murder , 

3321. So there may be cases in which the probability of a certain 
result may be gauged by the nature of the weapon used, or the amount 
of mjury inflicted In all such cases the attempt will be the attempt to 
commit culpable homicide, and not murder. 

309, Whoever attempts to commit suicide and does any 
» Attempt to commit act towards the commission of such offence, 
able. ,shall be'puiiished with simple imprisonment 

Ml. for a term whicK may extend to one year, or with fine, or 
with both. 


(ao) Stephen Dig. Cr. L., Art. 49, p.ap. 
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Synopsis. 


(1) Analogous Lazo (3322-3325). 

(2) Procedure and Practice 

(3326) 

(3) Prooj- (3327) 

(4) Form of Charge (3328) 

(5) Principle (5329). 

(6) AJ caning of IVords (3330). 


(7) Attempted Suicide (3331). 

(8) iriiat is an Attempt io Com- 

mit Suicide ' (3332) 

(9) Attempt mUsSt be Intentional 

(3333-3335) 

(10) Measure of Punishment 
(3336-3338) 


3322. Analogous Law. — The word “ or with line ” or “ with both/’ 
weie substituted for the \%otd “and shall also be liable to bne ” by the 
Amending Act of 1882 ^-0 This amendment has had the effect of ovei- 
ruling the Bombay case in which the sentence of imprisonment was held 
to be compulsoiy,^--^^ This section punishes an attempt to commit suicide. 
The definition of an attempt, as lieie given, is the same as forms part 
of section 511, and is a paraphrase of the English phrase “manifest 
overt act” Sir James Stephen defined an attempt to commit a crime as 
an act done with intent to commit that ciime, and foiming part of a senes 
of acts, which would constitute its actual commission, if it were not in- 

teirupted.C^3) 


3323. The stoic philosophers of old and the Hindus of the present 
day regard life as an evil, and its destruction was, therefore, in a manner 
encoutaged as tending to the emancipation of that ethereal spint, which, 
when imprisoned within its earthly encasement, could not ascend to that 
empyrean, which is its natural destiny and abode. The ancient stoic phi- 
losopher destroyed himself to escape the ills of life The modem Hindu 
torments life to escape from its imprisonment The civil law tolerated an 
attempt to commit suicide, but the laws of Athens punished the would- 
be suicide by cutting off the hand which attempted to commit the desperate 
deed^^^^ The advent of Christianity created a new ideal of life and it 
became soon recognized that no one had a power to destroy it, except 
by commission from the Almighty Author of it And so the suicide began 
soon to be i*ecognxzed as guilty of a double offence; one, spiiitual, in 
invading the prerogative of the Almighty, and rushing into His immediate 
piesence uncalled for; the other, temporal, against the king, who has an 
interest in the preservation of all his subjects.^^5) 

The law has, therefore, ranked this amongst the highest crimes, making 
it a peculiar species of felony, a felony committed on one’s self And this 
admits of accessories before the fact as well as other felonies; for, if 
one persuades another to kill himself, and he does so, the adviser would 
be held guilty of murder And as for the suicide himself, law could 

not touch his soul, so it used to punish him so far as it could, by denying 
him the right of a Qiristian burial and by forfeiting all his property, 
thereby depriving his family of all means of sustenance. This punish- 
ment was a sort of vicarious punishment resembling the posthumous dis- 
honour which made the living reflect before launching themselves into eter- 


(21) Indian Penal Code Amendment 
Act I, (VIII of 1^2), s, 7 

(22) Chanivora, i B H. C. R. 4. 

(23) Steph. Dig, Cr. L., Art. 49, p. 29. 


(24) Pott Antty,, B. I. C. 26; 4 Black, 
189 

(25) 4 Black, 189 

<0 
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nity. So the Athenian Magistrates, alaixncd at the frequency of suicide 
amongst the Athenian maidens, otdained the dra^t>;ging ol their mule bodies 
through the public places, which at once led to the stoppage of suicide 

3324 The posthumous punishment ot a suicide in luigland continued 
for many years. But as the punishment of forfeitine ciuelly visited the 
innocent, the juries adopted the piactice ot pronouncing the suicide as 
committed in a state of temporaiy insanity, which enabled the Court to 
circumvent the harsh law laid ; and the penalty of forfeiture, which was at 
no time popular, became in course of time so unpopulai that il had to be 
abolished in 1870,^^^ and eleven yeais later (in 1882) the right of burial 
in church was also restored. 

3325. There is thus now' no temporal or ecclesiastical penalty attach- 
ed to a suicide though the juries still couple insanity as the cause of all 
suicides. The suicide was at no time subject to any civil penalties in this 
country. The only penalty that a suicide has now to suffer is that pres- 
cribed under this section. In short, it is the only offence in which 
while an attempt is punishable, a completed crime is not 

3326. Procedure and Practice. — This offence is cognizable and 
warrant should ordinarily issue in the first instance. It is both non-bailable 
as well as non-compoundable, and is exclusively triable by the Presidency 
Magistrate, or a Magistrate of the first or second class 

3327. Proof.— The points requiring proof are: — 

(1) That the act in question was an attempt. 

(2) That the attempt was by doing an act towards the commission 

of suicide. 

3328. Charge. — ^The charge should run thus: — 

“I {name and office of Magistrate, etc,) hereby charge you {name of 
accused) as follows : — 

• on or about the — — day of at ^you attempted to commit 

suicide, and did an act, to wit ^towards the commission of it, and you 

thereby committed an offence under s. 300 of the Indian Penul Code, and 
withm my cogniaance {or the cognizance of the Court of Session, or High 
Court) 

‘'And I hereby direct that you be tried (by the said Court) on the 
said charge,*' ^ 

3329. Principle.— Law esteems the lives of men as not only valua- 
ble to their own possessors, but as also valuable to the State which protects 
toem and for the protection and amelioration of which the State exists 
It, therefore, rightly claims to prevent persons from taking their own lives, 
as much as it prevents them from taking the Ifves of others. This right 
has been claimed by the State at all times (§ 3325), though the nature of 
ite interference has, from time to time, varied. At the present time, it is 
the recognized doctrine of criminal jurisprudence that though the 


(a) (1870), 33 & 34 Viet, c. 33, s. I. 
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should not impose posthumous disabilities in case of suicide, it should 
cei-lainl} punish those wlio attempt to commit it. It may be said, that the 
policy of punishing an attempt, wheie the completed act goes unpunished, 
might encourage those who made the attempt to make it successful But this 
has not been the experience of jurists who have found the piovisions as 
existing both salutai}’ and deterrent 

3330. Meaimg of Words.— “ Dot^s any act fozvards flic commission 
of such offence'"' ‘‘Such offence refeis to suicide, but suicide is not an 
offence under the Code or under any special oi local law, The language 
of the section, is inapt. To be more coriect, it should i*un thus “ Whoever 
attempts to commit, and does any act towards the commission of suicide, 
etc” For the meaning of attempt/" see § 3332 

3331. Attempted Suicide.— Suicide, as such, is no crime under the 
Code Its attempt alone is punisliable under this section. The fact that 
an attempt to commit suicide is made criminal shows that in the eye of the 
law suicide is not necessarily the outcome of deranged intellect "But that 
it may be a crime committed by a person in his sober senses And this 
is the view of medical men and of many psychologists ^3) There can be 
no doubt but that persons ai'c often driven to commit suicide owing to 
poveity or distress, loss of honour and fortune; while others are driven 
to self-effacement under the impulse of religion, as witness the case of 
supee and of those who starve or torture themselves to death to* attain 
Nirvan or a supreme beatitude by absorption in the Divine essence. 

3332. What is an Attempt to Commit Suicide?— So far then the 
question presents no difficulty. But when the question of attempt is 
considered, two questions naturally arise: what is an attempt, and when 
does the preparation end and an attempt begin A person who feels moody 
and melancholy and threatens to commit suicide may have that intention, 
but he cannot bie convicted of an attempt An attempt implies at least 
an act toward the commission of suicide; such as drowning or poisoning 
or shooting oneself. If a person throws himself into a well with a view 
to drowning himself, and is rescued, he is guilty of such an attempt as is 
punishable under this section. But if he i*uns to a well with a view to 
drown himself, but is rescued before he throws himself into it, he could 
not be convicted of an attempt; for his act w^as a mere preparation to 
commit an act, and before committing whi!ch he might have changed his 
mind So the pounding of oleander roots with an intention to poison 
oneself with the same, does not constitute an attempt to commit suicide. 

It is a mere preparatory stage, and the door of repentance is still open to 
him. A woman, who was in an advanced stage of pregnancy being unable 
to endure the pains of the prolonged labour threw herself into a well. 
She was rescued but the child was bom dead. It was held that^the offence 
she had committed was one under this section, and that she could not be 
convicted of attempting to cause miscarriage. ^7) 


(3) 2 Taylor’s Med. Juris., p. 495, 
(1850) Jour. P^ch Med., p. 19, 

(4) Mulia, 17 A. L. J. 478, 50 I, C 
1003, 


(5) Ramakka, 8 M. 5. 

(6) Tayce, (1883) B. U. C 

(7) Mulia, 17 A L. J. 478, 
1003. 


188 
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3333. Attempt must be Intentional. — The essence ot ^ulcuie is an 

intentional self-dcstiuctum (it lUe It, thcietmie, a 

English Law Dis- person take an o\eidose ol uoiwni li\ mistake, oi m 

tiiisruxshea* ^ i ’ j j 

a state ot mtoxicatum, oi in ouU*i m exade Ins aiiest 
by his pursuers/^^ he could not be held accounlaiile Idi his actuin But 
if theie was an tnicniion to commit suicide, and an atleiupt lor th.it pin pose 
was made, the accused could not escape icspunsibihty foi hi^ aciion, except 
on the giound of insanity This was settled in Luiglaiul m a case, the 
decision of which does not appeal to be in evei y respect satislactoiy. The 
case arose out of a policy of life-iiisuiancc, which, by its teims, became void 
on the insured committing suicide The deceased was pioveil to have been 
killed by taking sulphuiic acid in a state oi insanity. And the question 
was whether such death amounted to suicide, Cressel, J., held that suicide 
meant ‘'a felonious killing,” and that it did not exlcnil tu such a case as 
that of the accused But unfoitunately this decision was leversed on 
appeal by the Judges who held that if a person killed himself uiicnlionally, 
no matter wdiether he was at that time sane or insane, he had committed 
suicide. This may be true, but how', il may be asketl, can a poison liave 
inteniion, when he is beieft of leason, by reason of his insanity? There 
can be scarcely any doubt that if such a question aiuse again, the judgment 
of the Court would be very different But whatever may be the view of 
English Law’’, it is abundantly clear that such a case could not he smiilaily 
decided in this country (§§ 773-775) 

3334. The accused jumped into a well to avoid and escape from the 
Police. He came out of the well of his own accoul lie was convicted 
of this offence, but his conviction was quashed by the High Couit on the 
ground that he had no intention to commit suicide. 

3335. Suicide, of course, implies total dcpiivation of life. Mutilation 
of one's person is not suicide So a person could not l)c convicted of this 
offence for emasculating himself 


3336. Measure of Punishment. — Compared to the gravity of the 
crime, the punishment here provided is comparatively light 'i'his is because, 
law regards would-be suicides as fitter objects of commiseration than of 
punishment. Indeed, this is as may well be expected. For men are by 
instinct endowed with the desire of self-preservation. And self-preserva- 
tion is the mainspring of human existence and human enterprise. A person 
who casts to the winds this great impulse must either be insane or moved 
by deep feeling. In either case he is a fit object of human sympathy. 


If he is shown to be insane so as to be bereft of the power of cogni- 
tion, he is wholly exempt from punishment. If hie is not so exempt, it will 
then be a question as to what should be the proper measure of punishment. 


3337. In th/e case of sane persons, suicide is invariably due to some 
motive, perceptible or imperceptible, but there is always a motive for the 
crime. Such motives differ in different countries with the diffex*ent en 
vironments. As a rule, similarity of environments and purpose and view 


(S) thvarka PooHja, 14 Bom. L R 
140 , 14 1 . C. 598. 

(g) Schwabe v Clift, (1846) L. T. 342. 


(10) Dwarka Foonja, 14 Bom, L. R. 
146, 14 I. C. 598. 

(11 ) Madho Singh, (1878) P. R No, 
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of lite lead to the same motive. Thus the annual records of suicides 
committed in a notorious gambling city show the same motive-financial 
rum and disappointment. l.o\e, again, accounts for a good pcicentage of 
such cases la India, jealousv, tamily discord, destitution and physical 
sufiermg are potent ^ factors in causing suicide In European countries, 
tae means adopted for self-destiuclum aie shooting, hanging, poisoning, 
drowning, and lastly cut-thioat. In India drowning is pieterred to hang- 
ing, but they aie both equally responsible ior such deaths 

3338. The points which should weigh with tbe Couit m awarding 
punkhment are: — 

(1) Age and mental state of the accused. 

(2) His motive for the attempt Was it poverty and distress, loss ot 
a dear relation, mental sufteiing bi ought on by disease and pain, or was 
it attempted in a tit of angry passion, or out of jealousy and family discord? 
In the former case, there is leason for indulgence, in the latter case there 
is comparatively no such leason 

(3) The committing of suicide by DJmrna was at one time much in 
vogue. The creditor hired a man, perfeiably a Brahmin, to go to the 
debtor, and sit at his door fasting till he was repaid the loan In many cases, 
the creditors themselves used to resort to their debtois and offered up their 
ghosts in attempting to realize their dues This piactice was much im- 
proved upon by haipies and extoitioners of all kinds, who insisted upon 
the satisfaction of their demands, failing w^hich they attempted to cut their 
throats in the presence of their victim Needless to say, such exactions 
could only be tolerated by men who diead to take upon themselves the 
sin of having a man dying at their door Such cases, if they ever arise, 
should be met with a firm hand. 

310. Whoever, at any time after the passing of this Act, 
shall have been habitually associated with 
any other or others for the purpose of com- 
mitting robbery or child-stealing by means of or accompanied 
with murder, is a thug 

[Murder-^s, 300. Child steaUng—ss. 359, 360 Robbery-^s 390] 

Synopsis. 

(1) Analogous Law (3339- (2) Vf^kat is a Thug t (3342- 

3341). 3343). 

3339. Analogous Law. — ^This section provides for a species of crime* 

which is happily soon passing away. Thugee was once lampant in the 
country, and the Thug regarded himself as a special object of protection by 
the goddess Kali or Devi, whose protege he claimed to be, and to whom he 
offered up the blood of his victims. The first British Statute dealing with 
this class of professional criminals was the Act of which enacted 

as follows: — 


(12) Act XXX of 1836. 
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“Whoever belongs or has at any time belonged lo ain gang ol iHT.Mins asMjaated 
for the purpose of gaining a livelihood by in\ciglmg and nimdeimg tra\ filers m order 
to take the property of such travellers is designated a thug “ 

The punishment provided for belonging to a gang of thugs u.us m> 
prisonment for life with hard labour This section and the next incoiporate 
these provisions of the Thugiee Act, omitting thcicfioni “ toi the pinpose 
of gaining a livelihood” which were both unnecessary and objectionable 
The sentenoe of transportation was, again, substilutal for the life imprison- 
ment provided by the Act of 1836, as being more appiopiiate 

3340. As the teim is now defined, a thug must ine distinguished from 
a robber on the one hand, and a dacoit, on the other* Thugs ai e as a mile 
lobbers and dacoits, but not vice versa Persons who “habitually asso- 
ciate ” with thugs are members of tiieir gang The object of thugs is 
described to be robb-ery or kidnapping accompanied with murtier This 
means that the commission of murder as of set puipose is an ordinary 
incident in the life of a thug. Thugs are^ in short, oiganized bands of 
roving marauders of the type of Robin Hood and Ins crew, who work m 
gangs, and have no half measure with their victims They kill them first 
and rob them afterwards. They used to frequent baxars, semis, fans and 
public ways, where people used to throng or pass by. They usetl to appear 
in various disguises, and often worked as domestic seivants, cartmen, syces 
or merchants— but m each case their object was to reconnoitre their 
surroundings or inveigle travellers to rob and murder them. 

Thugs as such, have now passed away into the histoiy of the past; but 
the Code naturally contains provisions, but for which the crime could not 
be adequately punished. 

3341. It will be observed that in order to constitute a thug, it is not 
necessary that the accused should have in fact commuted murder ox 
robbery. All that is necessary is that he must have been the baf)ilual asso- 
ciate of such a person— that is to say, a member of his gang, or in short, his 
confederate The actual commission of an offence by him is not then 
necessary. 

3342. What is a Thug?— The general view of a thug has been 
already predated. It is here intended to analyse the definition of the term 
as enacted in the section. To begin with, the section has no retrospective 
application. It applies only to persons whose case falls within its purview 
since the passing of the Code, namely, 6th October, 1860, In order to be 
a thug a person must (t) habitually (w) associate with (m) other or others 
(iv) for the purpose of consmitting robbery or child stealing by means of 
or accompanied with murder. 

The first three requirements of the offence are that the person must 
be the habitual associate of another. There must then be at least two 
peisons in the crime. A single individual planning robbery by means of 
murder, cannot proceeded against as a thug. The fact that the thug 
must have associated with another, habitually and for a common purpose, 
points to such association for a definite time or during some definite period. 
A person casually associating with another may or may not be his confe- 
derate. He is not a thug, ^^4) Again, in order to be a habitual associate of 


(13^ First Rep., s. 346. 


(14) Pira, (i88i) P. R. No. 
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another, there must be evidence of tlvur companionship The fact that 
A was at times with B who was the associate of C, who w'as a thug, would 
not make A C’s habitual associate, noi lender him guilt} through B 

So where the a^jcuscd Sharf-Din was charged foi being a thug, and it 
was proved that he had been habitually associated duiing various periods 
with vaiious persons for the purpose of committing roblxny by means of 
the administration of dhatura, it was held by the Qiief Couit of the Punjab 
that the proof that Sharf-Din had associated h'mself on different occasions 
wdth different persons for a paiticular purpose was proof that Sharf-Dm 
was habitually associated with other persons for that purpose within the 
meaning of this section But this fell short of pi oof that each person with 
whom Sharf-Dm was associated was habitually associated with Shaif-Din, 
or was habitually associated with any other person with whom Sharf-Din 
was associated. In cider to convict a person for being a thug, two things 
w^ere essential; (a) that during some definite peiiod of the accused's career, 
he was habitually associated wdth Sharf-Din for the purpose specified in 
the definition, or (/;) that at wSome definite point of time Sharf-Din and 
one or more other person or persons were associated for that purpose, and 
the accused was during some definite period of time habitually associated 
with Sharf-Din and such other person or persons for that purpose 

Again, the object of associates must be to commit the definite offences 
of lobbery or child-stealing A gang of men organized to commit any 
other crime by means of murder would not be thugs. 

3343. Lastly, the commission of murder must be the necessary accom- 
paniment or means of committing those crimes.^ Hence it follows, that 
persons who administer stupefying drugs to facilitate their crimes are out- 
side its category. As was observed by the Punjab Chief Court m the case 
last cited* Whether the purpose involves the commission of murder 
must depend principally upon the modus operandi intended to be employed, 
the purpose may in truth only be robbery by means of hurt or grievous 
hurt, or of culpable homicide Even when death has occurred, it might 
be e.stablished that the act of causing death was only culpableThomicide not 
amounting to murder, although the drug was intentionally administered to 
facilitate robbery, the fact being that dhatura both can be, and in practice 
frquently is, used by robbers without a fatal result It is necessary, there- 
fore, to show against a person accused of a purpose to commit robbery with 
murder, something more than that he proposed to administer, or did on a • 
particular occasion administer dhatura in order to effect his purpose of 
robbery: though it may not be absolutely necessary to show that on am- 
occasion culpable homicide amounting to murd*^ was in fact committed 

311. Whoever is a thug, shall be punished with transpor- se 
„ tation for life, and shall also be liable to w 

Punishment. - Nc 

nne. n< 

[ s. 310.] 

Synopsis. 

(1) Amloqous Law (3344). ^ (3) Proof (3346). 

(2) Procedure and Practice (4) Form of Charge (33^7) 

(3345). 


(IS) Pira, (i88i) P R. No 28, 


(Id) Pw, (i88i), P. R. No. a8, 
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3344 Analogous Law. — ^The last section defined a thug. This 
section punishes him. As already remaikcd (§ 448), a thug is a person 
who habitually associates with another for murdei and lohlioiy or child- 
stealing. The gist of the crime lies in being a memhei of such an oiganisa- 
tion, — the actual commission of the offence is not neccssai}, Hut there 
must be evidence that the gang was foimed for that ^impose, though the 
purpose may not have been yet achieved, 

3345. Procedure and Practice. — ^This offence is cognizable, but 
warrant should ordinarily issue in the first instance It is both non-bail- 
able as well as non-compoundable, and is exclusively tnable by the Court 
of Session. 

3346. Proof. — The points requiring proof arc: — 

(1) That the accused associated with any peison oi persons 

(2) That he did so since 6th October 1860 (the date the passing 

of the Code). 

(3) That he did so habitually. 

(4) That the purpose of such association was to commit robbeiy, or 

child-stealing, by means of or accompanied with murder. 

3347. Charge. — ^Thc charge should run thus: — 

(name and office of Magistrate, etc) hereby charge you {name of 
accused) as follows: — 

That on or about the day of at you were a thug, and 

that you thereby committed an offence punishable under sectiem 311 of the 
Indian Penal Code, and within tlie cognizance of the Court of Session (or 
the High Court). 

And I j;iereby direct that you be tried by the said Court on the said 
charge. 

Of the Causing of Miscarriage: Of Injuries to Unborn Children; 

Of the Exposure of Infants: Of the Concealment of Births. 

312. Whoever voluntarily causCvS a woman with child 
^ Cauting miscarr- to miscaiTy, shall, if such miscarriage be not 
^ caused in good faith for the purpose of 
saving the life of the woman, be punished with imprisonment 
of either description for a term which may extend to three 
years, or with fine, or with both; and, if the woman be quick 
with child, shall be punished with imprisonment of either 
description for a term which, may extend to seven years, and 
shall also be liable to fine 

Explanaiion . — woman who causes herself to miscarry, 
is within the meaning of this section. 


[ Voluntarily^$, 39 . 


Cood Faith^9. Sz] 
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Synopsis, 


(1) Analocjoiis Lazo (3348- 

3350). 

(2) Procedure and Practice 

(335n. 

(3) Proof (3352) 

(4) For^m of Charge (3353) 

(5) Principle (3354-3355) 

(6) lilcamug of JVords (3356). 

(7) Criminal Abortion (3357- 

3361). 

(8) Abortion b\ Mechanical 

Means (3358) 


(9) lis Detection (33^9). 

(10) Abortion bv Medicine (3360- 

3361) 

(11) Causing Miscarriage and 

Aitenipting it (3362-3363) 

(12) IVliat is Causing Miscarriage 

(3364) 

(13) Pregnancy Indispensable 

(3365) 

(14) Miscarriage after being 

quick with child (3366). 

(15) Measure of Punishment 

(3367), 


3348. Analogous Law. — -As to this group of sections the authors of 
the Code wioto: “With respect to the law on the subject of aboition 
we think it necQSstiiy to say only that we entertain stiong appiehensions 
that this or any other law on that subject may, m this country, be abused 
to the vilest purpose. The charge of abortion is one which, even where it 
is not substantiated, often leaves a stain on the honour of families. The 
power of bringing a false accusation of this description is, therefore, a 
foimidable engine m the hands of unprincipled men. This part of the 
law will, unless great care be taken, produce few convictions, but much 
misery and teiror to respectable families, and a large haiwest of profit to 
the vilest pest of society We tiust that it may be in our power in the Code 
of Procedure to lay down rules which may prevent such an abuse Should 
we not be able to do so, we are inclined to think that it would be our duty 
to, advise his Lordship m Council rather to suffer abortion, when a mother 
is a party to the offence, to remain wholly unpunished, than to repress it 
by provisions whicli would occasion more suffering to the innocent than 
to the guilty • 

3349. These views of the authors have been given effect to by the 
Procedure Code, which takes the offence out of the cognizance of the 
Police. 


The offence, as here constituted, punishes both the mother as well as 
her accomplice But only the accomplice, and not the mother was at one 
time punishable under English but the law as since enacted makes 

them both equally liable : — 

" 58, Every woman, being with child, who, with intent to procure her own mis- 
carriage, shall unlawfully administer to herself any poison or other noxious thing, or 
shall unlawfully use any instrument or other means whatsoever with the like intent, 
and whoever, with intent to procure the miscarriage of any woman, whether she he 
or be not with child, shall unlawfully administer to her or cause to be taken by her 
any poison or other noxious thing, or shall unlawfully use any instrument or other 
means whatsoever with the like intent, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the Court, to be kept in penal servitude for 
life, or for any term not leSs than three years— or to be imprisoned for any term not 
exceeding two years, with or without hard labour and with or without solitary con- 
finement.’^ 


(17) Note M, Reprint p 151 3i; 7 Will IV & i Viet, c. 85. 

(18) 43 Geo. Ill, c. 58; 9 Geo. IV, c. (19) 24 & 25 Viet, c. 100, s. 58. 
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3350* As to this section, it may be observed, that in its verbiage, it 
differs materially from this section, for it speaks of administering' or 
causing to be taken any poison or other noxious thing/' which restnets tlie 
operation of the rule, far more than the offence here enacted In short, 
in England the abortion must be either poisonous nr noxious, and it must 
be moi^eover administered or caused to be taken, hut it need not be either 
under this section. 

3351. Procedure and Practice. — ^This offence is non-cognizable but 
warrant should ordinarily issue In the first instance It is bailable, but not 
compoundable, and is exclusively trialde by the Couit of I^ession 

3352. Proof. — The points requiring proof are :~ 

(1) That the woman was with child. 

(2) That the accused did some act to cause her to miscarry. 

(3) That he did so voluntarily. 

(4) That that act caused her to miscarry. 

(5) That he did not cause the miscarriage in good faith, in order 

to save the mother's life. 

To which may be added the following aggravating circumstance 

(6) That the woman was then quick with child, 

3353. Qiaurge. — ^The charge should run thus: — 

“I {name and office of the Magistrate, etc.) hereby charge you (name 
of accused) as follows : — 

** That on or about the day of at ^you voluntarily caused one 

A B (name of the woman miscarrying), then (quick) mtlx child to mis- 
carry, such%niscarriage not being caused by you in good faith for the 
purpose of saving the life of the said A B, and thereby committed an 
offence punishable under section 312 of the Indian Penal Code, and with- 
in the cognizance of the Court of Session (or High Court). 

''And I hereby direct that you be tried by the said Court on the said 
charge.” 


Principle. — ^The offence of foeticide — or aborticide — ^may be 
committed with or without the consent of the woman. This section relates 
to the causing of miscarriage with her consent, while the next section deals 
with the same operation performed without her consent. The saving grace 
of the offence in each case is good faith and life-saving necessity. 

3355. Miscarriage is punished in law, both because it involves the 
performance of an operation dangerous to the life of the mother, as be- 
cause it arrests the growth of population which is necessary for the exist- 
ence and welfare of society. At the same time, circumstances arise when 
the 'performance of the operation alone can save the life of the mother. In 
that case its performance becom^es justifiable, and law then allows the 
sacrifice of one rudimentary life to save another comparatively more valu- 
able. 
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, 3356. Meaning of Words— woman zoith child” simply means 
piegnant, as opposed to being "quick Zinth child” which refers to that 
advanced stage of pregnancy when the quickening takes place “ Quick- 
ening is the peiccption by the mothei of the movements of the foetus, 
when the embr}0 assumes a fa^tal form It is derived from Lat vivus] 
Skr pv, to live, and “ quick thus means '' living ” The old notion was 
that the foetus became finst endowed with life when that sensation was fell 

3357. Criminal Abortion. — Foeticide oi aborticide oi causing mis- 
cainage consists of causing the expulsion of the contents, of the uterus after 
conception and before the tenn of gestation is completed “ Causing mis- 
carriage” is a popular expression for this operation Now, miscarriage 
may be natural or violent. Neither this section nor the next deals with 
natural abortion. It only penalizes violent or forced abortion The ques- 
tion whether a miscarriage caused is natuial or violent, depends upon the 
evidence of abortives used or given Abortion may be induced as much by 
the administration of irutant medicines, as by the use of mechanical means. 
A pregnant woman who thitew herself into a well because she could not 
endure the travails of labour could not be convicted of this offence, because 
what she did was intended to put an end to her own life and not to cause 
the miscariiage, which resulted from her act, voluntarily within the mean- 
ing of the section 

3358. Abortion by use of mechanical means may be induced in a 
(1) Abortion by variety of ways. It may be produced as much by 

MecLmicrf Mean.. exercise, as by riding or driving, as by use of 

pressure on the abdomen, or the passing of a sound 
into the uterus the object of which is to force the membranes destroying 
ffle falus, and thereby leading to its expulsion. Abortion is often inducea 
m this country by the insertion into the uterus of a stick or probe smeared 
with assafoetida, which ruptures the membranes and causes abortion. 
Another method adopted is the ulceration of the womb by the insertion of 
a piece of wire or whale-bone into the mouth of the womb till blqpd appears. 
The mere insertion of a male catheter, or bougie between the membranes 
and the walls of the womb may induce aboitioii To further aid the 
mechanical means employed, the operator may give pills of oil of savin, 
sulphate of iron and aloes to aid in the expulsion of the ovum 

Abortion may be induced by producing ansemia caused by profuse 
bkeding from the arm. The object in each case is the destruction of the 
ovum or embryo by destroying or puncturing the enveloping membranes. 
Bur the successful performance of this operation demands care and a most 
accurate knowledge of anatomy. In tibe hands of an unskilled operator it 
is as dangerous to the mother as it is unsuccessful in its results The 
skilled surgeon first dilates the mouth of the womb and the membran'es are 
ruptured by the use of a female catheter, or by an instrument of similar 
type but including a blade like a tonsil-lancet. Abortion can only be insured 
by opening the inner membrane or amnion If the membranes are com- 
pletely penetrated, they discharge a watery fluid, and the commencement of 
premature labour may then take place at any time up to two or three days. 


(20) Ademmct 9 M. 369 (21) MuUa, 17 A. L J. /efi, 50 I, C. 

1003. 


I P. C,— 106 
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3359* The detection of miscarriage caused bv mechanical force, 
Its Detection depends upon the dcgiee of skill exotcised by the 

abortionist In ordinary cases such opeiation can 
seldom fail to leave behind marks of violence on the womb, as well as on 
the foetus. But this can only be ascertained by a medical examination 
either ante-mortem or post mortem The artificial dilation of the womb 
by sponge tents or Brane's bag may suggest the hand of a more skilled 
operator. And it may not be possible to trace the tiue cause, if the abortion 
was caused by a trained surgeon well versed in human anatomy of the 
ovum and the maternal structures, as well as of the state of devclopm'ent 
which the neck of the utenis assumes at different periods of pregnane} 


3360. Another mode of procuring abortion is by the administration or 
(2) Abortion by application of medicines. But though more 
Medicine, frequently resorted to, it is neither so safe nor so 

certain in its results. Indeed, the only diugs known 
to act directly on the womb are ergot and to a smaller (.xten" borax, aloes, 
ferric chloride (when given in large doses) and actea raccviosa, but their 
action is uncertain, and ordinarily they cost the life of the woman. Resides 
those already enumerated, mineral poisons, such as arsenic, sulphate of cop* 
per, copperas or ferrous sulphate, corrosive sublimate, bichromate of potas- 
sium, preparations of ferric chloride are amongst the chief employed for this 
purpose in Europe But these are not all Drugs, such as croton oil, 
elaterium, gamboge colocynth, pillcochia (a mixture of aloes and colocynth) 
and other drastic purgatives have been used with ciiminal intent for the 
same purpose. Some herbs, such as pennyroyal, broom and fern arc said 
to possess a certain virtue as abortives. They are, at any rate, harmless as 
compared to white and black hellebore, yew and laburnum which are often 
administered for the same purpose. Of these kinds savin, black hellebore, 
aloes, gamboge, rue, madder, stinking goose foot gin, borax, have been 
proved to possess the property of promoting menses They, however, all 
act indirectly on the womb by producing a shock to the general system. 
Consequently, medical men classify medical abortives as (i) Ecbolics^^*^ and 
(it) EmmenagoguesS^^'^ 


3361- In India the substances commonly employed are camphor, 
saffron, copper, seeds of papaya, carrots, aloes, mercury, croton oil, quick- 
lime, copper, the juice of the jeata, bamboo leaves and the mulbeny, the 
roots of pan and seajeena They are supposed to have a direct effect on 
the uterus, but in reality they only act as irritants on the system. 

^ The action^ of these di*ugs upon human system is not the same, and 
their detection in the case of the living can, of course, be only made by 
ascertaining their effect upon the system and the symptoms produced 
Where autopsy is made, their effect may be ascertained by examination of 
the parts affected, the coating of the stomach and other traces which irritant 
poisons leave behind them. In certain cases medical examination would 
have to be supplemented by the chemical examination of the contents of 
the stomach Stains on clothes are sometimes subiected to chemical ana- 
lysis, but this test is fallacious, as thefe is no difference between natural 
and violent abortion, or between menstrual discharge and abortion. 


(22) From a Greek name of a medb cm in, men or menos, a month, and ago 

cine which causes abortion. to lead. Lit., a medicine taken to pro- 

(23) From Gr, mnt^na the menses— mote menstrual discharge. 
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3362, Causing Miscarriage and Attempting it.-— But in each case 
the questions that arise under this section are: was iheie the causing 

of an aboition; (n) was there an attempt to cause it; {m) and was the 
abortion caused or attempted to be caused criminal? 

Wheie tlae abortion has been actually caused, the only question that 
then nemains is, whether it was natural or induced. In the 'fomier case 
there is, of course, no occasion to bring the section into requisition. Its 
applicability only arises in the latter case And the questions that have 
been very briefly touched upon in the foiegoing discussion would only then 
arise In a case of atteniptt*^^) it may also be sometimes possible to tiace 
the crime to its true origin. But in such cases, if the woman wa; a con- 
senting party, it is not alw'ays possible to connect the various links in the 
chain of evidence. 

3363* Assuming, however, that these stages are ciixum vented, the next 
question that stamps the deed with illegality and criminality is, that the 
abortion should not have been caused in good faith for the purpose of 
saving the life of the woman. This must be piovcd by the prosecution, 
for it is a part of the definition of the crime It may, however, be as 
much proved by direct evidence, as it would be presumed from circumstanc- 
es. Such presumption would arise if the woman was a widow, or unmar- 
ried, or if she belonged to the fashionable ” set who dread the responsibi- 
lities of matrimony. In the latter case, if the woman was married the res 
questae may not be so obviously traceable, though this only affects the proof 
and not the crime which is the same in each case 

3364, What is Causing Miscarriage? — ^The term causing mis- 
carriage ” has not been defined, and requires a word of explanation. It 
would include anything done or given to the woman to procure abortion, 
and which has that result. A mere verbal advice as to the potency of certain 
drugs to procure abortion is not sufficient Such a person may be guilty of 
abetment, but he cannot be convicted of an attempt to commit this offence, 
or of its commission under this section. But in England, where the offence 
consists of administering or causing it to be taken ” (§ 3350), it has been 
held that a mere delivery to the woman is not sufficient unless she swallows 
a part of it, in which case the administering is complete. ^^5) But this section 
does not follow the verbiage of the English Statute. And it is apprehended 
that a person who supplies to a woman an abortifacient drug which she takes, 
would be as mudt guilty as if he had himself put it down her throat, pro- 
vided, of course, that the other elements of the crime are present and proved. 
Indeed, this was tlie view taken on a case reserved, where the prisoner 
having been asked by one Emma Qieney to give her something to cause her 
miscarriage delivered her some preparation of mercury which she took in his 
absence It was held that the prisoner was properly convicted of '' causing 
to be taken within the Statute.<*> 

3365. Pregnancy Indispensable.— The section divides the crime 
into grades: (i) when a woman is with child, and («) when she is quick with 
child. Now a woman is said to be with child, when there is a child in the 


(24) S 511; Arjuna Bewa, 19 W. R. (25) C adman, R. & M. C. C. R 114.. 

32. In England an attempt is also (i) Wilson, 'D & B C C. C i 27 j Freh 

punishable; 14 & 15 Viet., c. 100, s. 9; 31 L. J. M. C. 145. 

39 L. J. M. a 83. 
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uterus It may be in a most rudimentary state , in fact, it may be a mere 
foetus or an embryo, but then it must exist Consequently the woman must 
be pregnant. And the prosecution must pi owe it If, therefore, a widow, 
cariying on an intrigue with anothei, and believing herself to have conceived, 
took an abortive, she could not be convicted — nor the another foi abetting 
her, if in fact it appeared that the w^oman never piegnant,<-> oi the 
prosecution fail to establish it Ag<ain, it is only criminal to cause mis- 
carriage, but not to prevent conception Of course, from the stand-point 
of public morality the one act may be as immoial as the othei, but law 
cannot compel one to prevent conception any more than it can compel all 
bachelors to get married. The application of preventive drugs, plugs and 
pessaries is not, therefore, criminal Nor is then* sale piohihited The 
possibility of the offence only commences with conception or pregnancy. ^ 3 ) 

But though this is theoretically correct, it is not possible to piove preg- 
nancy immediately after conception. And though the woman may suspect 
it, her suspicion is not proof of her pregnancy. As a matter of fact criminal 
abortion is rarely attempted before the third month ; it is more common in 
the fourth and fifth month when the woman begins to feel certain about her 
pregnancy/4) But it is not necessary for the crime that there should be the 
perception by the mother of the movements of the foetus, or that the embryo 
should have assumed a foetal form. Pregnancy takes place, if at all, with 
connection. She is thenceforward liable for causing miscarriage, though at 
that early stage her pregnancy may be difficult of proof However it may 
be, law makes no such assumption, and the Madras High Court rightly 
quashed the acquittal of a woman who had been discharged on the sole 
ground that having been pregnant only for a month, she could not be said 
to be “with child” within the meaning of this section. 

3366, Miscarriage after being “ quick with child/^ — h woman who 
miscarries only when she is “ with child ” is not liable to the same degree 
of punishment as one who causes miscarriage after she is “quick with 
child.” The term “ quickening ” implies perception by the mother of the 
movements of the foetus, after the embryo has assumed a foetal form,^®^ 
which ordinarily takes place between the fourth and the fifth month of con- 
ception. ^7) The term is probably used here in a more popular sense as 
denoting an advanced stage of pregnancy. 

This state lasts till the child is full grown, that is up to the sixth month, 
after which there can be no miscarriage, which presupposes an expulsion 
of the child before the period of gestation is completed. The expulsion 
brought about by artificial means would in such a case be premature labour, 
though a person employing criminal means may be convicted of an attempt 
under this section read with s^ection But in such a case, would rot 

a conviction under section 315 be more appropriate? 


(2) Kabul Pattur, 15 W R. 4; James 
Scudder, 3 C. & P. 605 

(3) Ademma, 9 M. 369. 

(4) 2 Taylor, 186; according to Lyon, 
the sensation called quickening may be 
felt by the mother as early as the twelfth 
week— ordinarily it is felt between the 


fourteenth and twenty fourth week, but 
in some cases it is not felt at all; Med. 
Jur. (2nd Ed.) 336. 

(5) Ademma, 9 M. 369. 

(6) Ademma, 9 M. 369. 

(7) 2, Taylor 186. 

(8) Afjuna Bewa, 19 W. R. 32. 
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3367. Measure of Punishment-— The section piovides the same 
punishment whether tlu* peisoii causiiij^ abortion be tlie woman heiself or 
annth pr person. In the case of the woman accused, to whom the exposure 
and indignity of a ciinnnal piosecution is a sutticient punishment, law would 
probably be vindicated by aw aiding a nominal sentence, But the same 
leniency cannot be extended to a peison to whom is due the necessit}^, and 
who causes the miscarnage Then again his case is not so bad as that of a 
professional abortionist who piostitutes his knowledge for mcicenary gam 
He is a real danger to the Stale, for the mischief he is likelv to create is 
widespread and far-ieaching. His case calls for the veiy leverse ot judicial 
indulgence 

313 . Whoever commits the offence defined in the last 
mucarr- Preceding section without the consent of the 
iage^ without wo- woinaii, whctlicr the woman is quick with Not 
m«n’i content. punished with trans- 

portation for life, or with imprisonment of either description 
for a term which ma}' extend to ten years, and shall also be 
liable to fine. 

[ Consent— -s. go. Quick with child’s 312, § 3366 ] « 

Synopsis. 

(1) Analogous Law (3368) (4) Form of Charge (3371). 

(2) Procedure and Practice (v*!) Criminal Abortion Without 

(3369). Consent (3372) 

(3) Proof (3370), 

3368. Analogous Law.— ITiis section presents an aggravated 
form of the last section — the circumstance constituting the aggravation 
b(‘ing, the absence of the woman's consent to the causing of ihe miscarriage. 

In such a case the degree of criminality does not vary with the stage of her 
pregnancy, 

3369. Procedure and Practice. — T'his section like the last is non- 
cognizable, and warrant should ordinarily issue in the first instance It is 
both non-baxlabk as well as non-compoiindable, and is exclusively triable 
by the Court of Session. 

3370. Proof.— The points requiring proof are:— - 

(1) That the woman was with child. 

(2) That the accused did some act to hei. 

(3) That he did it voluntarily 

(4) And without her consent, 

(5) That she miscarried in consequence of it, 

(6) That such miscarriage was not caused in good faith ih order to 

save the woman's life. 


(9) Cf First Report, s 349 
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3371. Ouurge . — ^The charge should mu thus: — 

{name and office of Magistrate, etc,,) hereby charge you [name of 
accused) as follows. — 

“That on or about the day of at ^}'ou voluntaiily caused 

A B {the woman who miscarried) then being with child to iniscari}^ without 
her consent, such miscarriage not being caused by you in good faith for the 
purpose of saving the life of the said A B, and Iheieby committed an 
offence punishable under section 313 of the Indian Penal Code, and within 
the cognizance of the Couit of Sessions {or the High Court). 

“ And I hereby direct that you be tried by the said Court on the said 
charge.*’ 

3372. Criminal Abortion Without Consent. — ^I'he last section 
applies equally both to the woman miscarrying as well as to the aboitionist 
who causes her miscarriage. The offence is committed by the latter with 
the consent of the former. They are, therefore, both pariiccps crmims» 
This section deals with the same case presented under different circum- 
stances It relates to the commission of the same offence when the woman, 
who is primarily interested in the result, is not a consenting party to die 
acj. This naturally aggravates the crime, and justifies the heavier sentence 
here provided. 

It is, indeed, lighter than under English Law, where the offence in a 
similar case would be murder. 


314. Whoever, with intent to cause the miscarriage of 
a woman with child, does any act which 
f**. causes the death of such woman, shall be 
to cause miscarriage, puiiished With impHsonment of Cither des- 
cription for a term which may extend to ten 
years, and shall also be liable to fine ; 

and if the act is done without the consent of the woman, 
^ . . . shall be punished either with transportation 

c for life, or with the punishment above 

mentioned. 

Explanation. — It is not essential to this offence that the 
offender should know that the act is likely to cause death. 

[ Act—ss 32, 33 Consent — s go. Miscarriage — 5 312, § 3364 . 1 


Synopsis. 


(1) Analogous Law (3373). 
r2) Procedure and Practice 
(3374). 

(3) Proof (3375). 

(4) Form of Charge (3Z76) 

(5) Principle (3377). 


(6) Meaning of Words (3.378) 

(7) Intending Abortion Causing 

Death (3379-3380) 

(8) Consent Mitigates the 

Offence (3380). 

(9) Case Excepted ^3.381), 
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3373. Analosrous Law.— This section deals with the offences last 
described, when the act done with intent to cause niiscainage, causes death 
In this respect, again, the section discuminates between acts consentient 
and non-consentient, the one being visited wnlh less punishment than the 
latter (§ 3377) 

3374. Procedure and Practice. — This offence is non-cognizable, 
but warrant should ordinal ily issue in the first instance It is bailable but 
not compoundabic, and is exclusively triable by the Court of Session. 

3375. Proof. — The points requiring piooi are: — 

(1) That the woman was with child. 

(2) That the accused did an act to her. 

(3) That he did so with intent to cause her miscarriage. 

(4) That the act caused her death 

To which may be added the following aggravating circumstance: — 

(5) That the act was done without the woman’s consent. 

3376. Charge.— The charge should run thus: — 

{name and office of Magistrate, etc.,) hereby charge you {name%f 
accused) as follows: — 

That on or about the day of at ^you did an act, to wit-— 

with intent to cause the miscarriage of A B (name of the woman), which 
caused her death, and thereby committed an offence punishable under section 
314 of the Indian Penal Code, and within the cognizance of the Court of 
Session {or High Court), 

“ And I hereby direct that you be tried by the said Court on the said 
charge” 

3377. Principle.— This section punishes for causing the death of a 
woman, by doing an illegal act, which is known to be dangerous to the 
life of the woman. In order to render the accused liable, all that is 
necessary is that the act should be done with intent to cause her 
miscarriage. It is then wholly immaterial, whether she was or was 
not pregnant, and whether the act done was or was not intended or 
known to cause her death. Law here holds the accused responsible 
for the natural consequence of his illegal act It is immaterial that he 
had taken due care and that the result was wholly unexpected and due 
to causes which no human sagacity could foresee. He knew that he 
was performing an act flagrantly illegal and he must abide by the 
consequence 

3378. Meaning of Words. — With intent to cause miscarriage ” : 
These words are wider than those used in the two preceding sections in 
which the only offence punishable is the ” causing miscarriage.” Under 
tins section, the mere doing an act with intent to cause miscarriage becomes 


(10) 8 
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punishable it being immaterial whether miscainage was or was not in tact 
caused. Dot^s any act which causes the death ” The act nuust he the 
pioximate cause of the death The phrase here bears the same meaning as 
in section 299 (§§ 3007-3008). The offender should know, cicJ': If xie 
does, he is clearly guilty of culpable homicide In fact, this section onl) 
applies, wdien the oftence is not punishable as miirdei or culpable homi- 
cide 

3379. lintending Abortion Causing Death* — ^The general policy of 
the rule here enacted has been already discussed. The section holds 
the accused responsible for the natural consequence of his iriegal 
act In so enacting, law makes no departure fnini tiic genera} law 
(§§ 3027-3042) A person cannot violate the law, and then seek its 
protection against its natural consequences. The ofFence consists in 
doing an act with intent to cause miscarriage. That act may be done 
by either administering some abortive^ or performing an operation 
t§§ 3357-3361) In either case he is equally responsible if the woman 
dies in consequence of his act The intetition.to cause miscarriage 
would have to be gathered from the surrounding circumstaiaces, such 
as undue intimacy with the deceased, the procuring of abortives, 
consulting persons on the subject, and the like. The fact that the 
woman was not pregnant is, of course, immaterial, for it is not a 
mistake of fact which justifies his killing her^^^> (§ 581). Nor does 
law^ feel any compunction in punishing a man who did the deed to save 
the family from, disgrace. It may be a ground for the alleviation of 
sentence but it is not a ground for exoneration. Nor is it necessary 
that the drug administered or the operation performed should be in 
itself poisonous or dangerous. 

So in an English case where the prisoner was indicted for admi- 
nistering saffron to a female vrith intent to cause abortion, and the 
prisoner's counsel was interrogating the witness as to the innocuous 
nature of the article, Vaughan, B , interrupting him said : “ What 
does that signify? It is with the intention that the jury have to do, 
and if the prisoner administered a bit of bread merely with intent to 
procure abortion, it is sufficient.^Cu) But it is submitted, it is not, for 
though there may then be the intention there must be also evidence 
of the act having caused the death, and the noxiousness of the drug 
would be relevant for that purpose. 

3380. The only mitigating circumstance recognized in the section 

Consent Mitigates consent of the woman ; such consent may be 

the Offence. express or implied. It is not necessary that it 

should be worded with the accuracy of a plea. If 
an abortive is given to her, and she knowingly takes it, she consents 
to its taking and thereby consents to its being given to Indeed, 

in the vast majority of cases, the only evidence available on this point 
would be the statement of the accused, which may be more or less 
corroborated by circumstances. Direct evidence on such a point is not 
to be expected, and if it is forthcoming it should be received with 
caution. 


(n) Kalachand Gopej lo W. R. 59. 

(12) Gaylor, (1857) D. & B. 288; 
Whitchurch^ 24 Q. B. D. 420, 



Coe, 6 C. & P. 403 
Kalachand Gope, 10 W. R. 59. 
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3381. Case Excepted. — ^This sectuni has nf course no application 
to an act oi nuscaiiiajtt’ ilone uiuloi the exceptional cucumstances else- 
where provided 

315. W'hoevt'i Ijclore the birth of any child does any ad ^esa. 
Act done with the intciition of thereby preventing 

intent to prevent ^lat child frotii being born alive or causing nm < 
child being born jt to (lie after its bii'th, and does by such 
niiveor to cau»e it ^ci prcvcut that child from being born alive, 
todieaterbirt . causcs it lo die after its birth, shall, if 
such act be not caused in good faith for the purpose of saving 
the life of the mother be punished with imprisonment of either 
description for a tenn which may extend to ten years, or with 
fine, or with both. 


[ Good faith’-s 52 ^ 

S3n[iopsis. 

(1) Andoijous Law (3382) ^ (3) Proof (3384) 

(2) Procedure and Practice (4) Form of Charge (3385) 

(3383), (S) Principle (3386) 

3382. Analogous Law.— This section is intended to be a variation 
of the same crime, and it has the same object in view (§§ 33S4-335S). 
The comparatively lighter punishment here provided, is due to the act 
being directed against the destruction of life, which may or may not 
be fully developed. The exception here made, is not covered by any 
of the sections under the general exceptions The long range of 
sentence varying from a mere fine to imprisonment extejading up to 
ten years is dictated by the varying crimmality of the act In some 
cases, it may be only a technical offence verging upon the case excepted 
In the other case it may be a case of deliberate infanticide done, say, to 
prevent an inheritance taking effect 

3383. Procedure and Practice.— This offence is non-cognizable but 
warrant should ordinarily issue in the first instance. It is both non- 
bailable as well as non-compoundable, and is exclusively triable by the 
Court of Session. 

3384. Proof.— The points requiring proof are:— 

( 1) That the woman was with child. 

(2) That the accused did an act before the child was born. 

(3) That he did it with the intention of preventing the child 

from being born alive, or causing it to die after its birth. 

(4) That in consequence of the act the child was born dead or 

died after its birth. 


(rs) Ss 87-po, Comm. 
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(5) That the act was not done in good faith to save the life of 
the mother. 

3385. Charge. — ^The charge should specify the act by which the 
accused intended to prevent the child being burn alive, and should also 
state that the act was not caused m good faith for the purpose of saving 
the mother.^^^^ It should run thus: — 

“I {name and office of Magistrate, eh\) hei'eby charge you {name of 
accused) as follows: — 

That on or about the day of at you did an act, to 

wit to A B before the birth of her child, with the intention of there- 

by preventing that child from being born alive {or causing it to die 
after its birth), and by that act did prevent that child from being born 
alive {or caused it to die after its birth) and the said act was not done 
in good faith for the purpose of saving the life of the mother, and 
thereby committed an offence punishable under section 315 of the 
Indian Penal Code, and within the cognizance of the Court of Session 
{or High Court) 

And 1 hereby direct that you be tried by the said Court on the said 
charge. 

3386. Principle. — This offence is separated by a narrow margin 
from infanticide, which would in the same circumstances be murder, pure 
and simple. The only difference between such foeticide and infanticide 
which is murder is, that the former offence is committed before its 
delivery, while the latter can only be committed after its delivery. 

The section is aimed at foeticide while in the womb, after the foetus 
develops sufficiently to assume the human form, which it does in normal 
cases in the^ sixth month. When it attains that degree of development 
the act, which would, if done earlier, be abortion, ceases to be so, as 
the^ delivery of an undeveloped child would be premature labour, for 
which the accused is held more responsible owing to the more advanced 
stage of foetal life. 

316. Whoever does any act under such circumstances 
that if he thereby caused death he would be 
Causing death of guilty of culpablc houiicide, and does by such 
act cause the death of a quick unborn child, 
to culpable homicide, shall be punished with imprisonment of 
either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Illustration, 

A, knowing that he is likely to cause the death of a pregnant woman, does an act 
which, if It caused the death of the woman, would amount to culpable homicide. 
The woman is injured but does not die; but the death of an unborn quick child 
with which she is pregnant is thereby caused. A is guilty of the offence defined in 
this section. 

[Culpable homicide--‘S, 2gg, Quick-^s. 312, § 3200. J. 


(i6) 3 W. R. Cr. L. 5. 
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Synopsis* 

(1) Analogous Law (3387) (3) Proof (3389) 

(2) Procedure and Practice (4) Form of Charge (3390) 

(3388). (5) Culpable Foehcide (3391) 

3387. Analogous Law.— This section differs from the last in the 
intention and act of the offender Under the last section his primary 
intention was to cause abortion, failing which to prevent the birth of a 
living child or to insure its death after birth The offender under this 
section need not necessarily cause abortion, or intend to kill the inner 
life. But if he does an act likely to cause its death, though neither 
intended nor desired, he would be guilty of this offence Such would 
be the case where a blow struck to a pregnant woman destroys the 
chili or causes premature labour ending m its destruction. This 
offence can only be committed after the woman became “ quick '' with 
chili a term which has been already explained under section 312 
(§ 3356), and before its birth Dunng the period any act or omission 
of such a nature and done under such circumstances as would amount 
to the offence of culpable homicide, if sufferer were a living person will, 
if done to a quick unborn child, thereby causing its death, amount to 
the offence here described 

3388. Procedure and Practice. — This offence is non-cognizable but 
warrant should issue in the first instance. It is both non-bailable as 
well as non-compoundable, and is exclusively triable by the Court of 
Session. 

3389. Proof.— The points requiring proof are: — 

(1) That the woman was quick with child. 

(2) That the accused did an act to cause the death of the child. 

(3) That the circumstances under which the act was done was 

such as would have amounted to culpable homicide, if the 
child were bom. 

(4) That the act caused the death of the unborn child. 

3390. Charge. — ^The charge should run thus: — 

"I (name and office of Magistrate, etc,) hereby charge you (name of 
accused) zs follows :- 

"'That on or about the day of at ^you did an act, to wit 

— ^under circumstances, to wit ^that if you thereby caused death, 

you would be guilty of culpable homicide, and did by' such act cause the 
death of a (juick unborn child of A B, and you thereby committed an 
offence punishable under section 316 of the Indian Penal Code, and 
within the cognizance of the Court of Session (or the High Court). 

And I hereby direct that you be tried by the said Court on the 
said charge.*' 

3391 Culpable Foeticide. — ^This offence is in reality a modified 
form of homicide as applied to an unborn child. All it says is that an 
act which Would be culpable homicide of a person born, would be an 
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[fence here described if the person thereby killed was still unborn. 
1 other respects the act must possess all the elements necessary to 
Dnstitute culpable homicide, 

317. Whoever, being the father or mother of a child 
Exposure and the age of twclve years, or having the 

>anLninent of child care of such child, shall expose or leave such 
lider twelve years child in any place with the intention of 
jr parent or person wholly abandoning such child, shall be puni- 
aving care of it. imprisonment of either description 

or a term which may extend to seven years, or with fine, or 
vith both. 

Explanation.— This section is not intended to prevent the 
.rial of the o&ender for murder or culpable homicide, as the 
:ase may be, if the child die in consequence of the exposure. 

Synopsis. 


(1) Analogous Law (3392- 

3395). 

(2) Procedure and Practice 

(3396), 

(3) Proof (3397). 

(4) Form of Charge (3398) 

(5) Principle (3399). 

(6) Meaning of Words (3400) 

(7) Abandonment of Infants 

(3401) 


(8) Persons Liable (3402-3409) 

(9) Intention must be to Aban 

don it (3404-3405). 

(10) Exposure and Leaving in a 
Place (3407). 

(11) Actual Harm Immaterial 

(3409). 

(12) Death in Consequence 

(3410-3411). 


3392. Analogous Law. — An offence under this section would 
'ordinarily be committed by the parents of bastard children, anxious to 
screen the visible evidence of their crime from public gaze Parents 
in distress may also be tempted to abandon their offspring. The sec- 
tion applies, however, only to abandonment when it is not followed by 
the death of the^ child. If it dies, there is nothing to prevent the 
offender from being tried for culpable homicide or murder.^*^) 

3393. The English Statutes provide both against the abandonment 
as well as the ill-treatment of children. 

The provision against abandonment^^'^) runs as follows: — 

" S. 27. Whosoever shall unlawfully abandon or expose any child being under the 
age of two years whereby the life of such child shall have been or, shall be likely to be 
permanently injured, shall be guilty of a misdemeanour and being convicted thereof 
shall be liable to be kept in penal servitude” 

3394. And the following provision of the Cruelty to Children Act, 
1894,(^9^ also deals with the same subject: — 


(17) Bami, 2 A 349. 

(x8) 24 & 25 Viet., c. 100, s. 27. 


(19) 57 & S8 Viet, c. 41. 
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« (i) If any person over the age of M\teen years, who has the custody, charge 
or care of any child undei the age of sixteen \ears, wilfullv assaults, ill-trcats, neg- 
lects, adandons, or exposes such child or causes or procures such child to be assaulted, 
ill-treated, neglected, abandoned, or exposed m a manner likely to cause such child 
unnecessary suffering, or injury to its health including injury to or loss of sight, hear- 
ing or limb, or organ, of the bod.v, and an> mental derangement, that person shall be 
guilty of a misdemeanour, and on coiniction on indictment, shall be liable at the 
discretion of the Court, to a fine not exceeding £ioo, or alternatuely, or in default of 
payment of such fine, or in addition thereto, to nnprisonmcnt, with or without hard 
bbour, for any term not exceeding tw^o years” 

This Statute defines a person in custody to include a parent, or 
other person to whose charg-e a child is committed by its parent, or 
who has actual possession or control of 

3395. Between these Statutes and this section there is not much 
in common^"®*^ except the central thought which is each case the 
same. The English Statute is confined to the protection of children 
below 2 years of age, whereas this section extends to children below 
12 years of age. This section is on one point apparently more restrict- 
ed than the English Statute inasmuch as it extends only to parents and 
persons in charge of the children, but as the English Statute only 
punishes one who unlawfully abandons a child, the result is in each case 
the same But there is this most material difference between the two 
acts, namely, that while the English Statute only punishes an abandon- 
ment ** whereby the life of siich child shall have been, or be likely to be, 
permanently injured,*" the same limitation does not apply to this offence, 
the gist of which is exposure with intent to abandon it.<«> Here, as 
in many other places m the Code, the legislature looks mainly to the 
intention of the accused rather than to the consequences of the act 
done, which is an essential standpoint under the English Law English 
authorities are, therefore, of not much help in the interpretation of this 
section. 

3396. Procedure and Praciicev~This offdnee is cognizable, but 
warrant should ordinarily issue in the first instance It is bailable but 
not compoundable, and is exclusively triable by the Court of Session 

3397. Proof,— The points requiring proof are 

(1) That the accused was a parent or caretaker of the child in 

question. 

(2) That the child was then under 12 years of age 

( 3 ) That such person exposed or left such child in a place 

( 4 ) That his intention in exposing or leaving was wholly to 

abandon it 

3398. Charge.— The charge should run thus : — 

“ I {name and office of the Magistrate, etc ) hereby charge you {name 
of the accused) as follows : — 

'"That on or about the day of at ^you, being the father 

{or mother, or having the care) of your {or a) child named, ^which 

was then aged about exposed {or left) it, in a certain place, to wit 

(20) 57 & 58 Viet, C, 41, s, 23 (3). 24 M. 662 

(21) Mirchia, 18 A. 364; Antakke, 24 (22) Antakke, 24 M. 662 
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, with the intention of wholly abandoning it, and thereby committed 

an offence punishable under section 317 of the Indian Penal Code, and 
within the cognizance of the Court of Session {or High Court) 

“ And I hereby direct that you be tried by the said Court on the 
said charge.” 

3399. Principle. — This section is intended to pnotect infants of 
tender years, who are unable to take care of themselves. The primary 
responsibility of bringing them up rests on their parents, who have 
brought them into existence. But a duty is likewise cast on those who 
undertake to bring them up, and who cannot thereafter shirk their 
self-imposed responsibility by abandoning their charge, without com- 
mitting it to anybody's care. 

They are prima facie aware of the risk they run in thus abandon- 
ing young infants, and they may be presumed to know that if abandon- 
ed in a given circumstance, they may die in consequence. In such a 
case their offence is naturally one punishable under the general law 
as murder or culpable homicide, as the case may be. But in that case 
he could not be also punished under this section as welL( 23 ) 

3400. Meaning of Words . — Or having the care of such child 

This does not apply to a menial servant such as a nurse or an Ayah. 
It means a person who has undertaken the support and maintenance 
of the child, whether by adopting it or by way of contract with the 
parent, or otherwise, Expose or leave such child : The word 

** leave ” must be understood ejusdem generis with ‘‘ expose.” It does 
not mean merely relinquishment, but desertion in a place, with the inten- 
tion of leaving it to its fate. ''This section is not intended to prevent!' 
i.e, it does not bar the trial of the accused for a higher offence, if his 
act^ warrants it. If the child die in consequence of the exposure," that 
is, if it dies on account of exposure, as by contracting cold or for want 
of nourishment, or if it is killed by a wild beast 

3401 Abandonment of Infants. — ^The obligation to support and 
maintain children is primarily cast on their parents. (^4) It js the 
natural duty which the parents owe to their offspring, whether 
legitimate or illegitimate. For legitimacy is but a social convention. 
The duty to maintain one^s offspring appeals to a principle which is 
common to all sentient beings. This duty is, as it were, reflected in 
those who are in loco parentis, and who thereby become responsible for the 
discharge of the same social duty. Once undertaken, no matter how, 
it cannot be cast aside by abandonment of the charge Under the 
English Statute before cited (§§ 3392-3395) this liability is not confined 
only to parents and guardians but extends to all like.<^5) English Law, 
inoreover, provides against cruelty to children. The combined effect 
of these two Statutes is much wider than is contemplated by this 
section. But though the responsibilities differ, the act penalized in 
both the countries is the same (§§ 3392-3395). 


(23) Banni, 2 A. 340. 

(24) S 488, Cr. P. C. 

(25) 24 & 25 Viet, a 100, s. 27 


(i) Prevention of Cruelty to Children 
Act, 1894 (57 & 58 Viet., C. 41, ss. 1-24), 
abstracted under Analogous bnw 
(§§ 3392 - 3395 ). 
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3402. Persons liable. — Rut under this section the liability rests 
only with the father or mother or one “ having the care of such child 
Of father and mother, tlie prunaiv dtitv of maintenance lests with ihe 
father, who is then responsible for the maintenance of both the child 
and its mother The latter would then be responsible for its main- 
tenance and liable for its neglect In the absence of the mother, the 
father is so responsible But the section holds both e(|ualh responsible 
for abandonment in the manner contemplated by the section And in 
this respect the English Law makes no distinction, hut holds both the 
parents equally liable The prisoner was the father of a bastard child 
under two years of age The child was in the custody of the mother, 
who lived apart. One evening at 7PM, she brought the child up to 
the door of his house and leaving it there called out, Rill, here's your 
child, I can't keep it; I am gone." She left, and the prisoner after- 
wards came out of the house, stepped over the child, and went away 
An hour and-a-half afteroards the child was still lying on the road 
outside the wicket of the garden; it was dressed in short clothes, and 
had nothing on its head On the prisoner's return, his attention was 
called to the child, but he said that he should not touch it, and that 
those who brought it there must come and take it. The child was 
found at 1 A.M., cold and stiff. The prisoner was convicted of having 
abandoned and exposed the child within the meaning of 24 and 2S 
Viet, c, 100, s 27,^^) 

3403. In another case, decided tinder the same Statute, the two 
prisoners, one of whom was the mother of an illegitimate child under 
the age of two years, put it in a hamper wrapped up in a shawl and 
packed with shavings and cottonwool ; the mother then booked it for 
carriage by train to its father's address, a distance of 10 minutes by 
the train, She told the booking clerk to be very careful of it, and she 
marked the hamper; **With caie; to be delivered immediately." It 
was delivered in a little less than an hour It was taken by the 
relieving officer the same evening to the workhouse, where it died in 
three weeks from causes not attributable to the conduct of the prisoners 
They were convicted of abandonment and exposure, and on a case 
reserved, the conviction was upheld by the majority of the 
Judges (3) The two accused were sisters ’One of them, the mother 
of a newly born child, made it over secretly to the other accused, her 
elder sister, for disposal She carefully wrapped it up and left it in a 
second class compartment of a railway train with a bottle of milk by 
its side On an appeal by Government against their acquittal it was 
held that both the accused were guilty of this offence, the mother 
because she had abandoned it, and her sister, because she had the care 
of the child and as such she had abandoned it 

Such a person would include a schoolmaster who has the care of infants 
placed under him for education, the proprietor or manager of a baby farm 
to whom young children are made over for upbringing, and indeed, ail those 


(2) JVhite, L. R. I C C R. 311, 40 L 
h M. C 135 To the same effect 
(1872) P R. No 33; Bhuran, 
(1878) P, R., >To. 5; Bhagan^ (1879) P 


R No 4— all of which have been dis- 
cussed Post 

( 3 ) Falkimham, L R i C C. R. ia 2 . 
39 L J M,C.47. 

(4) Cnpps, 41 B. 152. 
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who, whether for love or money, placed themselves in the position of 
guardians, temporary or permanent, of infants of tender years Person? 
who take children in adoption, or who are in charge of orphanages, or 
who in any capacity become charged with the care of such children, 
place themselves in a position of social duty to them, which they 
cannot shirk by leaving their charges to their fate. It follows that 
where the parent who is primarily responsible for the care of his child, 
places it with another, the latter undertaking to maintain it, he is 
relieved from that obligation, and cannot then be, during that period, 
prosecuted under this section, for abandonment of it by the caretaker, 

3404. The liability of persons for the neglect and abandonment 
. L of infants is, in this, country, qualified by their 

Intention must be further Subject to the words “ expose 

to Abandon it. place, with the intention 

of wholly abandoning it/^1 As it was observed in a case, the real 
object of this section is the prevention of abandonment or desertion 
by a parent of his or her children of tender years in such a manner 
that children, not being able to lake care of themselves, may run the 
risk of dying or being injured. The section implies that children left 
without any protection are the objects of its provision So where the 
mother of two children left her husband's house in consequence of hei 
husband's ill-treatment, her conviction under this section was quashec 
on the ground that the children were left in the house where hei 
husband and mother were to take care of them. ^ 7 ) 

If children are left in charge of somebody, however incompetem 
to take care of them, they could not be said to have been wholh 
abandoned. The accused, a beggar woman, was the illegitimate mothej 
of a child six months old. She induced a blind woman to accompanj 
her to a fair. On the road she made over the child to the blind woman 
promising to return with food which she said she was going to beg 
She never returned. The blind woman made over the child to the police 
and the mother was prosecuted under this section, but it was held tha 
the fact that she had left the child with the old woman, could not b- 
said to constitute its exposure or ** leaving in any place ” with inten 
to wholly abandon it. In the view of the Court the abandonment mad 
punishable here, is not a mere desertion or neglect, but an abandon 
ment effected by exposure or leaving in any place,” which is distinc 
from leaving with any person. The fact that the woman with whon 
the child was left, was herself, blind and poor would not constitute a 
act criminal, when it was not otherwise criminal : In short, the sectio 
must be construed strictly, and its operation must be confined onl 
to an abandonment effected by exposure or leaving in any place, Bu 
this does not mean that the terms of the section will be sufficient! 
complied with if the child is left with another wholly unable to tak 
care of it .^^1 

3405. Such was the case of the mother of an illegitimate chil 
who made over her new-born child to her sister who left it careful 


(<)) Cripps, 41 B. IS2. 

(6) Gita Bai, 55 L C. (N.) 205. 

( 7 ) Felani Harian% i 6 W. R. iz; 


Bhurm (Mt), (1878) P. R No. « 
Bhagan (Mt,), (1879) R* No. ^ 
(8) MirchiQ, 18 A. 364. 
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wrapped up in the cumpaitment ot a tiain, whcicuptui both were 
convicted undei this section, lhou^i;h the child \\as lescucd by the 
Police ^ 9 ) The fact tliat the child was a month old and was being 
nourished by the mother’s milk, is immaterial it it is left with the 
husband, the wife eloping with her paramour, for in that case there is 
neglect but not exposuie or leaving as required in the section 
The accused Khairo was delivered of a child at the liotise of S, who 
was under no obligation to support it Her husband was then absent 
in Kashmir Kbairo’s mother took the child to its lather’s sister and 
placed It naked at her feet, saying, “ This is you brother’s child,” 
and lett The child died some hours afterwards' whereupon S was 
prosecuted under this section, and Khairo foi abetment, but they were 
both acquitted, the Court holding that neither had exposed or left the 
child 111 any place, so as to make either amenable to the penalties of 
this section.^”^ 

3406 . Even the fact that the wife leaves the child in her husband’s 

vacant house during his temporary absence from home would not 
amount to its exposure or leaving m a place, if the husband was to, 
and did in fact, soon return/’^-®^ In all such cases there may have been 
an intention to wholly abandon the child, but it was not abandoned in 
the manner made penal. Such, however, was the case, where a child 
was left by its mother on the roadside within a thorn enclosure within 
200 yards of a village, where it was picked up by a traveller^ but which 
died within thirty hours after its discovery.ris) In this case the mother 
was convicted of murder, but the Chief Court held that a conviction 
for murder could not be supported as it might have been, had the child 
been left on a barren heath, or in an unfrequented place, though the 
mother was guilty of abandonment under this section/*^) But if in 
such a case the mother had, instead of leaving the child on the roadside, 
starved it to death in her own house, she could not be convicted under 
this section, though she might have been then convicted of culpable 
homicide.f^5> The object of this section is merely to punish an 
abandonment by exposure or desertion in a place. It is not necessary 
that there should be an intention to abandon the child so as to endanger 
Its If the abandonment is proved to have been made with that 

intention, the offence would then be culpable homicide or murder, 
and not only one punishable under this section. 

3407 . It is clear from the foregoing discussion (§ 3406) that 

ExpotureandLeav- crime is as much an intention of 

ing in a Place. abandonment, as its abandonment by exposure and 

leaving in a place. The word exposure” is 
sufficiently intelligible. It means setting out or leaving in a place 
unprotected and uncared for ^^7) The leaving of a child naked or but 


41 B IS2. 

^ (jo) Bhagan, (Mt.), (1879) F. R. No, 

(1872) P R No. 33. 
^(12) Bhagan, (Mt), (1879) P R No 

(13) Nanke0 (Mt,) (1866) P R. No, 
23* io the same effect, Kkoda Bux 


Fakeer, lo W R 52; Kundan, (1903) A. 
W, N 43 , Anfakke, 24 M 662 

(15) Ram Dd, (1870) P R, No. 18. 

(16) Boya Sunkulamma, (1890) r Weir 

331 (332)* ^ 

(17) Fr Exy~-oM% and Poser, to set or 
place. 
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slightly covered to a cold atmosphere would amount to its exposure. 
So merely leaving it in the hot sun would be exposing it. The question 
whether the leaving of a child in a given circumstance amounted to 
its exposure, is a question of fact upon which the jury would have to 
form their own opinion. The question of exposure would have to be 
considered in connection with the danger to which^ the child is thereby 
exposed In case of death, it would be a question upon which the 
medical witness would have to be examined as to how far its death 
was due to exposure 

3408, The question of exposure does not perhaps present the same 

difficulty as the other phrase used in describing the offence. It is, 
however, clear that it has been used ejnsdem generis with exposure, 
to which it IS m its sense closely allied. For the phrase does not 
merely mean the physical act of leaving a child in a place unconnected 
with the risks to which it is thereby exposed. As was remarked in a 
Punjab case '' In order to make the ' leaving ’ of a child an offence 
under section 317, the child must be left without protection I think 
it IS clear in the first place because the word ^ leave ^ being coupled 
in that section with the word ' expose/ it must on the principle 
noscitur a be considered to some extent taking its colour from 

the word ' expose,’ and must be construed as meaning leave under cir- 
cumstances more or less resembling those of an exposure. I think this 
is clear further from the intention which is expressly required by the 
section to constitute the offence. There must be an. intention wholly 
to abandon the child Now I think an intention wholly to abandon the 
child means something more than an intention to go away from it 
and never to return to it. The phrase to abandon fee child, in its 
ordinary acceptance, means something more than merely to go away 
from it. In fact, it seems to me that, here again, the idea of leaving 
without protection comes in.”^^®) 

3409. But though the section is designed to prevent harm to 

Actu«lH.rm Imma- actual presence is not a part of the 

im, definition of the offence, as it is under the English 

Statute (§§ 3392-3395). It is, therefore, im- 
material, except as a matter which the Court may properly take into 
consideration in estimating the gravity of the offence, and in apportion- 
ing the sentence ^^0 The accused, who was a beggar woman and a 
wifcw, deposited her illegitimate child about three months old close by 
a channel some 200 yards from the house of one Kartha, and left the 
place for good. Kartha found the child and took care of it, but being- 
sickly it died in a few days. The accused was prosecuted under this 
Sessions Judge acquitted her, holding on the strength 
01 the Knglish Statute that the abandonment should have been under 
circumstances so as to endanger the safety of the child But on appeal 


(18) 2 Taylor (5th Ed )', 294. 

(19) Know by its association” The 
meaning of a doubtful word should be 
interpreted by reference to the meaning 
of other words associated with it. So 
Lc^d Bacon ^said: Copulcttio verboratn 
tnaKai acceptionem in eodem sensu (The 


coupling of words show that they are to 
be understood in the same sense). 

(20) Bhutan, (1877) F. K No. 5. To 
the same effect, Mirchia, 18 A. 364;'ilfi 
Mein Gale, (1914) U, B. R. 5, 24 I. C 
837; Ml Ma, tb. 

(21) Antakke, 24 M. 662. 
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by Government, the High Court set aside the acquittal, homing that 
the English Statute was matenallv dilfercnt from this section and 
approached the question from an altogether difterent stand-point, that 
the only thing material undei this section was the intention ot abandon- 
ment and exposure, wduch were both present, the iiatuie of abandon- 
ment being onl> iclevant to mitigate the crime, and in this view, it 
sentenced the accused to rigoious imprisonment for six months 

3410. Death in Consequence. — But though the absence of harm 

E 1 nation fG the child IS not material for the pur- 

xp ana ion Crime, its pfcscticc Would be material, 

if death was caused in consequence of it For as the explanation 
points out, it may then turn into a case of culpable homicide or murder 
But to do this there must be evidence that the child died m consequence 
of the exposure , that is to say, the exposure w^as the proximate cause 
of its death Such would be the case where a child is left, naked or 
slightly covered in a cold atmosphere, and it dies from cold or some 
other result from exposure The explanation does not apply to a case 
where it dies on account of malnutrition due to the ignorance of people 
who picked it up for maintenance The accused left a child, a few 
hours old, carefully wrapped m a thicket not far from a house and a 
footpath, and in a place where the villagers were in the habit of herd- 
ing cattle It was found almost immediately by some people who 
tried to feed it with cow’s milk from a shell — a mode of nourishment 
wholly ill-adaplcd to the case of a newly born child It died for 
want ot sustenance There was no evidence that its exposure had con- 
tributed to its death It was held that it was not a case of a higher 
offence than that here provided, but having regard to the nature of the 
abandonment the prisoner was sentenced to seven years’ rigorous im- 
prisonment The mere abandonment of the child by its mother in 
the house, cannot expose her to the penalty of the section, if it dies of 
weakness, which its mother's presence might conceivably have averted. 
The accused, a young married woman, bore an illegitimate child m her 
husband’s house; ten days after the birth, she left her home, leaving 
the child in the house It was fed for four days partly with cow’s 
milk, and partly from the breast of its mother’s sister, but eventually 
it died of weakness, probably resulting from infantile diarrhoea The 
accused was thereupon convicted of culpable homicide, but Tyrrell, J., 
quashed the conviction, holding that the death of the child was due to 
natural causes 

3411. Of course, in such cases the only question is whether the 
exposure was the cause of the death. The fact that it may have in 
some remote way contributed to its death cannot be held to enlarge the 
criminal responsibility of the parents or guardians of infants. They 
are not the insurers of their infants’ lives Nor can law visit them for 
a consequence unconnected with their illegal act. Even if the death 
was m consequence of the exposure, this section is no authority for- 
holding the accused liable for culpable homicide, or murder as the case 
may be For in order to make him so liable, his case must fall within 


(22) ^ntakke, 24 M 662 (24) Jeont (MO, (1803) AWN 

(23) Khodahu,r Fakeet, 10 W. R. 52. 100; Justan, 17 I J. (N.S) 183. 
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the definition of those offences as given in sections 299 and 300, as the 
explanation is intended only to save the operation of those sections, but 
does not create a new crime 

318. Whoever, by secretly burying or otherwise dispos- 

Conceaiment of iug of the dead body of a child, whether 
birth by secret dis- such child die before or after or during its 
posai of dead body, birth, intentionally conceals or endeavours to 
conceal the birth of such child, shall be punished with im- 
prisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

Synopsis* 

(1) Analogous Law (2412) (9) 

(2) Procedure and Practice (10) 

(3413-3414). 

(3) Proof (3415) (11) 

(4) Form of Charge (3416). 

(5) Principle (3417). (12) 

(6) Meaning of Words (3418), 

(7) Secret Disposal of Children 

(3419-3427), 

(8) What is a Child (3421). 

3412. Analogous Law.— This section is again intended to prevent 
infanticide, by penalizing the disposal of the corpus delicti’ and there- 
by prevent its detection (§ 3417). 

It is taken from 9 Geo. IV, c, 31, s. 14, which provided a penalty for 
children secretly '' buried or otherwise disposed of.^' The Statute has 
since been repealed by 24 and 25 Viet., c 100, the provisions of which 
relating to this offence run thus : — 

“ S. 6o. If any woman shall he delivered of a child, every person who shall by 
any secret disposition of the dead body of the said child, whether sudi child died 
before, at, or after its birth, endeavour to conceal the birth thereof, shall be guilty of 
misdemeanour, and being convicted thereof, shall be liable, at the discretion of the 
Court, to be imprisoned for any term not exceeding two years, with or without hard 
labour.” 

The rest of the section legalizes a conviction under this section, on 
a charge for murder if it fails. The language used in this section is the 
same as was used in the earlier Statute. The words of the present 
Statute "by any secret disposition of the dead body” vary. A good 
deal turns upon this charge of verbiage, so much so that the cases 
' decided under the earlier Statute are regarded as no authorities for the 
interpretation of the later. 

3413. Procedure and jPractice.— This offence is cognizable, but 
warrant should ordinarily issue in the first instance. It is bailable, 
but not compoundable, and is triable by the Court of Session, Presidency 
Magistrate, or a Magistrate of the first or second class. 


Chid must be Dead (3422) 

Secret Burial or Disposal 
(3423-3424) 

Evidence of Secrecy (342S- 
3426). 

These must be Intentional 
Concealment of or En^ 
deavour to Conceal the 
Birth (3427) 
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3414. This section only applies to the secret burial of a child, and 
not of a mere foetus. The secret disposal of the latter may, however, 
be punishable under section 3121511 of the Code in the case of 
premature labour, it may be a question whether what was buried was 
a child, or a mere foiius The evidence oi a medical witness may then 
be important If the mother was seven months advanced in pregnancy 
it would undoubtedly be a case under this section, though theie are 
cases on record where a foetus of 5 or 6 months oiily, lived for some 
time after birth And relying on this, the Madras High Court re- 
fused to disturb the sentence of one month passed on a person under 
this section. A case arising under this section may develop into one 
of murder, but unless there is clear evidence of murder against a per- 
son secretly disposing of the dead body of a child, which is found to 
have been killed after its birth, such person should not be charged and 
tried tor murder, but should be convicted only under this section.^^^ 

3415. Proof. — ^The points requiring proof are* — 

(1) The birth of a child 

(2) That what was born was a child and not the foeHts of a child. 

(3) Its death before, during or after its birth. 

(4) That the accused buried, or otherwise disposed of the dead 

body. 

(5) That such burial or disposal was done secretly. 

1^6) That in so doing his intention was to conceal its birth. 

3416. Charge. — ‘The charge should run thus: — 

“I (mme and office of Magistrate, etc ) hereby charge you {name of 
accused) as follows : — 

'' That on or about the day of at-- — ^you intentionally con- 

cealed (or endeavoured to conceal) the birth of a certain child, to 

wit {the child of A B) by secretly burying it {or disposing of its 

dead body), and thereby committed an offence punishable under section 
318 of the Indian Penal Code, and within my cognizance {or the cogni- 
zance of the Court of Session or the High Court). 

And I hereby direct that you be tried by the said Court on the 
said charge,'^ 

3417. Principle. — One way of preventing the detection of the 
crime of infanticide, and probably the most effective, is the concealment 
of the corpus delicti, which this section is enacted to punish. Being 
directed against Ihe concealment of the births of children, it does not 
hold one criminally accountable for their death or disposal in secret, 
but only such secret disposals as are made with the intention of con- 
cealing their births. ^ The offence would, as a rule, be applicable to the 
parents and relations of bastard children But it is no part of the sec- 
tion which IS general in its applicability. 


(? 5 ) (i866) M. H C P. I Weir 333 * (2) Smna, (1884) i Weir 334. 

(l) (1869) M. H. C. (App) 63. (3) Subbalakshim, (1900) i Weir 334 
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3418. Meamng of Words.— ' Of oiltmmse dispos-ing of.” as by 
cremation, or throwing it into tank, well or river, or leaving it m the 
jungle to be devoured by the wild beasts “ Intentionally com cols its birth " ; 
If tlie birth was only reported, the intention to conceal it would then cease 
to exist Such intention, when present, must be gatheied from ihe surround- 
ing circumstances '* Or endeavoured to conceal ” ■ This would be the case 
where the attempt to conceal the birth is unsuccessful 

3419. Secret Disposal of Children. — This section follows the 
general policy adopted in all countries of insuring full publicity to births 
and deaths "it is, moreover, directed against the secret dispos.al of the 
offsprings of illegitimacy. Various modes_ are adopted for their dis- 
posal The Code only reprobates those which threaten danger to their 
existence Such children may be given into adoption, or made over to 
a foundling institution, as they are in London and other Western 
countries But they must not be_ killed or abandoned in the manner 
already set out under the last section Tf they are killed, it is murder. 
If they are abandoned, it may be an offence under the last section 
If tiheir dead bodies are disposed of so as to destroy the very evidence of 
their birth, it would be an offence under the last section By its tenns, it only 
applies to the secret disposal of a rfcod body of a child, with the inten- 
tion ot concealing its birth. The section has no application to a case, 
where the child was left t« die in a place where it was hidden soon 
after its birth. Such a case would be probably visited with the higher 
penalties provided under the last section, or sections .^02 and 304, but 
this section is then inapplicable It was so held in the case of a woman, 
delivered of a child born alive, who endeavoured to conceal the birth 
thereof by depositing the child, while^ alive, in the comer of a field, 
leaving it to die from exposure, which it did, whereupon she was 
indicted for secretly disposing of the dead body of a child, but it was 
held that she could not be so convicted. 

3420. In order to constitute an offence under this section, there 
must then be (i) a dead child, (ii) its secret disposal, (m)such dis- 
posal being with the intention to conceal its birth 

3421 Firstly then, there must be a child, and it must be dead. 

Now the Code does not define a “ child.” Tt must 
(1) What is a Child. . therefore bear its plain popular meaning. Ordi- 
_ narily, this term is only applied to an infant which 
has attained a certain degree of maturity and development, so that it 
ceases to be a foetus and acquires an mdependent existence. As Erie, 
T., told the jury in a case based on the similar wording of an English 
Statute: “This offence canno't be committed unless the child had 
arrived at that stage of maturity at the time of birth that it might have 
been a living child. It is not necessary that it should have been alive, 
but It must have reached a period when, but for some accidental cir- 
cumstances, such as disease on the part of itself, or of its mother, it 
might have been born alive. There is no law which compels a woman 
to proclaim her own want of chastity, and if 4he had miscarried at a 
time when the foetus was but a few months old, and therefore could 


(4) Jane May, lo Cox 448. 
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have had no chance of life, >ou could not convict hei upon this charge 
No specilk limit can be assigned to the penod when the chance of life 
begins; but it may, perhaps, be safely assumed that undei seven months, 
the great probabdity is that the child would not be born alive 

There can be, ol course, no rigid rule laid dowm as to at what 
exact period a thing ceases to be a foci^its and becomes a child The 
question is one of tact, and would be left tn the jury in each case 
But withm certain limits, the question seems to admit of no doubt For 
instance, a fa‘tus lour^"^ or even five months old cannot be well describ- 
ed as a child, though there are recorded cases of a fo'tus between five 
and SIX months old having lived for some time after birth. In such a 
case, It will be a question for the jury to decide whether wdiat was 
delivered was a f(X‘tus or a child But a foetus seven months-old would 
be ordinarily designated a child, for cases of mature labour in seven 
months are well authenticated. 

3422 The second requirement ot the section has been already con- 
sidered, — what has been disposed of must be a 
(2) Child must be child. If the child was a])andoned when it 

was living, the oflencc may be murder or culpable 
homicide, but it is not an offence under this section. The fact that the 
child died before, during or after its birth, is immaterial But it neces- 
sarily presupposes that it was at some tunc alive, but not that it should 
have been born alive <9) Llut how and when and from what causes it 
died are tlien immaterial What the section is intended to punish for is 
not the death but its disposal 

3423. Such disposal must be in a secret placeCi<>> and with the in- 
tention to conceal its birth. The words “ dispos- 
Secret Burial body ” ate evidently taken from 

orDispowi. English Statue (§ 3412 ), but their meaning 

has given rise to svmie controversy, which has been set at rest by the 
amendment of the Statute.^”^ Under the old Statute/'^^ the words 
used were “ buried or otherwise disposed of ” and they were held to 
contemplate the final disposal of the body. It was accordingly held 
that where the accused secreted that body in the dravc^er in the house,^^3> 


(5) Berrmm, 6 Cox 388; followed m from deciding whether it was a feetus or 

4 M. H. C (App.) 63 But Martin, B , a child, but upheld the conviction under 

said in Colmer, 9 Cox 506, that a foetus this section, as there were no aggravat- 

not bigger than a man's finger, but hav- mg circumstances, and even reduced the 

mg the shape of a child, is a child within ^ntence from three months to six weeks" 

the Statute. But, with due deference, it imprisonment 

IS submitted that this is neither the legal * (9) Lalbu, (1898) B, U. C. 961. 
nor the popular meamng of the term, and (10) Abbas B\, (191X) 2 M. W. N. 
IS wholly at variance witlx the medical 379 . BakhtawaH, (,1913) P. L. R. 328, 20 

view. In any other view, if foetus is a I C. 1005 (Leaving a child on a dung- 

child, then foeticide would be murder. heap is not its secret disposal). 

(6) So it was left by Smith, J-, m (ii) 9 Geo IV, c. 31, s 14, repealed 

Hemtt, 4 F & F no and amended by 24 & 25 Vict , C 100, s 

(7) 4 M H C. (App.) 63 60, set out ante (§ 3256). 

(8) Smm, (1884) I Weir 334. In (12) 9 Geo IV, c. 31, s 14. 

Kasat, (1894) B, U. C. 727. Jardine and (13) 2 Moo & R 294, Bell, 2 

Ranade, JJ , had to deal with a foetus six Moo & R 294 , Opie, 8 Cox 332 (,per 
months old; they, however, refrained Martin, B ). 
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it was not a final disposal to be punishable as a misdemeanour under 
the Statute. Bui these cases were afterwards overruled, it being held 
that the disposal whether temporary or permanent, was equally punish- 
able. So the accused, who had secreted the body of her illegitimate 
dead child between the bed and the matti’ess, was held to have brought 
herself within the mischief of the rule.^^*i^ 

But in one case where the mother had secreted the dead body of 
her illegitimate child in a box in her bed-room, and it was found there 
with the lid open, Byles, J,,. left it to the jury to say whether it 
amounted to a secret disposal of the body, adding, there must be a 
secret disposition lor the purpose of concealing the birth. VThe con- 
cealment must be by a secret disposition of the body, and a disposition 
could not be secret by placing it where it was likely to be found. 
Secrecy was the essence of the offence. Could they say that an open box 
in the prisoner’s bed-room was a secret disposition? It was for them 
to say, but in his opinion it was not.’’<^'s) 

3424 In such case the question may be, whether what was done 
was sufficient to amount to a secret disposal. In another case, the 
prisoner was detected while carrying a bundle containing the body of 
her dead child across a yard in the direction of the privy. But Gurney, B , 
directed an acquittal, holding that the act was in fieri and not com- 
pleted Again, in order to amount to a disposal, the prisoner must 
do some act towards concealing the body of the child after it is dead. So 
where the prisoner had gone to the privy and where she was delivered 
of a child and which fell and got suffocated in the soil, it was held 
that there had been no disposal; Patteson, J, holding it to be essential 
to the commision of the offence, that the prisoner should have done 
some act of the disposal of the body after the child was dead*; therefore, 
if she had gone to privy for another purpose, and the child came from 
her unawares and fell into the soil and was suffocated, she 
niust be acquitted of the charge, notwithstanding her denial of the 
birth of the child,^^^) Where, however, the prisoner put the dead body 
of her child over a wall into a field where there was no path, it was held 
to be a secret disposition.^^®) 

3425« The evidence of secret disposition consists in the situation 
P . , * « in which the body is found.^*^) it does not neces* 

crecy. ^ ^ ’ sarily depend upon the secrecy of the place but 

^upon the secrecy of the act So Bovill, C. J., 
said: *'The first point, is^ whether there was any evidence of a secret 
disposition within the Statute. That is a question which depends upon 
the circumstances of each parti«ular case. The most public exposure 
may be a secret disposition, as, for instance, in the middle of Dartmoor, 
or on the top of a mountain in Scotland in winter/'^^®) There may be 


(14) Goldthorpe, 2 Moo. C C 244; 
Farnham, i Cox 349, Gogarthy^ 7 Cox 
^7; Perry, Dears C C 471 (Pollock, C. 
B , dtssenhente) 

(is) Sleep, 9 Cox 559; Clarke, 4 F. & 
F. 1040; Coxhead, i (J & K. 623 
(16) Snell, 2 Moo, & R. 44 


(17) Turner, 8 C. & P. 755; Coxhecd, 
I C. & K 623, 

(18) Brown, L R i C C R 244, 39 
L. J M. C, 94 

(19) Brown, L, R i C C, R 244, 

(20) lb. 
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secrecy and no disposal; or a disposal but no secrecy In order to 
constitute an offence under this section, there must be both disposal 
and secrecy The accused was deli vexed of a dead child m the 
compound of her house She left it there, and told no one about its 
birth The Coui't held that the accused could not be convicted merely 
for holding her tongue She had neither secretly buried nor disposed 
of the dead body of the child, and she could not, therefore, be convicted 
under this section It would have been, however, different, if the 
accused had thrown the body clown a privy But leaving it in two 
boxes, one inside the other m a bed-room, wdiich were neither locked 
nor fastened and were in such a position as to attract the attention 
of those who daily resorted to the room, is not a secret disposition of 
the body ^"3) 

3426. But whei-e the prisoner being delivered of a child in an out-house, 
left it there, concealed from view, and it afterwards died, whereupon 
she re-visited the place and recovered it, it was held to amount to a 
secret disposition of the dead body And so Lord Campbell, C. J., said : 
“ I have carefully examined the Statute, and the facts with reference 
to the point suggested by the counsel for the prosecution. Any objec- 
tion that might have arisen, that there was no attempt to conceal the 
dead body of the child, is, I think, removed in the manner suggested; 
for there cannot oe any reasonable doubt that the prisoner visited th6 
out-house after the child was dead, and although she did not remove 
it, any replacing of the clothes or other things by which the body was 
concealed from view would, I think, be an endeavour to conceal by a 
secret disposal of the dead body within the Statute But it is 
submitted, that though it may amount to secrecy, it could hardly be 
called a disposal of the dead body. Where the dead body was found 
on the floor of an attic wrapped in bed sheets which had been removed 
from the room below , the head decapitated and a knife lying near it, 
and the body was in the middle of the room, it was held that thert 
was no evidence of an endeavour to conceal There could be no 
secret disposal where the only evidence available was, that the womail 
who was delivered of a chil^ had allowed two others to take away 
its body 

3427. Lastly the^ secret disposal of the body must be with the sole 

intention of concealing or attempting to conceal 
Thei^^ must be In- The mother of a bastard child drowned 

tentional Conceal- it by throwing it into a lake. She said that she 
ment of or Endea- had done SO to conceal the fact from her father, 
the whereupon Coltman J , told the jury that the 
offence contemplated by the was the 

endeavour to conceal the birth from the world at 
lar^e, and not from any individual The Statute did not apply to 
individuals, but to society in general. If, therefore, the secret disposal 
of the said body arose froirf an endeavour to conceal the birth from 


(21) Amtna, (1892) B U C 607 (608). (24) Hughes, 4 Cox 477 

(22) Ehsabeth Cornwall, R & R 336, (25) Goode, 6 Cox 318 

1 C. & K 623 (i) Emma Bah, 11 Cox 686 

(23) George, n Cox 41. (2) 9 Geo IX, c 31, s 14, 
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some private individual, and not from the world at large, then the 
offence contemplated by the Statute had not been committed , and if 
the jury believed that the prisoner, was really actuated by the dread 
of provoking her father’s displeasure, she was not guilty of this 
offence, But it is submitted that the only persons from whom the 
mother would in such a case conceal the birth of her child are persons 
before whom she is ashamed to proclaim her unchastity Fear of 
excommunication, or other social ostracism, leads people to commit 
infanticide and the secret disposal of the bodies of their illgitimate 
offspring. If the section is intended to strike at that mischief, it is 
difficult to see why the prisoner in the case last cited was not guilty 
of secret disposal 


Of Hurt. 

319. Whoever causes bodily pain, disease or infirmity to 
Hurt any person is said to cause hurt. 

Synopsis. 

(1) Analogous Law (3428). (4) Causing Bodily PcAn (3432). 

(2) Meanmg of Words (ZAZQ) (S) Disease (3433-3434). 

(3) Composition of Hurt (3431- (6) Infirmity (3435). 

343S). 

3428. Analogous Law. — The smallest offence connected with the 
infliction of bodily pain is assault, which has been defined in section 
35 1. This section defines the bodily pain which is caused by actual 
contact with the body, and which is caused by a somewhat aggravated 
assault. But between assault and hurt there is no radical difference 
So the framers said : “Many of the offences which fall under the head 
of hurt will also fall under the head of assault. A stab, a blow which 
fractures a limb, the flinging of boiling water over a person, are assault, 
and are also acts which cause bodily hurt But bodily hurt may be 
caused by many acts which are not assaults. A person, for example, 
who mixes a deleterious potion, and places it on the table of another; 
a person who conceals a scythe in the grass on which another is in tiie 
habit of walking; a person who digs a pit in a public path, intending 
that another may tall into it, may cause serious hurt, and may be justly 
punished for causing such hurt, but they cannot, without extreme 
violence to language, be said to have committed assaults.. 

“We propose to designate all pain, disease and infirmity by the 
name of hurt. 

“ We have found it very difficult to draw a line between those bodily 
hurts which are serious and those which are slight. To draw suA 
a line with perfect accuracy is, indeed, absolutely impossible; but it 
IS far better that such a line should be drawn, though rudely, than that 
offences some of which approach in enormity to murder, while others 
are little more than frolics which a good-natured man would hardly 
resent, should be classed together. 


(3) Morris, 2 Cox ^(89. 
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*‘We have, therefore, designated certain kinds of hurt as 
giievous 

3429. The dtffeience between assault and hurt is even invisible in 
English Law, where such oftences are designated “ assault and batteiy.” 
An assault being an attempt to offer, with force and violence, a corporal 
hurt to another, as by striking at another with a stick or other weapon, 
or without a weapon, though the party striking misses his aim A 
battery is more than an attempt to do a corporal hurt to another It is 
an actual injury, be it ever so small, but actually done to the person of a 
man Every battery thus includes an assault The distinction 
between an assault and battery m English Law^ is as fine as the distinc- 
tion between an assault and hurt in the Code, The only distinction 
possible between them is one of degree 

3430. Meaning of Words.—" Whoever causes bodily paiv The pain 
must be bodily, not mental The breaking of alarming news to one may 
cause pam, but it is not bodily pain It is not , therefore, hurt Disease : 
A person communicating a specific disease to another would be guiltv of 
hurt It must, however, be done by contact. " Or infinnity to any person ; 
An infirmity is a disease, or it may be weakness, brought on by <he ad- 
ministration of a deleterious or poisonous substance Such infirmity may be 
brought on by the taking of alcohol, in which case the person administering 
it would be guilty of causing hurt (§ 3435) "Infirmity” denotes an un- 
sound or unhealthy state of the body. "To any person"' who must be other 
than the sufferer himself , for hurt self-inflicted is not within the definition 

3431. Composition of Hurt. — ^This section does not define the 
offence of causing hurl It defines only the term " hurt.” As such, it 
does not describe the circumstances under which it may be caused, or 
those which aggravate or extenuate the liability for causing it. The 
definition is confessedly unsatisfactory, but it must be understood as 
implying the causing of bodily injury resulting either in bodily pain, 
disease or infirmity The causing of bodily pain, disease or infirmity 
may, however, vary both in the manner and the extent It may be 
insignificant enough to be unnoticed^^^ or it may lead to the dismem- 
berment of the human body and even death In all such cases the 
bodily pain caused is, broadly speaking, hurt, but it is then hurt, which 
has received distinct appellations in the Code, and by which it is then 
distinguishable from it Then, again, the manner of causing hurt may 
vary It may be caused in committing a crime, or in self-defence, oi 
it may take the middle course of being caused on grave and sudden 
provocation, in all of which cases, the act becomes distinguished, and 
is separately punishable. The term, as here defined, refers to* the 
underlying elements which are common to all such crimes. In, that 
sense, and that sense alone, they may be all designated hurt, but from 
which they are otherwise distinguishable. 


(4) Note M , Reprint, p 151 (6) i Hawk, P, C. C. 62, s, 2. 

(5) I Hawk P C C 62, s, I , Bac (7) i Hawk P. C C 62, s, i. 

Abr , tit ** Assault and Battery ” (A) ; 3 (8) Lat, i«, fiot, and firmus, strong, 

Black. 120; T East P C 406. (9) S. 95. 
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3432. The causing of bodily pain necessary to constitute hurt 

. . must, it IS apprehended, be caused by the direct 

Pm application of force to the body. Bodily pain 

caused by the reflex action of the mind, as by the 
breaking of sad tidings or the like, is too remote to constitute criminal 
causation, for between the act and the effect there is the intervening 
the action ot which is neither invariable nor automatic in each case. 
But where the direct result of an act is the causing of bodily pain it is 
hurt, whatever the means employed to cause it. Where, for instanrA^ 
a boy of 16 gave a girl of 12 with whom he had fallen in love some 
sweets, mixed with Dhatura to eat, which he wrongly believed would 
act as a love philtre, he was held to have caused hurt as he could not 
be acquitted of the knowledge that it would cause her physical pain.^”! 

3433 . But the communication of disease or infirmity to another 

(2) Disease. Stands on a different footing. But in this respect 

the English rule is now settled to be different, 
though there are earlier cases in which the Court had laid down the 
contrary^”); but all these cases were passed in review in the case 
referred to the Judges in 1888 , in which the husband had communicated 
gonorrhoea to his wife who had consented to the sexual intercourse 
without knowing of his condition, and the question referred to the 
Judges was whether it amounted to the infliction of any grievous bodily 
hurt unlawfully and maliciously within the meaning of s. 20 of 24 & 25 
Viet., c 100 The case was argued before thirteen Judges, nine of 
whomO?) were oi opinion that the injury so caused could not be said 
to have been “ inflicted unlawfully and maliciously,” and on the broad 
question they held that the communication of disease by means of 
sexual intercourse could scarcely be designated an assault. 

“ The one act differs from the other in the immediate and necesary 
connexion between a cut or a blow and the wound or harm inflicted, 
and uncertain or delayed operation of the act by which infection is 
communicated. If a man by a grasp of the hand infects another with 
small-pox, it is impossible to trace out in detail the communication be- 
tween the act and the disease, and it would, 1 think, be unnatural use 
of language to say that a man by such an act ‘ inflicted ’ small-pox on 
another. There is authority for the proposition that poisoning is not an 
assault. ., .Infection is a kind of poisoning. It is the application 
of animal poison, and poisoning, as already shown, is not an 
assault. ^5 The view of Hawkins J., was that the act amounted to 
an assault, and that it had been inflicted unlawfully or maliciously. 
For, a person presumably knows of his condition and that by sexual 
intercourse he is likely to communicate what he has got. His act is 


(10) Anis Beg, 21 A. L. J. 844. 

(11) Clarence, 22 Q B D 23 (42, i'?). 

(12) Per Willes, J. in Bennett, 4 

F. H05; followed in per Shee, J., in Sin- 
clatr, IS Cox 28; disapproved ituHegariy 
2 L. R. Ir. 273 ; o p, 4 L. R li‘. 

Coleridge, J., Pollock 
and Huddleston, B. B., Stephen, Manistji 


Nathew, A* L. Smith, Wilis, and Gran- 
tham, JJ.;- contra Field, Hawkins, Day 
and Charles, JJ. 

^ (14) Dilworth, 2 Mo. St Ro. 53, dissent- 
ing from contra in Button, 8 C & P. 660, 
to the same effect Hanson, 2 C & K 912; 
Walkden, L. R. i C C. R. 282. 

_ (is) Per Stephen, J., in Clarence, 23 
Q. B D. 23 (42). 
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therefore unlawful because it affords a good ground for a judicial 
separation And^ it is malicious to do unlawful act wilfully But 
this was not the view of the maTority of the Judges who were of 
opinion that the act could neither be said to amount to the infliction of 
injury, nor could it be said to have been done unlawfully or maliciously 

3434 . A similar question went up foi decision before West and 
Nanabhai Haridas, JJ , but in that case the learned Judges did not refer 
to this section There, a prostitute had conncxicin with a prosecutor 
to whom she commumtated syphilis, w'hereupon she was convicted under 
s. 269; but West, J , rightly held her act not to amount to the spread- 
ing of infection, because she could not spread it without the complicity 
of the prosecutor who was a willing party Her offence was held to 
M under the provisions of either section 417 o* 420, if there were 
evidence to show that the intercourse with her was induced by mis* 
representaton on the part of the diseased person But the Court 
did not advert to this clause in connexion with the case, for as the 
clause stands, it is difficult to see when the causing of disease is hurt 
if it is not hurt in the cases last considered It may be that the interval 
between the act and the disease is too i emote; but it is a question of 
fact whether what was done was sufficiently proximate to constitute 
the cause of the disease communicated. 


So where the prisoner, who had venereal disease, induced a •girl 
of thirteen years of age, who was ignorant of his condition, to have 
connexion with him, and he infected her, he was held to be guilty of 
indecent assault This case was followed by Shee, who held 
it to be a case in which the prisoner might have been charged for an 
assault occasioning actual bodily hurt. As remarked before, these 
cases were referred to by the Judges in 72 v Clarence , but not over- 
ruled, and Pollock, B., who was of the majority, expressly intimated 
as his opinion, that though he was not prepared to adopt them in their 
entirety, still without further argument and consideration he was not 
prepared to say that they should be overruled, especially' as in cases 
of a similar kind, which might well arise, they were undoubtedly im- 
portant and useful in the administration of the criminal lawA^A it is 
also to be noted tliat the decision of the majority was more confined to 
the construction of the words of the statute, such as inflicted*' “ un- 
lawfully ” and “ maliciously,'' rather than the broad question whether 
such an act could amount to an assault But as the section is worded, 
there cp be no doubt that such cases were clearly intended to be 
within its comprehension. ^ 


3435 . The same remark applies to the causing of infirmity which 
(3) Infii-mity. Something akin to, but not identical with, 

disease. The term infirmity " is used to denote 
the Inability of an organ to perform its normal function. It may be 
temporary or permanent, as where it is caused by the administration 


(16) Brown v. Brown, L. R, i P. & D. 
cited per Hawkins, J , in Clarence, 22 

Q* (47). 

(17) Rahma, ii B 50. 

( 13 ) Fer WiHes, J. in Bennett, 4 F. & 
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(19) Sinclair, 13 Cox 28, followed m 
Hegarty, 4 L R. Ir. 288. 

(20) 22 Q. B. D. 23. 

(21) Ih., p. 63. 
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of a stupefying drug such as opium, dliatura, alcohol or chloroform. It 
is not necessary that the infirmity caused should necessarily produce 
any bodily pain, or that it should produce any sensibility at all. All 
that is necessary is that some organ of a person should have suspended 
its normal function. 


320. The following kinds of hurt only are designated as 
“ grievous : — 

First. — Emasculation. 


Grievous hurt. 


Secondly. — Permanent privation of the sight of either eye. 
Thirdly. — Permanent privation of the hearing of either 

ear. 


Fourthly . — Privation of any member or joint. 

Fifthly . — Destruction or permanent impairing of the 
powers of any member or joint. 

Sixthly . — Permanent disfiguration of the head or face. 

‘Seventhly . — Fracture or dislocation of a bone or tooth. 

Eighthly . — ^Any hurt which endangers life or which causes 
the sufferer to be, during the space of twenty days, in severe 
bodily pain, or unable to follow his ordinary pursuits. 


S3mopsi8. 


(1) Analogous Law (3436). 

(2) What is Grievous Hurt 

(3437). 

(3) Emasculation (3438-3439). 

(4) Injuring Eyesight (3440). 

(5) Causing Deafness (3441), 

(6) Loss of Limb (3442) 

(7) Impairing of Limb (3443). 


(8) Permanent Disfiguration of 

the Head or Face (3444). 

(9) Fracture or Dtslocation of 

a Bona or Tooth (3415- 
3446). 

(10) Dangerous Hurt (3447- 
3450). 


3436. Analogous Law — ^This is hurt of a more serious kind but 
the distinction between it and the other kind of hurt, called simple, 
is purely arbitrary. This was conceded Uy the draftsman who wrote; 
‘^We have found xt very difficult to draw a line between those bodily 
hurts which are serious, and those which are slight. To draw such a 
line with perfect accuracy is, indeed, absolutely impossible, but it is far 
better that such a line should be drawn, though rudely, than that offences 
sonie of which approach in enormity to murder, while others are little 
more than frolics which a good natured man would hardly resent, should 
b.e classed together. 


'‘We have therefore designated certain kinds of hurt as grievous. 

“We have given this name to emasculation, to the loss of the sight 
of either eye, to the loss of the hearing of either ear, to the loss of 
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any member or joint to tiio ponnancnt loss or the* imperfect use of any 
member or joint, to the ]>cnnanent ilisfiomatnm of the head or face, 
to the fracture anil to the dislocation lU bones Thus lar we proceed 
sure ground lUit a moie difficult task remains Some hurls which 
are not, like those kinds of hurts which \\e have lUi't mentioned, distin- 
guished by a broad and oIimous line from slight hurts, Tna\ neverthe- 
less be most serious \ wound, foi example, winch neithei emasculates 
the sufferer, nor blinds him, nor destroys his hearing', nor deprives him 
of a member or a joint, nor permanentK deprives him ot the use of a 
member or a joint, nor disfigures Ins countenance, nor breaks his liones, 
nor dislocates them, may yet cause intense pain, prolonged disease, 
lasting injury to the constituliim, Ifrs evidently desirable that the 
law should make a distinction between such a wound, and a scratch 
which IS healed with a little sticking-plaster. \ heating, agciin, which 
does not maim the sufferer or bicak his hones, may^ he so cruel as to 
bring him to the point of <leath. Such a beating, it i.s clear^ ought not 
to be confounded with a bruise which reejuires onl> to be bathed with 
vinegar, and of w'hich the traces disappear in a day. 

"After long consideration, we have determined to give the name of 
grievous bodily hurt to all hurt which causes the sufferer to be in pain, 
disease or unable to pursue his ordinary avocations, during the space of 
twenty 

This provision, they went on to remark, was suggested to them by 
Article 309 of the French Penal Code. 

There is nothing like grievous hurt, as a distinct offence in English 
Law. The offence of aggravated assault owes its character not from 
the nature or manner of the assault, but from the character of the place, 
and position of the persons assaulted, such as an assault in a church 
or churchyard, striking in the king's palaces, assault with intent to 
commit robbery, assaulting jx^ace officers in the execution of their 
duties, or the like. The distinction between hurt and grievous hurt is 
thus a distinction, which follows no precedent of English Law. All the 
same it is a distinction based upon sound discrimination 

3437, What is Grievous Hurt*— This section like the last, merely 
defines the term " grievous hurt " in the abstract It then defines, 
what is voluntarily causing hurt or grievous hurt, and then follow the 
sections prescribing punishments for the two offences. The variations 
caused in the criminality due to the nature of the -weapon used, or the 
provocation received, form then the subjects of other distinct sections 

For the present, it is necessary to appreciate clearly the distinction 
which this section makes between hurts, pure and simple, and those 
designated grievous Of these latter this section enumerates eight 
kinds, all of which it designates grievous/’ calling for the enhanced 
punishment prescribed for them. These clauses are by no means 
mutually exclusive and exhaustive, for there may be injuries which may 
fall under two or more clauses. An injury may, for instance, deprii^e 
a person of his eye In all such cases the injury inflicted is only 
grievous ; but then even grievous hurt may be of a varying degree of 


(22) Note M, Reprint, pp igj, 152, 
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atrocity. But this is to be taken into consideration in meeting out 
the sentence, and not in describing the crime Of the eight kinds of 
grievous hurt here described, the hurt mentioned in clauses 1, 2, 4, S 
and 7 would be called “maiming” in English 


3438. Emasculation. — Of these the foremost is emasculation, 

„ First ” which is depriving a man of his virility It is un- 

‘ sexing the man Emasculation naturally applies 

only to man, and the clause was inserted to counteract the practice 
common in this country for women to squeeze men’s testicles on the 
slightest provocation It was suggested that other injuries to the 
membera private falling short of emasculation should also be treated as 
grievous^^s) as the act should be repressed by severe penalties, as pecu- 
liarly offensive to the feelings of the party injured, as well as most dan- 
gerous — the slightest excess causing the severest suffering. But the Law 
Commissioners considered the proposed change unnecessary, adding that 
when this barbarous kind of Kurt is caused for the purpose of extortion, 
it is punishable severely, under section 330, “ and there being no ground/’ 
as far as we know, “ to believe that it is an offence of which there has 
been such experience under other circumstances as to call for its being 
distinguished specially.”<^) 

3439. Emasculation may be caused in a variety of ways. It may be 
caused by inflicting such injury to the scrotum of a person as has the effect 
of rendering him impotent The impotency caused must be permanent, 
and not merely temporary and curable, caused by an injury, the effect of 
which will disappear as soon as it is cured. The injury to scrotum often 
leads not^ only to emasculation but death. Indeed, as remarked by Dr 
Qievers, it is a form of assault which is extremely liable to prove fatal.^-^ 
In that case, the accused would be guilty of not only grievous hurt, but of 
culpable homicide. <3) 

But, of course, since a person cannot inflict grievous hurt upon himself 
within the meaning of this section it follows that one who emasculates 
himself cannot be convicted of causing himself grievous hurt under sec- 
tion 32S, or indeed of any other offence under the Code.<+> 


3440. Injuring Eyesight. — Another injury of almost equal gravity 

« Secondly. ” “permanent privation of the sight of either 

eye” Such injury must have the effect of perma- 
nently depriving the injured of the use of one or both of his eyes The 
test of the gravity is the permanency of the injuiy, which may be caused 
by hand^ as by gouging out one’s eye with the thumb nail, or by poking it 
with a stick, or the like. The injury is grievous, both because it deprives 
a man of an organ of sight, as also because it disfigures him for life 

3441. Causing Dimness. — ^In this respect, this injury is more 

‘‘Thirdly.” serious than the “ permanent privation of the hearing 

of either ear ” which deprives a man of the use of his 
auricular organ, but does not disfigure him. At the same time, it is a 


(23) First Rep, § 385. 

(24) Lat Cj privative, and masculus, 
male — ^the act of depriving of virility, 
castration. 

(25) First Rep, § 367. 


(1) First Rep, § 369 

(2) (1870) Med. Juris. 478; cited in 
Kahyani, 19 M. 356. 

(3) Kaliyani, 19 M. 356. 

(4) Madho Singh, (1878) P. R. No, 
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serious injuiy to deprive a man of his sense of hearing, and its loss law 
well esteems as grievous. Such injury may be caused by a stunning bLnv, 
given on the head or the ear, or those parts of the head which conmuuii- 
catt with and injure the tympanum or other auditory nerves, thrusting a 
stick into the ear, or pouring into it some substance N\hich leads to dcif- 
ness. 

3442. Loss of. Lxmb. — The permanent privation of any member 
thi ** another instance of giievous hint. This 

clause and the next refer to the old offence of 
mayhem which Hawkins defined to be \iolently depiiving another of the 
use of such of his members, as may render him the less able iii fighting, 
either to defend himself, or to annoy his adversary And, therefore, liie 
cutting off, or disabling, or weakening a man’s liand or finger, or striking 
oui his eye or foretooth, or depriving him of those parts, the loss of which 
m all animals abates their courage, are held to be })iayhemsS^'> This 
offence was in England, at one lime, visited with the penalty of death^^'^; 
and by the ancient law the penally vSanctioned for the same crime w^as mem 
brum pro membro — an eye for an e}e, and a tooth tor a tooth The 
punishment provided by the Code depends upon the natuie of the member 
or joint lost Foi, of course, the same penalty cannot attach to the mutila- 
tion of an arm as to the loss of one’s little finger The term “ member,” 
as used here, means nothing more than an organ or a limb, being a part of 
man capable of perfoiming a distinct office. As such, it includes both the 
eyes, the ears, the nose, mouth, hands, feet and, m fact, all distinct parts 
of the human body designed to perform a distinct office. A “ joint” is a 
place where t-wo or more bones or muscles join. So there aie well-known 
joints in human anatomy at lower jaw, shoulder, elbow, wiisi, thumb, hip, 
knee, and great toe. All these joints are in the nature of hinges and which 
perform a similar function ^7) Their permanent privation must involve 
such injury to them as makes them permanently stiff, so that they ai'C unable 
to peiform the normal function assigned to them in human economy. 


3443. Impairing of Limb. — use of limb and joints is essential 
„ Piffclil »» the proper discharge of the normal functions ind- 

* dent to ordinary life. Their deprivation involves 

lifelong crippling with its attendant defencelessness and misery. They are 
consequently so highly prized that the law has at all times permitted even 
homicide if committed sc defendendo, or in order to preserve them And 
this clause sanctions the same policy of law m making it a grievous hurt 
to destroy, or permanently impair the use of any limb or joint wiLliout 
causing its total deprivation or destruction. Indeed, the mere retention of 
a limb, when it cannot be put to the use for which it was created, is as 
great a hardship as if it had been wholly lost by amputation or otherwise. 
The clause speaks of “ destruction or permanent impairing ” of their powers, 
and which would include not only the total but also a particular use of the 
limb or joint Any permanent decrease in their utility would then consti- 
tute grievous huit. But if their destruction or deprivation not perma- 


( 5 ) I Hawk P. C. Ill; 4 Black, 205. 

(6) 9 Geo I, c 22 (called the Black 
Art) ; 26 Geo II, c 19, s. I ; 7 & 8 Geo. 
IV, c. 27; 5 Hen. IV, c, 5; 22 & 23 Car. 


II, c I (Coventry Act) ; Q Anne, c 16- 
aU since repealed. 

(7) Ellis's Anato'my (loth Ed), pp 85, 
314, 317, 320, 324, 653, ^2 701, 709. 

(8) S. 100, ''Secondly'^; 1 Black, 130, 
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nent, but only temporary, the injury may nevertheless be grievous if it falls 
under the terms of clause 8. 

3444* Permanent Disfiguration of the Head or Face« — ^The sixth 
„ , I „ species of grievous hurt consists in the pemianent 

disfiguration of the head or face The word “dis 
figure ’* must be distinguished from the word “ disable ” For to disfigure 
is to do a man some external injury which detracts fi om his personal appear- 
ance, but does not weaken him, but to disable ” is to do something creating 
a permanent disability, and not a mere temporal^ injury Such disfigure- 
ment may be caused by lopping off a man’s ear or nose, in which case there 
would be sufficient disfigurement without consequential disability, so as to 
constitute grievous hurt under this clause A nasty gash on the face 
leaving a permanent scar would be another instance of this species of injury 
So branding may leave a permanent scar causing disfigurement,^’"^) but 
whether they will or will not do so is a question of fact depeiLiing upon the 
seriousness of branding and the injury inflicted, upon which ihe testimony 
of a medical witness should be material An injury may both disfigure as 
well as disable a person, gouging out an eye. In that case the offence 
will be die same, namely, grievous hurt, though the injury would then fal] 
both under this clause as well as clause 2. 

3445. Fracture or Dislocation of a Bone or Tooth. — The fracture 
" Seventhl ” or dislocation of a bone or tooth is another species oi 

^ grievous hurt, which may or may not be attended with 

pennanent disability. For a bone, though fractured or dislocated, may 
rejoin or be set and leave no trace behind of its fracture or dislocation Bn’ 
the injury is esteemed grievous on account of the intense suffering to which 
i: gives rise, and the serious disability which it causes in the sufferer. The 
same disability may attach to the dislocation of a tooth 

^ 3446. The term fracture simply means breaking. The term 
dislocation literally means displacement, being applied t(/ a bone le- 
moved from its normal connexions with a neighbouring bone. A bone 
moved out of its socket, or put out of its joint is a dislocated bone, and anv- 
thing causing it to be so dislocated is said to dislocate it. It is a question 
for the medical witness to determme whether what has been done amounts 
to a fracture or dislocation. The fracture or dislpcation of any bone is, 
however, sufficient to constitute grievous hurt, 

3447. Dangerous Hurt. — Lastly, injuries which are dangerous to 
« Eigthly. ’ which cause the sufferer to be in sever'* 

bodily pain for the space of twenty days, or unable 
to follow his ordinary pursuits for the same period are grievous. There .is 
nothing corresponding to this clause in the English Law, which the framers 
had confessed to having borrowed from the French Penal Code.Ci3) The 
period of twenty days fixed by them for making the injury grievous was, 
of course, necessarily arbitrary, but any period fixed would have been the 
same. So the authors wrote: *'It appears to us that the length of tim: 


(9) First Rep , § 373. 

(10) Anta, 1 B. H. C R loi 

(u) franco, frangere, to break 


(12) Lat. diSf apart, and locare, tc 
place; lit displacing. 

(13) Art 309; Note M, Reprint, pp 
IJ2, 153, First Rep, §§ 371, 374. 
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during which a sufferer is in pain, diseased or incapacitated from pursuing 
his ordinary avocations, though a defective criterion of the seventy of a 
hurt, is still the best criterion that has ever been devised It is a criterion 
which may, we think, with propriety be employed not merely in cases where 
violence has been used, but in cases where hurt has been caused wiihou- 
any assault, as by the administration of drugs, the setting of traps, the 
digging of pitfalls, the placing of ropes across a road But though we have 
borrowed from the French Code this test of the severity of bodily injuries, 
we have framed our penal provisions on a principle quite different from 
that by which the authors of the French Code appear to have been guided 
In apportioning the punishment, we take into consideration both the extent 
of the hurt and the intention of the offender/'^*^) 

But all the same the test adopted was an aibitrary one, and it did not 
pass unchallenged And the Law Commissioners had to admit the force of 
the criticism, for, they wrote: '' We cannot but think that theie is a reason 
in the exceptions taken to estimating the severity of a hurl by the time 
during which the sufferer is unable to follow his ordinary pursuits, as a 
rule, which will operate unequally The man who lives by daily labour 
suffers far more by being kept from his work for twenty d<iys, than he 
who has independent means, and whose ordinary pursuits may be intermit- 
ted for that time without causing him any material privation Again, an 
injury to the right hand, may, m the case of a clerk, keep him from his 
work foi twenty days, which, if it happened to the left hand, would be of 
no consequence. An injury to the foot may prevent one man fiom follow- 
ing his business, in which walking is necessary, which if it happened to 
another man in a sedentaiy employment, would not interrupt him at all. 
The proposed criterion is, therefore, unsatisfactory, but some criterion is 
necessary and it will be difficult to devise a better/^^*s) 

3448- The clause refers to three classes of injuries which it desig- 
nates grievous, namely: — 

(а) Those which endanger life; 

(б) Those which cause severe bodily pain for 20 days; 

(c) Those which disable the sufferer to follow his ordinary pursuits 
foi 20 days. 

ijpw the inequality of the definition would only fall on cases comprised 
in clause^ (c). From that stand-point clauses (a) and (6) appear to be 
unexceptionable. Clause (a) refers to dangerous injuries, that is to sa}, 
injuries which are apt to be dangerous to life Such are injuries inflicted 
on some vital part, such as the head, the chest and the abdomen Of these 
severe injuries those inflicted on the head are always regarded as dangerous 
to life. They may not cause fracture of the skull-bone, and yet may prove 
fatal by reason of the injury they impart to the brain. Injuries of the 
chest and abdomen often prove fatal on account of the rupture of the livei 
and spleen, and on account of the injury to the other members vital to life 
The question whether a given injury was dangerous to life is one upon 
which the testimony of the medical witness is material. 


(14) Note Reprint, pp. 152, 153. 


(15) First Rep, § 374 - 



1700 


THE INDIAN PENAL CODE 


[ Ss. 320 & 321. 


3449. An injury which is dangerous to life would necessarily cause 
severe bodily pain, unless death supervenes instantaneously 1 ‘ut an mjur} 
may cause such pain, and yet be not dangerous to life It is even then 
grievous. But it must be shown that it was sufficient cause severe bodil} 
pain for that period. For, otherwise, it may be true enough that such pain 
was caused though there may be nothing to show that it was caused m 
consequence of the injury. And in such cases to infer post hoc ergo propter 
hoc would be as fallacious as it may at times prove mischievous For cases 
of malingering and self-inflicted injuries are by no means uncommon in this 
country, added to which there are quacks with their nostrums which are 
calculated to aggravate rather than alleviate their patient’s suffering 

3450. Lastly, the test of grievousness is the sufferer inability to 

attend to his ordinary duties for a period of twenty days This clause 
necessarily involves many elements of uncertainty, but, as has been already/ 
explained, it was inevitable (§§ 3447-3448) But here again to prevent its 
misapplication in cases of feigned inability, regard must be had to the nature 
and severity of the injury, as well as to the probability of tht* disability i^ 
was thereby likely to occasion. The mere fact that the sufferer did no^ 
attend to his duty for the statutory period, or that he remained in tk 
hospital for that period^^^) is no indication of his inability to do so As wa.** 
observed in a Bombay ‘‘case : An injured man be quite capable of 

following his ordinary pursuits long before twenty days are over and yet 
for the sake of permanent recovery or greater ease or comf('rt be willing 
to remain as a convalescent in a hospital especially if he is fed at the public 
expense.”^^ 7 ) Where the sufferer is treated in a hospital, the opinion of 
the medical officer attending on him is on the point of his disability relevant, 
but by no means conclusive. But in judging of the probabiliiy it must be 
remembered that the medical witness is no more qualified than any other 
person of ordinap^ experience and knowledge of human nature. It is in 
fact not a scientific question but one upon which the medical witness is 
permitted to depose, because he is presumed to know about the functions 
of the human organs and the general condition of the sufferei more than 
a non-scientific witness. 

321. Whoever does any act with the intention of thereby 
;Voiunta,riiy caus- causiiig huft to any person, or with the 
ing hurt. knowledge that he is likely thereby to cause 

hurt to any person, and does thereby cause hurt to any person, 
is said voluntarily to cause hurt.^^ 

ss. 32 , 33 . Voluntanly^s, y) Hurt-s 319 .] 

Synopsis, 

( 1 ) Analogous Law (3451). ( 2 ) Any Person (3452). 

Analogous Law. — ^This definition of the offence of ** volun- 
tary hurt is but an echo of the definition of culpable homicide as given in 
section 229, The words used: in both the sections are similar, but the effect 
intended or known in each case, of course, necessarily differs. As in the 
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case of culpable homicuio, so in the case of hurt, this section lequnes pioot 
of (i) the doing of any act» (n) th<it act being: done (a) with the intention 
of causing hurt to a specified person oi ( b) with tlie knowledge that he is 
thereby likely to cause such hurt, and lastly (in) the act so clone and intend- 
ed does cause hurt 

3452 " Any person.” — ^The section .speaks of “ any person ” in 

three connections; that is, in connection with the intention, act' and efteci 
But should he be the Mime person at each stage of the crime.'' Iwidently 
not. For, a person intending to assault one person may by iinslake assault 
another, and yet his oftence is the same He cannot be heard to say that 
he had aimed his blow at one whom it did not hit. In aiming his blow he 
was guilty of doing an illegal act, and he cannot plead mistake if another 
innocent person fell a victim to his illegality So where the accused intend- 
ing to assault a woman who had then a child in her arms, struck her a 
number of blows, one of which fell on the child’s head causing its death, it 
was held that the accused had been ^ilty of voluntary grievous hurt 
Referring to this section Markin, J , said: “ The very general language nl: 
this section was, 1 think, used expressly for the purpose of covering a case 
of this kind The learned Judge did not refer to the Enghsh Law, but 
it IS on this point identical In this case the degree of violence used was 
such as led the Court to hold that the accused must have known from the 
proximity of the child to the mother and the seventy of his blows that his 
act was likely to cause grievous liurl. The question whether in such a case 
the hurt, intended or known to be likely was simple or giievous must in a 
measure depend upon tlie effect ]>ro(luce(l, the degree of violence used, and 
the natural consequence of the use of that violence which the accused might 
reasonably be presumed to know, 

322. Whoever voluntarily causei=i hurt, if the hurt which 
Voluntarily causing hc intends to causc or knows himself to be 
grievous hurt Ukcl) to caiisc is gTicvous hurt, and if the 
hurt which he causes is grievous hurt, is said ^Sj^oluntarily 
to cause grievous hurt/' 

Explanation. — A person is not said voluntarily to cause 
grievous hurt except when he both causes grievous hurt, and 
intends or knows himself to be likely to cause grievous hurt. 
But he is said voluntarily to cause grievous hurt if, intending 
‘or knowing himself to be likely to cause grievous hurt of one 
kind, he actually causes grievous hurt of another kind. 

Ilhistraiion. 

^ intending or knowing himself to be likely permanently to disfigure Z^s face, 

^ ^ which docs not permanently disfigure Z’s face, but which causes Z to 
suffer severe bodily pain for the space of twenty days A has voluntarily caused 
grievous hurt, 

[Voluntarily — s. 39. Hurt — s. 319 Grievous hurt — s. 320.] 

Synopsis. 

Analogous Law (3453-3455), 


(i8) Saha Rae, 3 C 623. 



1702 


tfiE INDIAN PENAL CODE 


[Ss. S22&52J 

3453. Analogous Law. — ^This section differs from the last in so 
far as the intention or knowledge of effect of the act in this case is grievous 
hurt instead of only simple hurt, otherwise the two sections are the same 

The explanation is self-evident For, having intended an unlawful acl 
the accused could not be heard to discriminate between the illegal act of. one 
kind and another 

3454. But there must be evidence that what the accused had in- 
tended or known to be likely was not only hurl, but grievous hurt Bu* 
how is such intention or knowledge to be proved? This difficulty was 
suggested to the Law Commissioners who said: “The Judge is not to 
trouble himself with seeking for direct proof of what the offender thought 
was likely to happen, but is to infer it from the nature of his act, taking him 
to have intended grievous hurt, or at least to have contemplated grievous 
hurt as likely to occur, when he did what everybody knows is likely to cause 
grievous hurt, and the more certainly drawing this conclusion where theie 
is evidence of prevjous enmity against the party who has suffered If the 
act was such that nothing more than simple hurt could reasonably be thought 
likely to ensue from it, then although grievous hurt may unexpectedly have 
ensued, it would be his duty to convict the offender of simple hurt, judging 
that grievous hurt was not in his contemplation ; for, accordmo to this sec- 
tion a person can be convicted of grievous hurt only, when the result and 
intention correspond, or when grievous hurt has been suffered from an act 
which was intended to cause grievous hurt, though it may be of a Afferent 

kind.”^^5) 

3455. This is, of course the only way in which intention and knowledge 
can be proved. Overt act and declarations, the amount of violence used, 
the nature of the weapon selected for that purpose, the part of the body, 
vital or otherwise, where the wound was inflicted, the effect produced are, 
indeed, some of the most essential facts from which the Judge or the jury 
may infer an intention. It cannot be judged from any isolated fact, but must 
be judged from all together. For, suppose a person strikes a blow with 
lUoderate violence, which would not cause death of an ordinary subject, but 
which owing to the latent disease in him caused his death, the cnmmahtv 
of the act could not obviously be judged by the fatal result,' but only by the 
nature of the act, namely, the severity of the blow.^^®^ Again, a person 
cannot be convicted of muider merely on account of his murderous intention. 
‘There must be the act done in pursuance of his intention, and which alone 
converts it into an offence of that description. 

323. Whoever, except in the case provided for by section 
Punishment for 334, voluntarilv causcs hurt, shall be punish- 
voluntarily causing with itiiprisoilment of either description 
^ for a term which may extend to one year, or 
with fine which may extend to one thousand rupees, or with 
both. 

[V oluntarily-^s 39 Hurt—$. 319. Voluntarily causing hurt-^^B 321. ] 
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Synopsis* 


(1) Analogous La'iv (v3456') 

(2) Procedure (3457-3459') 

(3) Proof (3460) 

(4) Charge (3461) 

(5) Pr in a pie (3462) 

(6) Whaf is ynJunfary I furl 


(3463-3467) 

(7) Intention or Knowledge 

Material (3468-3471) 

(8) Rioting and Hurt (3472) 

(9) Measure of Pun'ishmeni 

<3473) 


3456. Analogfous Law. — After defininj^ “ hurt ” in s. 319 ap*‘C 

"voluntarily causing huit in s 321, this section merely declares the Isattei 
act to be an offence and prescribes for it a jKnalty. This is. ho\\Q=ver, 
section providing for a normal case, that is to say, a case in which ttnere art 
no circumstances of aggravation or mitigation where such circumst? tnces arc 
present, the Court varies tlie penalty accordingly. So wheie th<ii hurt is 
caused by means dangerous to life, the penalty to which the accust>''d is liable 
IS trebled, as provided in the next section and where the means f^mployed is 
poison or other unwholesome drug, the punishment may extencU <^ven to ten 
years So where it is caused for the purpose of extorlioii^ coercion, the 
penalty prescribed is the same If the same offence is to extort 

a confession, or to coerce the restoratioir'ofTTrOperty,4hc irf^ximum sentencs' 
prescribed in s 330 is seven years. ^ 

Another species of aggravation furnishing a ground fc'** enhanced 
sentence is that presented in s 332, that is, where hurt is causevd to delei 
a public servant from his duty Lastly, where hurt is caused in an attempt 
to commit murder or culpable homicide the offence is punishable und^r the 
provisions of s. 307 or s. 308. Then there are cases in which the causing 
of hurt aggravates the crime, often converting it from the offence of orie' 
kind into another more heinous. Such is house-trespass under s. 452, lurk 
ing house-trespass under s 455 or 458, robbery under s. 390 and dacoity 
under s 391. In all such cases the causing of hurt is a circumstance of 
aggravation, changing the complexion and enhancing the atrocity of the 
crime. These exhaust all the cases of aggravation. Section 334 deals with 
hurt caused on grave and sudden provocation, and in which the penalty 
prescribed is imprisonment which may extend up to one month, or a fine, 
the maximum of which is Rs 500 Hurt caused by doing a rash or negli- 
gent act IS punishable under ss. 336 and 337, the one with a fine, and the 
other with imprisonment which may extend to six months. 

There are thus eight sections providing for deviation from the normal 
case here presented; of these the first five (ss 324, 327, 328, 329, 330) 
are instances of aggravation entailing enhanced penalties; the remaining 
three (ss 334, 336, 337) afford instances of mitigation m which the penalties 
provided are below the normal. 

This section will then apply only if none of the attendant circumstances 
of aggravation or alleviation are present. 

3457. Procedure and Practice. — ^This <^ffence is non-cognizable and 
summons should ordinarily issue in the first instance. It isJoth bailable 
^5 well as compoundable, and is triable by any Magistrate, and may be tneg 
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summarily.^“i) A prosecution for this offence is essentially a personal 
action which on the death of the complainant, his legal representatives have 
no light to continue.<^-> Nor have they the right to compound the 
offence/-^^ It, however, does not abate on the death of the coniplainant/^ 4 ) 

A conviction under s. 147 and this section cannot be altered to one 
under s 160/^5) But a conviction had under s 149 and this and its 
cognate sections, ejj , ss 325 and 326 may on appeal be altered to one 
under this section or s 325 or s. 326, the main question being whethe'* 
the accused would be prejudiced by the alteration/'^ 

‘ " 3458 . A bailiff went to deliver possession, when lie was alleged to 

hav^ been drunken and disorderly and to have pushed the complainant^^ 
wife, M that she fell down and sustained bruises. It appeared that the 
bailiff frad pushed her, and that the rest of her complaint was supported 
by false^ evidence, whereupon the High Court altogether acquitted tlie 
accused, \ holding that the evidence found to be exaggerated on the 
major poiVnts, could not support a conviction on the minor point The 
High Court is competent to alter a conviction from s. 147 to s. 323 
though the' accused charged under ss. 147 and 325 had been acquitted 
of s. 325, . provided, the charge under s. 147 stated the 

causing of hjurt or grievous hurt as its object.^^^ Con- 

trariwise a C(m^<fe:ti 6 h' under s. 32?rbn a charge under s. 326 read with 
s 149 was h^ to be not necessarily bad, the question depending upon 
whether th^' accused was prejudiced The fact that hurt or grievous 
hurt is ca^ed is not of itself sufficient to convict a person under s 323 
or s. 32^ for there must be proof that it was caused voluntarily. 
Where^herefore, the only evidence adduced was that A struck B frac- 
turing^is skull it would not justify A’s conviction under s. 325 without 
that he intended to cause grievous hurt, though the fact that A 
struck would support his conviction under this section/^^ A prosecu- 
tion under this section, being a personal action, abates on the death of tii? 
complainant, whOsSe legal representatives have no right to continue it ^ 7 ) 

3459 . The term '^hurf' is a generic offence, and as pointed out 
under the last article (§ 3456), it may be caused under many circums- 
tances of aggiavation or palliation, apart from which, it may on account 
of the degree of force used, or the effect caused, be something more 
than a mere hurt here punishable. In such cases it is the duty of the 
Magistrates to weigh the facts carefully before taking upon themselves 
to try the accused. This should be especially the case if death is caused, 


(21) S 260 (c) Cr. P. C 

(22) RamaNand, (1917) P R Wo 26,® 

40 L C. 10O8. O 

(23) Rakmat, 37 A. 419 ^ 

(24) Mhd Ibrahm v. Dawood^ 44 M 
417; Musa^ 22 A.' L. J, 520; contra iuQ 
Labhu, (1919) P. R. No. 25, 52 I. C. 797*0 

(25) Sreermulu, 47 M. 61; contra inO" 
Sabir Hussain, 19 A. L J. 487' dissented 
from as prejudice to the accused by the 
alteration not considered 

(i) Theethumalai, 47 M 746, F B, 
cKssenting from Reamddi, 16 C. W N. 


(2) Meredith v Sanjibani, 42 C 313, 
Sarju V. Mallar, 2 Pat, L. W ;8. 

(3) Kunja Bhuniya, 39 C. 896; Rittal, 
Singh, 74 1 . C 717. 

(4) tal Mohan v. Kali Kishore, 38 C 

293 

^ (^) Theetumalm, 47 M. L. J. 221, 

(6) Nga Tune, (1914) U. B R 3S, 28 
I. C. 1007. 

(7) Rama Hand, (1917) P R. No. 26, 
appljdng the principle of cases of defama- 
tion in Ishar Das. (igo8) P. R, No. 10; 
Krishna v. Corporation, 31 C. 993. 
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in ivhich case the Magistrate should ponder whether it is not 
a case fit for commitment, and he should (uily commit the accused under 
this section if the facts clearly warrant adoption of such a com sc 
Again, there is a noticeable distinction between this section and the 
common assault puiiishalde under s d52. The former is a warrant- 
case; the latter a summons-case. Consequently, Magistrates often 
find it more convenient to treat a case of hurt as one of assault and 
dispose of it acc<')rdingly. This pnmudes despatch, but it is a mis- 
application of the difterent proceduics prescribed for the trial of the 
two cases designated “ warrant and summons cases. 

The Punjab Chief Court, in their circular to Magistrates/^^ 
observe that the Magistrates have been known to resort to this device 
to shorten the procedure applicable to summons cases in wdiich the 
Magistrate need not frame a charge, take down the defence of the 
accused, tender witnesses for further cross-examination and adjourn 
it to enable the accused to summon his witnesses. All this is dispensed 
with in the abridged procedure provided for the speedy trial of sum- 
mons cases in w^hich the accused is primarily responsible for the produc- 
tion of* his evidence on the day fixed tor hearing There is a discernible 
difference between the offences comprised in this section and section 
352, and where the use of criminal force causes “hurt*^ within the sense 
ascribed to that term in section 319, the accused has the right to be 
tried under that section, and to insist upon the observance of the 
procedure applicable to the trial of warrant-cases. 

3460. Proof. — ^The points requinng proof are: — 

(1) That the accused caused bodily pain, disease or infirmity 

to the complainant 

(2) That the accused caused it -with — 

(a) the intention of thereby causing hurt to the complain- 
ant; or 

(h) with the knowledge that he is likely thereby to cause 
hurt to any person. 

(3) That the hurt was not caused on grave and sudden provo- 

cation as provided in s. 334, 

3461. Charge.— A charge under tjiis section, as read with s. 149 
should be so worded, since no person charged under these sections 
can^ be legally convicted under this and the following cognate 
sections Nor can one charged under s. 147 be convicted under 
this.(**) Where the offence made out is clearly one under this section, 
the charge should run thus: — 

“I {name and office of Magistrate^ etc ) hereby charge you {name of 
the accused) as follows : — 


(8) 12 W. R. Cr. L, 7. contra in Tkeethufniatai, 47 M. L. J. 

(9) 2 Cr. P. C. 52. F B (1925) M. i. 

, (10) Madan Mondal, 41 C 662, follow- (ii) Rakhel Chandra, 87 I. C (C' 
mg ReMddi, 16 C. W. N. 1077, 15 I. C 842. 

^6, distin^ishing Panch, 34 C. 6q8; 
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“That on or about the day of at ^you voluntarily caused 

hurt to A B, and thereby committed an offence punishable under s. 
323 of the Indian Penal Code, and within my cognizance. 

“And I hereby direct that you be tried on the said charge.’ 

3462. Principle.— The question whether the causing of any parti- 
cular injury amounts to hurt, or is more oi less, depends as much upon the 
sole question of the injury caused as upon the intention, with which it wai 
caused, and the means that were adopted to cause it. They vary the 
offence from that punishable under s 334 which is an offence, which, 
having regard to human infirmity and passions, law almost condones, 
to one punishable under s. 307 which illustrates the measure of retribu- 
tion varied by intention. In this respect the classification of the Code 
is much more scientific than the division which has become recognized 
in English Law, and in which the only circumstances of aggravation 
recognized are those presented by the use of deadly weapons or means, 
and the fact of the person assailed being entitled to some special protec- 
tion, as where he is a public servant in the execution of his duty, or the 
like (§ 3456). But in fact, there is no logical division of the subject 
at all, and no division has ever been attempted upon the principles 
here presented. The substantial result in each case is, however, the 
same- -for whether division or no division, justice is justice — ^but cases 
do sometimes arise under English Law, the solution of which is confront- 
ed with difficulties which the subjective treatment of the law adopted 
tibroughout in the Code greatly eliminates Take, for example, the 
case of a person (A) attacking another (B) in which the latter in 
defending himself receives a wound, nut from any direct stroke of A, 
but by striking himself against A^s weapon, or by being thrown against 
some sharp object. 

3463. What is Voluntary Hurt? — ^I'he general outline of the 
offence here made punishable, has already been given under the sec- 
tions defining “hurt” (§§ 3431-3435) and “voluntarily causing hurt” 
(§§ 3451-3452). Its practical outcome will be presented here. As is 
pointed out in s. 319, “hurt” is the causing of bodily pain, disease or 
infirmity The phrase “ causing bodily pain ” must be understood to ' 
mean the imparting of pain directed to the body, by the sense of touch, 
as by the use of force. There are other means of causing bodily pain, 
equally great, and often greater. As for instance, the breaking of an 
alarming tidings to one which is sufficient to cause mental anguish and 
nervous prostiation But here though the pain is caused to the body, 
it is caused by the reflex action of the mind, and not by the direct 
application of force. Now, as the operation of the human mind varies 
with each person, its reaction on the body is not uniform in all cases. 
Besides, there is no means available to judge of its effect. Such 
circuitous causation is, therefore, excluded from the category of penal- 
ties. The same observation applies to the causing of disease or 
infirmity. A person may put another up amidst insanitary surrourid- 
ings, fie may contract a disease and die. The accused may have 
adopted this means intending thereby to cause the effect produced. 
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(is) Introduction, §§65-67. 
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But his act ii too remotely connected with the effect to be criminal 
The cause here spoken of is then the direct proximate cause of the 
disease or infirmity (§§ 3007-3014) 

3464. As re5>ards the effect iiroduced the same section speaks ot 
pain, disease or infirmity. Pam is, of course, a sensation of which 
there may or may not be any external visible evidence. .\nd so in the 
case of disease, there may or may not be any external %'isible symptom 
—for it all depends upon its natuic and character In the case ot 
infirmity, however, there_ must be some external .sign of weakness or 
of the cessation of the discharge of some normal function of the body 
or of any of its organs. But this too is not invariably necessary For 
the requirements of the definition are satisfied as soon as there is the 
pain, disease or infirmity. If it cannot he seen, it may lie difficult of 
proof. In that case the accused may be discharged, not because he has 
not committed the_ act, but because the evidence necessary to bring the 
offence home to him is lacking. 

3465- The terms bodily pain, disease and infirmity have been 
already explained (§§ 3431-3435) These are the effects of an act, the 
causing of which in a certain manner constitutes the offence described 
in s 321. That section describes the circumstances that clothe the 
act with the element of criminality, making it an offence, for which 
this section prescribes a penalty. ’ Those circumstances are : (i) the 
doing of an act,(ii) coupled w’ilh the intention or knowledge of causing 
hurt, (Hi) to any person. 

3466. The act done must then cause bodily pain disease or infimiity, 
for otherwise it cannot cause hurt. It is not necessary that it should 
be an act of a specified kind or done in a specified manner. The term 
IS unlimited and unqualified, except by the effect specified. If there 
is an act and it produces the requisite effect, law is satisfied to call it 
the causing of hurt, which niay_ or may not be by means of human 
agency. Such an act may consist of the direct application of force, 
however inconsiderable,^ to the body causing it pain, as in the case of 
beating with a stick. So where one struck another with an umbrella 
across the chest, it was held that the hitting may have caused ever 
so little pain, but still the offence committed would be hurt unless the 
case is one covered by the provision of s. 95.^3) Hurt may be caused 
by any means as by the pelting of stones at the house' of another 
knowing that his missiles might injure some one of its inmates.<'4) 
So the communication of disease to another may be by any of the 
means known to man. It may be communicated by holding a voluntar}' 
sexual intercourse when one is suffering from a specific desease, 
which is aommunicated to another by means of the intercourse; or 
disease may be directly inoculated into another, or it may be otherwise 
disseminated by an act of some malignity, implied by the presence of 
the intention or knowledge that it is likely to affect another. In this 
respect such act differs from a mere negligent act endangering the 
public health or safety which law classes and punishes as a public 
nuisanceOs) (|§ 2640-2645). 


, (J3) Sheo Gholam Lalla, 24 W. R. 67 (14) Maung Po Nyan, 36 I C. (Bur.) 

' I4S- 

S. 269, et seq. 
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3467. So again the causing of an infirmity must be subject to the 
same rule. So if a person administers chloroform or any other stupefy- 
ing drug causing the suspension or cessation of the normal function 
of his body or of any of its organs, it will be an act voluntarily causing 
infirmity to another, and, therefore, the act would be punishable under 
this section, provided that it is not elsewhere excepted, extenuated or 
aggravated by the presence or absence of other circumstances But 
as a matter of fact m the last two cases, the offence is more likely to 
fall under the more drastic provisions of the next section where the 
question will be found to be more exhaustively set out (§§ 3481-3489). 

3468. Intention or Knowledge Material — ^The act causing hurt 
must be done with “ the intention of thereby causing hurt to any person, 
or with the knowledge that he is likely thereby to cause hurt to any 
person These words are intended to define and at the same tune 
qualify the rule. If the act done was with the intention of causing 
anything more than hurt, say culpable homicide, or murder, dacoity 
or robbeiy or any of the other offences, the heinousness of which is 
enhanced by the causing of hurt (§ 3456), then this section is inap- 
plicable to punish the crime, because the act was not with the mere 
intention of causing hurt, but with the intention of committing some- 
thing else. Again, if there was neither intention nor knowledge to 
cause hurt, the act causing hurt may be due to an accident or 
misfortune. It is not then criminal In order then to constitute hurt, 
it must be the be-all and end-all of the criminars intention. But how 
is this intention to be judged? As pointed out under the last section 
(§§ 3453-3455), it can only be proved by the overt acts and declarations 
of the accused, the nature and ferocity of his act, and the effect thereby 
produced. 

There can be no single criterion for judging of the complex and 
varied activity of the human mind. Law therefore attempts to judge 
of it by such of its external manifestations as are the indelible signs 
of its operation and unerringly connected with the execution of its 
commands. Adopting the subjective conception of crime, law punishes 
the act according to the quantum of criminality disclosed in the 
criminaBs mind judged by its operation on the external world. In other 
words, law primarily looks to the intention, and not to the act, and 
when it looks to the act, it does so for the purpose of inquiring into the 
intention. If the intention did not go beyond the causing of hurt, this 
section applies, no matter what was the effect of the act So if a 
person beat another intending to do no more than cause him hurt, 
and death ensues owing to an undisclosed disease, the accused would 
be liable only for the hurt caused, and not the death which was thereby 
occasioned. The several cases of deaths caused by the rupture of 
enlarged spleen or liver illustrate this (§§ 3046-3047) 

3469. Privileged and Negligible Assaults. — In all such cases the 
deceased was struck by the accused, under circumstances of such slight 


, (i6) Nidarmarti 7 M. H. C R. I 19; Pemkoer, 5 N. W. P H. C. R. 38; Mmh 

P; 23s; Bysagoo Noshyo: 8 W. R 29; Ketahdi M%induL 4 C. 764; Pox, 2 A. S22; 
g^Brten, 2 A. 766, Idu Beg, 3 A. 776. 
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provocation and by the use of such moderate force that the result 
that happened could not be said to have been intended by or known to 
the accused. The parents possess the authority to chastise their 
children, an authority which is impliedly delegated to the schoolmaster 
who IS entitled to inflict leasonable corporal punishment as may 
be necessary for the purpose of school discipline. Such cases may 
arise where the husband chastises his wife in the course of a verbal 
wrangle/'^^ or a swineherd is hit with a brickbat for not minding- his 
or the master kicks or beats his punkah cooly for going 
to sleep on duty/'®^ or a soldier strikes a man for not letting him have 
his tonga on hire In such cases the motive for the crime was 
trivial, and it was consequently rightly presumed that the intention 
to commit the crime was no mure than may be judged by the degree 
of the violence used, and not by the effect it produced- This is 
always a material element m estimating the crime. 

A person may have no motive or intention to kill anothei — that 
other may be his own mother, but if he commits a brutal assault 
upon her causing her death, his intention would then be judged b\ 
his It may be that he is a choleric man of great strength 

and that these cricunistances have materially contributed to the result 
produced Ikit if he was a man of an irascible temperament, he has 
no right to assault others without just cause And if he was a man 
of immense strength and the deceased a comparatively weak man and he 
was aware of it, he should have accordingly measured his blows. 
Law does not, therefore, take note of such circumstances. But it 
does of those which ordinarily regulate the course of human action. 
It is then a concession made to a human infirmity, but for which law 
will cease to be a correcting agency In such cases it provides a 
specially mitigated sentence. But they must for the present be left 
alone.^^3) Apart from one factor "in measuring the degree in 
criminality is the degree of violence used. 

347Q. There may be right in a man to chastise another, but if 
the right is exceeded, the resultant hurt may be punishable according 
to the degree of the violence, aggravated by the brutality of the attack. 
The accused struck one Dil Mahomed a blow or slap which knocked 
him down, He then without inquiry as to whether he was dead or 
not, hung him up in haste to a tree, so as to make it appear that he 
had committed suicide, in consequence of which he died. The question 
was whether the offence of the accused fell under this section or was 
of a more serious kind as amounting to culpable homicide or murder. 
It was conceded that the accused had erroneously believed the 
deceased dead when he hung him up. He could not have, therefore, 
intended to kill him by that act. The only criminal act of which he 
was guilty was a slap which at the most would amount only to hurt. 
But it was held that the jury might fairly presume against the accused 
that he must have known that he was likely by that act to cause death. 
The accused did not know — he could not know— and thus took no pains to 


. (17) S. Mg, Ba Thamg, 3 R. 661. (21) O'Brien, 2 A. 766. 

(18) Idu Beg, 3 A. 776 (22) Nidamarti, 7 M, H C R no 

(19) Randhk Singh, 3 A. 597 (23) S. 334. 

Fqx^ 2 A. 52?. 
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ascertain whether Dil Mahomed was dead, and he must have known 
that it was possible that some spark of life still remained. If he really 
and bona fide did enquire, and after examination believed him to be 
dead, when he was not dead, and killed him by hanging him, it is clear, 
that all the party might be convicted under s. 338. The hanging him 
up was at least a rash act, and wholly inexcusable 

3471. But the Bombay High Court who^ had to deal with a 
precisely similar case did not take the same view. In that case the 
accused had struck his father-in-law, who was then in his hut, three 
blows on the head with a stick with the intention of killing him. He 
fell down senseless on the ground. The accused took him for dead, 
and with a view to destroy evidence of the deed he set fire to the hut. 
which was the real cause of his death The accused was convicted of 
murder, but on appeal Birdwood and Parsons, JJ., diifered as to the 
nature of the accused’s offence, and the case was referred to Sargent, 
C. J., who appears to have cut the gorfian knot by convicting him of 
an attempt to murder ^"=5) The Calcutta case was not referred to by 
the learned Judges, xvliose opinion has already been the subject of 
comment elsewhere.^'^ For the present purpose these cases may be 
regarded as instructive, in so far that law subordinates the effect 
caused by a voluntary act to the consideration of the offender’s actual 
intention. If that intention was merely to cause hurt, the legal effect 
of the act is to fasten on him a responsibility only for the causing of the 
hurt and nothing more. But if the intention was to cause murder the 
causing of hurt coupled with the more criminal intention vrould take 
the case out of this category, making it a more heinous act judged 

by the presence of the more criminal intention. 

«» 

This appears to have been the guiding principle of decision of the 
case in which the accused had an altercation with the complainant on 
a dark night at whom he aimed a blow, which, however, accidentally 
fell on his child whom his wife was carrying on her arms as she 
intervened to ward off the blow. The child died. It was held that 
inasmuch as the blow, if it had reached the complainant, would have 
caused simple hurl, the accused could not be punished for anything 
more serious So where the accused surprised the deceased carrying 
on an intrigue with his mistress, tied him up to a post and gave him 
a thrashing m order to teach him a lesson, and the deceased who was 
of a weak constitution and had an enlarged spleen died as a result of the 
thrashing he had received, the Couit convicted him of this offence, 
holding that the <iccused intended to do no more than what he said, 
namely, give him a thrashing. ^3) in another similar case the Court 
convicted the accused for grievous hurt ^4) 

3472. Rioting and Hurt. — ^In the foregoing cases, which were cases 
of individual assaults, the question of intention does not present the 

; — — 

(24) Per Norman, J, in Gour Gobindo (2) Chatur Nath, 21 Bom. L R iioi 

Thakoor, 6 W. R 55 (56, 57). 54 I C. 485. 

(25) Khandu, 15 B 194, followed in (3) Sahes AH, 57 I. C. (C.) 826; se^ 

Palani Gqundan, 42 M.',547 F. B : Dalu Satya Deva, 5 Pat L. W. 109, 46 L C 
Sardar, 18 C. W. N. 1179; 26 I. C. 107. 525 

(i) S. 299 Comm. (4) Dayal Singh, 5 L, L. J. 228, 71 1 

C. 52. 
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same difficulty as may arise where a number of persons commit 
rioting, in the course of which some persons cause hurt or grievous 
hurt. In such a case having regard to the provisions of s. 149 a 
question may arise as to the joint and several responsibility m respect 
of the offences caused by any of them. The general quekion of the 
liability has been already considered (§§ 1437-1450). But the question 
of the liability of all for the hurt caused by one remains. It was at 
one time held in Calcutta that since the use of criminal force or 
violence is necessary to constitute the offence of rioting/s) persons who 
actually cause hurt cannot be convicted both of rioting as well as of 
causing hurt/^^ But this view %vas modified in later cases<7> in which 
it was laid down that (a) it was not legal to pass separate sentences 
fcff rioting as well as hurt where^ the convicted person is only sta- 
tutably liable for hurt by application of s. 149, but (i) where he is 
proved to have individually caused liurL, he may be separately 
sentenced for the two offences 


But in a Full Bench case of the Allahabad High Court the same 
question was considered, and the legality of separate convictions for 
the two offences affirmed. It was observed in that case that the 
offences of rioting and causing hurt or grievous hurt each of the two 
latter offences being committed against a different person, are all distinct 
offences. The offence of voluntarily causing hurt or grievous hurt 
can be obviously committed without the commission of the- offence 
of rioting; and in like manner, rioting can be committed without the 
commision of the two other mentioned offences/®^ But this case was 
cited as an authority by the Calcutta High Court in which it was said: 
''If it had been found that the causing of hurt was the force or 
violence which alone constituted the noting in the present case, then 
we should be prepared to hold that the prisoner could not be punished 
both for causing hurt, and for rioting.”rio) xhis conflict of views was 
noticed by Jardine, J., in a Bombay case/”^ W’^hich he consequently 
referred to the Full Bench which upheld separate sentences in eithei 
case as equally legal, provided that in the case<^^> the total punishment 
did not exceed the maximum prescribed for any one of the offences^*^) 
for instance, the maximum sentence prescribed in s. 323 is one year, 
and that prescribed in s. 147 is two years, so that a person convicted 
of the two offences might be sentenced to three years, if he is proved 
to have individually caused hurt ; but if he is convicted of that offence 
merely by application of s. 149, then he could not be sentenced to more 
than two years. 

The solution of the question really depends upon the interpreta- 
tion of s 71 and of s, 235 of the Procedure Code; and as such, it has 
been already sufficiently considered (§§ 519-520) 


(5) S‘ t46 

(6) Goomanee, 17 W R, 50 (51) 

n'7) Paddar, 16 C. 442, F. 

o ; Mohur Mir, ib 725 ; Ferasat, 19 C. 
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(10) Lokenath Sark^r, ii C 349; over- 
ruled in Nilmony Poddar, 16 C. 442; rea 
sons set out in §§ 519, 520, ante (q v. > 

(11) Bona Punja, 17 B 260, F B. 

(12) Ram Sarup, 7 A. 757, F. B 
followed in Sana Punja, 17 B, 2^, F B 

(13) Bana Pmja, 17 B 2dQ, F. B, 



1712 


THE INDIAN PENAL CODE 


c Ss. 323 & 324. 


3473. Measure of Punishment. — ^This offence presents the 
greatest diversity in the degree of its criminality. It may, on the one 
hand, be so trivial as to pass unnoticed under the salutary rule embodied 
in section 95, On the other hand, it may in its gravity assume a 
proportion when even the section itself becomes inapplicable (§ 3456). 
This section does not provide for such extreme cases. It only pres- 
cribes a penalty for the offence when it consists of simple hurt and 
nothing’more Even then its hemousness may vary in accordance 
with the circumstances of each case. For example, while drunken- 
ness, not excepted under s, 86, is no ground for exoneration, it is still 
a factor to be taken into consideration in judging whether the act 
was “voluntary,” and in meting out the sentence, ^* 4 ) other facts 
reflecting upon intention and knowledge and the degree of justifica- 
tion are equally relevant. So are the nature of the injury caused, 
the weapon used, and the forbearance displayed. So is the relative 
position of the parties A person in a subordinate position, hitting 
his official superior, oven though with an umbrella across the chest 
causing probably an inconsiderable pain, may call for something more 
than a nominal sentence So a professional lathial would probably 
receive less mercy than one who was a casual offender, led to commit 
the crime on some provocation or with some justification, though they 
may not be sufficient to exonerate him entirely. In such cases, the 
Court would not improperly resort to the provisions of section 562 
of the Procedure Code. Indeed, in England, such cases are in the 
case of offenders let off with a warning. 


324 . Whoever, except in the case provided for by section 
_ , 334 , voluntarilv causes hurt by means of anv 

ing hurt by danger- instmment, foT shootmg, Stabbing or cut- 
ous weapons or ting, OT any instrument, which, used as a 
weapon of offence, is likely to cause death, 
or by rrieans of fire or any heated substance, or by means of 
any poison or any corrosive substance, or by means of any 
explosive substance or by means of any substance which it is 
deleterious to the human body to inhale, to swallow, or to 
receive into the blood, or by means of any animal, shall be 
punished with imprisonment of either description for a term 
which may extend to three years, or with fine, or with both, 

[ Volmtarily — s. 39 . Animal^s, 47 .] 
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3474. Analogous Law. — ^The terror which the use of lethal weap- 
ons or means excites amongst people, the danger which their handling 
forebodes to the parly aggrieved and the great malignity which it evi- 
dences, are reasons for prescribing the enhanced penalty “ here provided 
So the framers of the Code in justifying this section said: “Bodily 
hurt may be inflicted by means, the use of which generally indicates 
great malignity A blow with the list may cause as much pain, and 
produce as lasting an injury, as laceration with a knife, or branding with 
a hot iron But it will scarcely be disputed that in the vast majority 
of cases, the oflfender who has used a knife or a hot iron for the purpose 
of wrealdng his hatred is a far worse and more dangerous member of 
society than he who has only used his list. It appears to us that many 
hurts which would not, accoi“ding to our classification, be designated 
as grievous, ought yet, on account of the mode in which they aie 
inflicted, to be punished more severely than many grievous hurts. We 
propose, therefore, that where bodily hurt is voluntarily caused by 
means of any sharp instrument, of lire, of any heated substance, of any 
corrosive substance, of any explosive substance, of any poison internal 
or external, or of any animal, the maximum of imprisonment may be 
increased, in cases of grievous bodily hurt, to fourteen years, in other 
cases to three years/*^**^^ 

3475. Procedure and Practice. — -This offence is cognizable, but 
summons should ordinarily issue in the first instance. Tt is bailable, 
and compoundable only with leave of the Court before whom the pro- 
secution is pending. It is triable by the, Court of Session, Presidency 
Magistrate, or a Magistrate of the first or second class. 

3476. This section is the first of those in which the complainant 
possesses the qualified right of composition. The object of enabling 
the complainant to compound the case with the accused is, of course, 
to enable him to baigain for a pecuniary compensation for the injury 
suffered by him. In such cases, the complainant cannot be charged 
with the' compounding of a felony — an offence, which is in any other 
case punishable. The Procedure Code provides for the compound- 
ing of this offence v/ith the permission of the Court in which the 
prp'ifecution is pending.. Obviously, the stage at which the offence may 
be compounded is only long as the case is not decided, after which 
the right of the complainant to compromise does not survive But 
during the pendency of the case the parties may place themselves upon 
terms which they are not bound to disclose to the Court, nor are they 
to influence it in according its sanction to the composition. The 
Procedure Code dees ‘not give any indication of what should gui<fe its 
discretion. But it is evident that the facts which would weigh with^ it 
are those which appeal to its leniency in passing a sentence on convic- 
tion. The extreme youth of senility of the accused, the existence of 
soriie provocation, th«» finding of the weapon handy, the absence of 
malignity, or in fact any mitigating circumstance may be taken into 
consideration in giving the necessary permission. But the giving of 
the requisite permission is a matter purely within the discretion of the 
Court. It cannot be insisted upon and if refused, it affords by itself 
no ground for appeal;, 

(i6) Note M Reprint, pp. 153, 154 (17) S. 213, 


I. P. C— 109 
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3477. Proof, — ^The points requiring proof are:~ 

(1) That the accused caused bodily pain, disease or infirmity, 

(2) That it was caused to another person 

(3) That it was caused intentionally or with knowledge of its 

likelihood. 

(4) That it was caused with a lethal weapon or with fire, poison 

or corrosive substance, an explosive, or deleterious subs- 
tance or an animal 

(5) That it was unprovoked. 

3478. Charge. — The charge should specify and describe the 
weapon used or means employed in causing hurt and which brings the 
case within the Inghor penalty provided by this section It is not 
sufficient to describe the hurt as caused by a “ dangerous weapon, 
for it can give the Appellate Court no idea of the nature of the weapon, 
so as to enable it to judge for itself whether the weapons used falls 
under the description here given so as to bring the case within the 
scope of this section. It is the duty of the Court to find whether the 
means employed in causing hurt were* such, and it should be slated in 
the charge/^9) It should at the same time be considered if the offence 
is not one falling under the mitigated provision of s 334, but if it does 
not, it is not necessary to set that fact out in the charge.^**®^ 

A person charged with this offence being only statutably liable by 
application of s 149, cannot be convicted under this section alone 
(§ 3461) 

3479. The charge should run thus: — 

“I (mme and offiev of Magistrate, etc,) hereby charge you (novie of 
accused) as follows. — - 

'"That on or about the day of- at- — ^you voluntarily caused 

hurt to A B by means of a gun, Exhibit or which is an instrument 

for stabbing or cutting, or which used as a weapon of offence is likely 
to cause death, etc.,) and thereby committed an offence punishable under 
s. 324 of the Indian Penal Code, and within my cognizance. 

''And I hereby direct that you be tried (by the said Court) on 
the said charge.’^ 

3480. Principle. — ^The object of the section is to provide a higher 
penalty for the offence of hurt, when it has the differentia of one of the 
modes of infliction described in the section,^*^ It is, of course, not 
necessary fhat the deadly weapon should be used in a manner as is 
likely to cause death. If it is so used the offence committed is then 
very different. This section deals only with the causing of .simple hurt 
by deadly means. 


(i8) 2 W. R. (Cr. L ) 20, 8 W. R. (Cr 
‘(19) 3 W, R, (Cr. L.) 15, 


(20) 4 M. H C. R. (App.) 5 

(21) 7 M. a C. R. (App.) IT, 



S.324.] 


HUET 


1715 


3481. Aggravated Hurt. — This section presents one aggravating 
feature which may be present in a case of luirt it presupposes that 
all the other circumstances remain the same as in the case of an olience 
described under the last section. The only circumstance which enhances 
the crime is the dangerous character of the instrument employed in 
causing hurt. They are stated to be firstly instruments for shooting, 
stabbing or cutting An instrument for shooting may be a gun or a 
revolver, or it ma} be a bow and arrow, for, the word “shooting’' is 
not necessarily coiilined to its modern usage, but includes anything 
driven with force, w'-hethcr it be a dart or a bullet. 

3482- An instiument for stabbing need not be so sui generis For 
it includes not only instruments specially designed and made for stab- 
bing such as a daggei, a rapier, a bayonet or a kurki, but all sharp- 
edged or pointed instruments which are capable of stabbing, such, for 
instance, as a sword or a knife, which are not ordinarily instruments 
for stabbing, but which may be put that use. Such instruments 
would, however, be more appropriate!}' termerl instruments fur “ cut- 
ting.’’ But here, again, it is not necessary that the instrument should 
be primarily and sole!}' intended for that purpose A hatchet or an 
adze is not an instrument for cutting, though the former is used for 
chopping wood. I)ut they are both instruments for cutting within the 
meaning of this clause. .A small pen-knife is such an instrument 
But would a pointed stick be classed as such^ This question was put 
to the Law Commissioners, who said: ** The instrument must be a 
sharp instrument with an edge, which will cut, or a point which will 
stab; any instrument which answers to this description, we apprehend, 
will be within the delinition whether made of metal or not.”^-’^) These 
terms wiW scarcely piesent any difficulty in their interpretations. 

3483. But the next clause dealing with an instrument, which, used 
as a weapon of offence is likely to cause death, is more general, and 
not so easily definable. It is nc/t used episdem generis with the preced- 
ing instruments It is rather used to supplement them. Such instru- 
ments may be of any kind or description: they are lethal if they are 
used as a weapon of offence, likely to cause death. They need 
not be necessarily adapted to that use. But if when turned to that use 
they^ are likely to pnwe lethal, they are sufficiently within the rule. 
For instance, a hammer or a crowbar is an insti’ument of this descrip- 
tion. They are ordinarily adopted for the peaceful occupations of men, 
but from their weight and character they would be as deadly as any 
instrument specially designed for slaying men. They are, therefore, 
lethal weapons for the purpose of this section. 

3484. The question whether a stick answers that description de- 
pends upon its quality, weight, length and thickness It is clear that 
the ordinary walking cane or stick cannot be so described but even an 
ordinary cane with a loaded top may become formidable and even 
deadly if adroitly used as a weapon of offence. But it is apprehended 
that the clause was not intended to embrace such cases For it is 
notorious that even an ordinary ruler has been sometimes used with 


(22) Ahdul Rahiman, i6 B. 580. (23) First Rep., § 380, 



1716 


THE INDIAN PENAL CODE 


[ s. 324. 


deadly effect But the clause was certainly not intended to include 
instruments which may become deadly by deft liandlinj?. It was rather 
intended to refer to such instruments as are de«adly both to appearance 
as well as when used as a weapon of offence by an ordinary person 
Such are, for instance, the long bamboo ferruled sticks called Mirzapuri 
lathis, used by professional lathials. Indeed, an ordinary stick, though 
not by itself lethal, may become so if iron-bound, or otherwise made 
secure and heavy. An ordinary bamboo stick about five feet long and 
two inches thick is such an instrument The question whether a stick 
or other instrument used in causing hurt answers the description of a 
deadly instrument here given is a question of fact, which it is the duty 
of the Court or the jury to decide in each case. 

3485. Fire or Heated Substance.— Hurt caused by means of fire or 
a heated substance is subject to the penalty here provided, irrespective 
of the degree of heat or the extent of the injury thereby occasioned. 
Injury caused by a heated substance is not necessarily caused by lire. 
Such injury may, for instance, be caused by branding one with a red 
hot poker or a scythe, or even a glass bangle, the latter two being 
commonly used in this country fo-r branding to exorcise evil spirits, 
and in the treatment of certain diseases such as, rheumatism, lumbago 
or the like. It is also done to revive a sinking patient in whom it is 
reputed to produce nervous re-action. Branding in such cases may or 
may not amount to causing voluntary hurt. When it is done*^ for 
treatment it would probably be protected, unless it is done without that 
care and caution which the circumstances of the case may require. 

3486. But the branding of one to exorcise the evil spirit from his 
body is in no way excusable. It will, therefore, be punishable under 
this section. But, of course, in such a case some regard would be 
had to the superstitious belief of the accused and the absence of all 
malignity. But if the character of the assault is cruel or brutal, these 
considerations cannot weigh with the Court in apportioning the sentence 
commensurate with the cruelty evinced and the hurt caused. The three 
prisoners were residents of a village which was visited by cholera. 
Thereupon in accordance with the widespread superstition, believing 
it to be due to the witchcraft of three woman they poured hot oil over 
them with a view to make them confess that they were witches, as a 
result, one of the woman succumbed to her injuries. The accused were 
convicted^ under this section, and the first offender was sentenced to 
rigorous imprisonment for three years the other two being sentenced 
to imprisonment each for two years. 

M87. Hurt by Noxious Thing. — ^The causing of hurt by means of 
a poison or a corrosive substance or by means of any substance dele- 
terious to the human body to inhale, swallow or receive into the blood 
falls into the same category. 'AJl these are substances noxious to 
life. The term ''poison'* is used here to denote any poisonous subs- 
tance, that is to say, a substance, which when administered is in- 
jurious to health or life.^^s) ^ thing may vary in its poisonous 


{^) Baboo KoondUj 13 W. R. 23. (25) Per Lord Coleridge, C J, m 

. .Cfcmp, 5 Q. B. Dv 3 Q 7 (309)* 
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strength and property ; some things become poisonous only when taken 
in overdoses, and others are poisonous, but are still given in small 
doses as medicine Theie is really no such thing as an absolute 
poison But at the same time certain things have come to be classed 
as such When it is so, an offence may be committed, though the 
quantity administered may be ever so small as to be incapable of doing 
harm/^^ But in such case the offence comrnitted, will not be hurt, 
unless it causes ' bodily pain, disease or infirmity ' within the meaning 
of s. 319. 

3488. But if it does not produce the effect to constitute hurt, it 
may still be an offence of a much higher kind, if it was administered 
with an intention to kill In that case the fact that the poison was 
administered in a form which was innocuous is immaterial. For the 
offence then consists of the doing of an act with a certain intention, 
and in the act done producing a certain result.^^^ So where the accused 
was indicted for an attempt to commit the murder of a child nine weeks 
old by administering it two poisonous berries, one of which it vomited 
and the other passed through its body m the course of nature, where^ 
upon the question was whether the accused could be convicted of 
administering poison with intent to kill within the requirements of 1 
Viet, c. 85, s. 2. It was proved that the berries in question were classed 
as poisonous on account of their kernels being poisonous. It was also 
shown that their pods are hard and require much force to break, and 
that if administered with broken pods they are calculated to cause 
death, but not otherwise. It was contended for the accused that he 
may have had an intention to kill, but he could not be convicted of 
administering poison. 

As it was put for him by Alderson, B , in the course of argument: 
“Suppose arsenic is given in a globule of glass, could that be an admin. s- 
termg of a destructive poison?’' But eventually all the Judges agreed 
that the accused was rightly convicted of administering poison. As 
Wilde, C.J., said: ** It is admitted that the kernel is poison, though not 
the pod ; part of the berry is therefore admitted to be poison, th /ugh 
not the whole. The whole berrjr was administered, and with intent to 
kill. The act, therefore, of administering poison with intent to kill is 
proved, the effect of that act is beside the question; the act was an 
administering poison, which failed to produce the intended effect. We 
all think the conviction is right." ^3) But so far as this decision is material 
for the present purpose, tlie administration of poison in such a form 
would certainly not amount to the causing of hurt, but it may be an 
attempt to murder or nothing at all. But in order to amount to hurt, 
it must answer a different test. 

3489. Corro8ive8.-^A corrosive substance is a substan< e which 
irritates the system, such as corrosive sublimate, which is a compound 


(i) Per Field, J., in Cramp, 5 Q. B. D. 
307 (309, 310), in which the accused had 
administered half an ounce o£ oil o£ 
Uiniper to procure an abortion, which is 
punishable in England (under 24 & 
Vict, c. 100, s. ^8), if it is procured by 


the administration of a “noxious thing/^ 
The ruling turned on the meaning of that 
phrase, see s 312, Comm. 

(2) S. 307‘ 

(3) Cluderoy^ 1 Den. C. C. 514* 
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Oi chlorine and mercur}% forming a white cryslaline solid, an acrid poison 
of great virulence Such are the acids which corrode the system if 
taken internally and in an undiluted state. 

3490, The noxious things here enumerated may be administered 
in their crude stale or in any other form, whether singly or as mixed 
with food or drink. Jn any case, if they produce disease or infirmity, 
the offence here described would be complete. 

3491. Lastly, this oflence may be committed through the agency 
of an animal Such would be the case if one sets one’s dog to bite 
anothei, and it then bites him, in which case he who sets the dog will 
be criminally liable tor the bite Hurl caused by other animals, such 
as horses and cattle would, however, scarcely fall within the comprehen- 
sion of the definition of hurt, though such acts would be otherwise 
punishable as a public nuisance, L) or under s 336 or 337 for causing 
hurt by doing a rash or negligent act, the difference betw^een the two 
cases being that while m the one case the animal causes hurt in 
obedience to the raider of the accused, in the other the hurt, if any, is 
caused not by the animal obeying the order, but out of its own mischief 
and in consequence ol the criminal negligence of the person held liable 
therefor. 


325, Whoever, except in the case provided for by section 
Punishment far 335, Voluntarily causes grievous hurt, shall 
vojuntariiy causing be punlshecl with imprisonment of either 
grievous urt. description for a term which may extend to 

seven years, and shall also be liable to fine. 


[ Grievous hurt — s 320.] 


Synopsis. 


( 1 ) Analogous Law ( 3492) . 

(2) Procedure and Practice 

(3493-3496) 

(3) Proof (3497) 

(4) Charge (.3498) 

(5) Grievous Hurt (3499-3501). 
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(7) Murder: Homicide: Grievous 
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(8) Rioting and Grievous Hurt 

(3503) 
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(3504) 


3492 Analogous Law.— Between the several kinds of hurt still to 
be dealt with the Code interposes two sections dealing with the higher 
offence of greivous hurt, and which would have been better placed 
after exhausting the sections relating to simple hurt However, as 
they stand, they refer to only two cases of grievous hurt:(i) gnevoUwS 
hurt unaggravated and unmitigated, and {ii) grievous hurt aggravated 
by being caused wdlh deadly weapons or means. In this respect the 
phraseology of this section is identical with the last section which deals 
with simple hiirt caused in the same manner 


(4) S 289, §§^41-2850. 
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3493. Procedure^ and Practice.— This oifence is cogni/^able, but 
summons should ordinarily issue in the first instance. It is bailable, 
but is only compouiidable with the leave of the Court before which the 
prosecution is pending. It is^ triable h} the Court of vSession, 
Presidency Magistrate, or a Magistrate of the first oi second class 

3494. The general observations made under section 323 (§§ 3457- 
3459 ) as to the proceduie to be adopted in a case of hurt resulting 
in death, a fortiori apph to cases when the hurt caused is grievous 
For instance, if a person is killed m consequence of a single violent 
blow dealt him, the olfence may .us conceivably be murder as culpable 
homicide or grievous hurl, in which case the proper procedure for tlie 
Magistrate is to commit the case to the Court of Session, tathei than 
take upon himself the trial of the case and ]>iinish the offender for a 
minor offence Belore convicting a person under this section it is 
the duty of the Court not onl} to find that grievous hurl was in fact 
caused, but that it was caused by the accused voluntarily, that is, in- 
tending to cause it, or knowing it likely that it would be caused. 

3495. In cases of hurt or grievous hurt — moie paiticulaih in the 
latter which are cognizable — it becomes necessarv to examine a medical 
witness to ascertain whether the injuries are any of those specified in 
s. 320. It is not the bu.siness of the medical officer to cla^ssify a hurt 
as grievous or simple , his duty is merely to describe facts, upon w^hich 
it is the duty of the Magistra’le to find whether the hurt is grievous 
otherwise/^) It is peihaps needless to add that the bare certificate of 
a medical witness is not evidence, he must be examined in the presence 
of the accused, who has then the right to cross-examine him 

It is illegal to pass separate serttences under s. 147 and s 325-149 
even when they are made to run concurrently. 

3496. This offence is compoundable only “ by the person to whom 
hurt is caused with the permission of the Court ; consequently, if the 
person hurt is dead, his heir is not entitled to compound it The 
Court views with leniency the offence of (>ne who has exceeded his 
right of private defence on the other hand since nose-cutting 
requires a deterrent sentence on account of its calculated brutality, the 
Court enhanced a sentence of imprisonment for two years into one for 
4 years including solitary confinement for three months.<*^^ 

3497. Proof.-- -The points requiring proof are- — 

( 1 ) That the accused caused hurt. 

(2) That the hurt caused was grievous.'* 

(3) That he intended, or knew that he was likely to cause 

grievous hurt. 

(5) Narayan Pasi, 24 W R. 24. (10) S 34S Cr. P. C. Rahmat, 37 A 

(6) Nga Tune, 8 L. B. R. 166, 30 I. C 419; Labhu, (1919) P* R No. 25, 52 1 . C. 

133 797 (Charge does not abate on death of 

(7) Po Maung, (1906) 3 L B. R 196 the complainant), see under s 323, post 

(8) Kaminee Dossee, 12 W, R. 25. (ii) Giyan Smgh, (1914) P. L R 182, 

(9) Keamuddi, 51 C. 79 following 24 I. C 948 

Nilmony Poddar, 16 C. 442 F. B, (12) Sikandar, (1915) P R. No. 20, 31 

L C. 382 . 
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(4) That he caused it voluntarily, 

3498. Charge. — in describing this offence, the proper term that 
should be employed is “voluntarily” and not “ Mrillingly,”^'^) as the 
former is a technical term used in a technical sense, and means some- 
thing more than and different from the other word It is not necessary 
to specify the kind of grievous hurt committed by the accused ; but if 
the accused is made liable by reason of section 149 it should be so 
stated (§ 3461) A person charged under section 397 may be convicted 
under this or the next section/^^^ and one charged under s. 149 and 
this section may be convicted of this offence if the accused would not 
be prejudiced by the alteration. r 

The charge should run thus: — 

{name and office of Magistrate, etc ) hereby charge >o-u {name of 
accused) as follows — 

“ That on or about the day of at ^you voluntarily caused 

grievous hurt to A B, and thereby committed an offence punishable 
under section 325 of the Indian Penal Code, and within my cogniziance 
{or the cognizance of the Court of Session or High Court) ^ 

“And I hereby direct that you be tried (by the said Court) on 
the said charge.”^'^'''^ 

3499. Grievous Hurt. — The constituting elements of this offence 
are enumerated in section 320, under which the term will be found 
to be expounded (§§ 3437-3451). It will be sufficient here to describe 
the offence as it is met with in practice, and the evidence required to 
establish it. In one sense this offence has an intermediate place between 
hurt and homicide. In point of criminality it also stands midway between 
those two offences. It has, therefore, to be distinguished from either 
of them. For while on the one hand, it is an offence which may easily 
merge into homicide, it is also one which may fall short of its exact 
requirements as enumerated and described in s. 320. Take for instance, 
an ordinary case of hurt caused by a single blow of a stick. Here if 
the blow was given with moderate severity it would be hurt ; if it was 
a severe blow" it may be grievous hurt; if it ended in death of ttie 
sufferer it may be homicide, or even murder — ^it all depends upon the 
intention and knowledge of the assailant, the quantum of injury inflicted 
and caused, and the nature of the effect whether natural or otherwise. 
Of course, it is no part of the definition of this 'offence that the injury 
should have been caused to endanger life.(*7) Nor is it necessary that 
it should have been the result of a measured blow struck by the as- 
sailant. Many such offences are caused in anger and passion when 
persons forget the nature and consequences of their acts. But law 
holds them criminally answerable for their acts, because of the 
knowledge of likelihood which their passion may cloud, but cannot 
eclipse. 


(13) 2 W R (Cr L ) 20. senting from Reasuddi, 16 C W. N 1077. 

(14) Adahala, 37 M 237. (16) Cr P. C., Sch. V, XXVIII, 8. 

(15) Theethumalai, 47 M 746 F B, dis- (17) Purmamnd Dhulia, 18 W. R* 22. 
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350Q. Intention and knowledge arc therefore the fiist essentials of 
p . this— as of most other crimes. But the\ can be only 

Measure© rime* determined by overt acts And one of them is the 

violence of the blow which is at any rate a piima fade proof of an intention 
to cause at least grievous hurt P>ut the violence of the blow is not all 
in all The part of the body where it is inllicted is equally important A 
person striking another a blow on the stomach wutli a hght bamboo stick not 
more than an inch in diameter, causing the rupture of his enlarged spleen in 
consequence of which death ensues, would he guilty of grievous hurt, because 
of the part of the body struck In such cases the criminal liability of 
the accused cannot be justly apportioned wdthout the medical examination 
of the person assailed, or of his body m the case of his death. If the body 
is cremated before the autopsy is held, it becomes difficult to establish the 
cause of death — the burden of proving which is still on the prosecution; fox- 
in such cases, it will not do to say that the accused beat the deceased and the 
latter died, and he was hurriedly^ cremated at the instigation of the accused; 
the prosecution have, therefore, done their duty; the accused should be 
corivicted of grievous hurt, because his violence caused the death of the 
deceased. Of course, in such a case, no presumption can be made from the 
mere absence of a post-mortem examination. If the accused is guilty of 
causing disappearance of the body by cremation oi otherwise, he might be 
separately tried for it. But it does not relax the strict proof required to 
bring home to him his offence under this section. The fact that the accused 
gave the deceased a violent blow, after which he died, does not make his 
offence “ grievous hurt,'' for the mere giving of a violent blow is not what is 
defined as grievous hurt.”<^°^ Nor can m such a case, grievous hurt be 
presumed from the mere suddenness of the death. The only conviction 
possible in such a case is one for simple hurt.^^*^ 


Where a man received only one blow on the head and died, and there 
was no evidence to show which of the two assailants struck it, neither of 
them could be convicted of homicide, though the Couit convicted both of 
them of grievous huid on the ground that when they joined jn the attack 
they must have known that they would be likely to cause grievous hurt.^'*^) 
The facts of the following case resemble Khandu's,^^^'> though the finding 
was different The accused had kicked and slapped his wife which made 
hei unconscious Believing her to be dead, he hanged her by the neck to 
the roof of his house to create a semblance of suicide. The medical evidence 
showed that she died of hanging, and the question was what offence the accus- 
ed had committed. Without referring to any cases it was held to amount 
to no more than grievous hurt because the accused had kicked the deceased 
below the navel, a place it is most especially dangerous to kick a woman " ; 
but inasmuch as he had not intended to kill her when he took her for dead 
when he hanged her, he could not, it was said, be convicted of murder, 
This view has already been animadverted upon elsewhere, and it is sufficient 
here to add that the absence of intention alone is not sufficient to exempt 


(18) Narayan Pasi 24 W, R. 24. 

(19) Megha Meah, 2 W. R. 39; Idu 
^^ 9 , 3 A. 776. 

(20) Budri Roy, 23 W, R. 65; Ghulam 
Jilam, 26 P, L. R. 430, 88 I. C. 286, (1925) 
L. 559- 


^ 559 . 
^21) 


66 . 


(22) Ib, p. 66. 

(23) Agra, (1914) P. P. No. 37, 27 1. 
C 833 

(24) IS B, 194. 
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one from liability for murder, for if the act tell under the fourth clause of 
s. 300 it would be murder though there was no intention (§ 3309). 

3501. In order to constitute grievous hurt, the test is not that the 
hurt was grievous, in the sense that the body was severtiv hurt, but whether 
some specific hurt, voluntarily indicted fell within any ot the eight kinds of 
such hurt as are enumeiated in section 320 to For this purpose the e^^i- 
dence of the medical attendant who examined and treated the person hurt 
should, if obtainable without unreasonable expense oi delay, invariably h<i 
taken/-^ for the definition of the offence is a highlv technical one/aiitj 
requires the assistance of the medical testimom It is specially so where 
a person strikes another w'ho falls dowm on the ground and then dies, in 
which case a veiy material question may arise, wdiethei the death was due 
to the blow or the fall If to the latter the accused is not answerable foi it 
though he is, of course, liable for the blow' Many cases arise in practice 
where the blow was followed by a fall which had the effect of rupturing 
the enlarged spleen or liver and thus of causing death 

3502. Murder: Homicide: Grievous Hurt. — While there is a clear 

difference in the definitions of the three offences of murder, culpable 
homicide and gnevpus hurt, the Courts have m some cases attempted to 
evolve some w'Oikmg rules for their own guidance ?>ut if such rules 
weie possible, the legislature w'ould not have failed to incorporate them 
in the Code For example, it has been stated that where a number of 
persons set upon one and hit him on his head or other vital parts with 
latJncs, It is murdeV because the necessaiy intention must be presumed. 
And so it might be in the generality of cases l)y*a process of induction 
But It IS not an invariable rule Nor can it be so laid dow'n Take for 
instance, the case which frequently occurs Seveial persons take part in 
assaulting a man who dies from the cumulative effect of their assault. 
What offence have the accused committed? If there is evidence that the 
blow of any of the accused caused the deatla of the victim, he would be helfl 
guilty of homicide hut if he cannot be identified then all would be hetd 
liable for hurt, ^3) or grievous hurt, <4) or homicide, or even murder, 
according to the nature and violence of the assault and the intention and 
knowledge imputable to the accused 

3503. Rioting and Grievous Hurt.- — Where grievous hurt is caused 
in the course of noting it may be a question W'hether all the rioters are 
equally responsible for the act, or whether the responsibility is undivided 
and falls on the actual offender. This question has already been full) 
considered elsewhere, and it is only referred to here to draw at’entioj to 
that discussion (ss 337, and sec s. 323, Comm) (§§ 3472-3473). 

3504. Measure of Punishment. — ^The quantum of punishment to 
which an offender under this and its cognate sections would be justly liable, 
deptnds upon the judicial discretion dependent upon the circumstances of 


(1) Budri Roy, 23 W R 65, Vasta 
Chela, 19 B 247. 

(2) Nga Chet, i Bur. L R. 292 

(3) Chandan Singh, 40 A. 103 

(4) Ramsan, (1920) P. W R 2, 54 I. 
C. 51 ; Waryam Singh, 72 I. C. (P ) 6ii; 
Sooqoor Basanna, 22 I C (M.) 768; 


Jhandu, 6 L L J 268, Bhola Singh, 29 
A 282, Duma Baidya, 19 M. 483 

(5) Gulab, 40 A 686, contra in Hami- 
man, 35 A 560 dissented from 

(6) Kanhai 35 A. 329; Hanuman, ih 
560; Ram Newaz, th 596 
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each case A hurt which disfigures a peisoii for life, e a , when the husuand 
cuts off his wife’s nose, would merit a much seveier punishment than one 
who gives his errant wife oni\ a sound thi ashing which results m the 
fractuie of a finger or the wu’isl. In the former case the disliguiement is 
wantonly cruel and meiits condign punishment which m one case w'as assess- 
ed at 4 years’ rigorous imprisonment 

' 326. Whoever, except in the case provided for by section s«s.< 

335, voluntarily causes grievous hurt by " J{; 
i hurt by tncans of any instrument for shooting, 
dangerous weapons stabbing or cuttiiig, 01 ' aiiv instniiiient 
or means. which, uscd ES a wcapon of offence, is likely 

to cause death, or by means of fire or any heated substance, 
or by means of any poison or any corrosive substance, or by 
means of any explosive substance, or by means of any sub- 
stance which it is deleterious to the human body to inhale, 
to swallow, or to receive into the blood, or by means of any 
animal, shall be punished with transportation for life or with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to 6ne. 

f VoluHtanly--i> 39 Grievous hurt — s. 320 ] 

s 

Synopsis. 

(1) Analogous Lazv (3505) (4) Charge (3509). 

(2) Procedure and Practice (5) Grievous Hifrt with Lethal 

(3506-3507) . Weapons (3510-3511 ) 

(3) Proof (3508) (6) By Poison (3512) 

3505. Analogous Law. — This section bears the same relation to 
the last as section 324 hears to its predecessor They are both aggravated 
species of the offences of hurt and grievous hurt where the means employ- 
ed for causing them are deadly (§§ 3481-3484) 

3506. Procedure and Practice. — ^This offence is cognizable, but 
summons should ordinarily issue in the first instance It is both non- 
bailable as well as non-compoundablc, and is triable by the Court of Session, 
Presidency Magistrate or a Magistrate of the first class 

3507. There is an increasing necessity for the exercise of caution in 
disposing of cases sent up under this section, and in which the causing of 
grievous hurt may have resulted in death or serious mutilation of person. 

Even if the offence is otherwise one in which the Magistrate thinks that 
he would not be able to award an adequate sentence, it should be committed 
The accused one night tied his wife up to a bedstead and then with a pen- 
knife cut off the whole of the soft parts of her nose and a portion of her 
upper hp He confessed to having done so, because as he said, the woman 
had admitted having misbehaved during his absence, and because she used 


(jr) Stkandar (1915) P. R. No 20, 31 1 . C 382, 
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to run away from the house There was no evidence of her misconduct, 
but it was a fact that she had twice run away from the house The Presi- 
dency Magistrate sentenced the man to imprisonment for two years, but 
the High Court ordered a commitment, and the man was committed and, 
sentenced to rigorous imprisonment for eight years This case suggests 
caution on the part of Magistrates m disposing of cases of aggravated 
grievous hurt under this section, the maximum penalty for which is trans- 
portation for life. In the Central Provinces and Burmah where there are 
Magistrates empowered to try all cases not punishable with death, a refer- 
ence to such Magistrate before the commitment is enjoined, so that they 
may, if so advised, try the case themselves and thus avoid unnecessary 
commitment. ^5) 

3508. Proof, — The points requiring proof are : — 

(1) The causing of grievous hurt to some person. 

(2) That it was caused by the accused 

(3) That it was caused by one of the means mentioned m the section 

3509. Charge — person charged under s. 397 may be legally 
convicted under this section The accused, armed with deadly weapons, 
committed house-breaking by night with intent to commit theft. But before 
he could do so* an alarm was raised, whereupon he ran to make good his 
escape. In the courtyard of the house he stabbed a person who had Iried 
to seize him. It was held that as the accused had stabbed after the house- 
breaking was complete, Section 460 was inapplicaole, but thai the accused 
could be convicted under ss. 457, 458 and this section.^**) The charge 
should run thus: — 

'' I {name and office of Magistrate, etc ) hereby charge you {name of 
accused) as follows: — 

'‘That on or about the day of at you voluntarily caused 

grievous hurt to A B by means of exhibit ^which is an instrument for 

shooting (or stabbing, etc, and as the case may be), and thereby committed 
an offence punishable under section 326 of the Indian Penal Code, and 
within my cognizance {or the cognizance of the Court of Session, or the 
High Court). 

And I hereby direct that you be tried (by the said Court) on the said 
charge. 

3510. Grievous Hurt with Lethal Weapons, — ^This section is the 
same as section 324, with the only difference tihat the hurt here caused is 
grievous instead of its being simple, to which that section applies. 

This section approaches in its gravity culpable homicide not amounting 
to murder, both the offences being punishable with transportation for life. 
Irxdeed, there are cases of mutilation which evoke a greater horror than 
homicide itself, and they are to be regarded as cases calling for condign 
punishment. Such are cases, not uncommon in this country where husbands 


(8) Abdul Rahman^ i6 B, 580. 

(9) (1902) L B. Cr. C, s. 431. 

(10) Adahala, 37 M. 237; Anga Vala. 


yan, 22 M. 15 ; Krishna, 24 M, 641 ; Pattr- 
kadan, 26 M. 243. 

(ii) Sedrasul, (1916) P. R. No. 27* 
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inflamed by just or unjust suspicion against their wives’ fidelity resort to the 
brutal method of disgracing them for life by chopping off their noses, there- 
by proclaiming to the world their incontinence and dishonour. In one such 
case the accused one night tied his wife by her arms and legs to a bedstead, 
then with a penknife cut off the whole of the soft parts of her nose, and a 
portion of her upper hp, afterwards confessing that the woman had admit- 
ted having had an intrigue with another man during his absence from home, 
and that she was in the habit of lunning away from the house to her sister. 
There was no evidence of her infidelity, but it was a fact that she had twice 
left for her sister's. The man was placed before the Presidency Magistrate 
who sentenced him to two years' rigorous imprisonment, observing that the 
man was an honest working man, and not a criminal, and that he was led to 
the commission of the act feeling himself grossly wronged by his wife's mis- 
conduct. The High Court held the sentence passed w'holly inadequate It 
deprecated the extenuating circumstance alleged for not committing the case 
to the High Court; .Parsons, J., adding, “ I may add that, according to my 
experience, cases of cutting off a woman's nose are invariably throughout 
the Presidency committed to the Court of Session, and the punishment 
awarded is much more than two years’ rigorous imprisonment ” The case 
was then ordered to be committed, and tried before Bayley, J., and a 
common jury, the accused being eventually sentenced to rigorous imprison- 
ment for eight years/*^^ 

3511. But tliis was a case of a cold-blooded outrage, and a« observed 
by Glover, J, the amount of. punishment for cutting off a wife’s nose for 
intriguing with another ^man depends on the time of the commission of the 
grievous hurt, whether at the instant, or long after the husband found him- 
self dishonoured. Of course, it cannot be predicated that nose-cuttmg 
is nose-cutting under all circumstances. For if it were so, law would not 
make allowance for grave and sudden provocation whichTmitigates even tlie 
capital crime (s 300), This was conceded by Glover, J , who said; “ The 
prisoner's statement is that his wife had an intrigue with Sheekut Rajooa ; 
that he had caught her in the act of dishonouring him; and that he had 
remonstrated with her over and over again, but that, notwithstanding his 
remonstrances, on awakening one night he saw his wife’s paramour running 
out of the room Now, taking this to be true, which I conceive the Court 
was bound to do, inasmuch as confessions, when they form the sole evidence 
against a prisoner, must be taken as a whole, I should have considered a 
very light punishment sufficient for the ends of justice, had the piisoner 
attacked his wife at the instant of finding himself again dishonoured . . 
But it is clear from the prisoner’s own confession that he took time to cool 
down, and allowed his wife to go to sleep (and that not immediately, but 
after subjecting her to a storm of reproaches) before cbmmitting the assault 
upon her ” The same consideration could not then apply to him, and his 
conviction under this section was consequently upheldJ*^^ In another case 
the accused had in the course of a petty quarrel stabbed the deceased in the 
abdomen with a penknife 4 inches long It was found that the injury 
proved fatal as it injured the liver of which the accused could not have 
foreseen He was sentenced to imprisonment for 3 years under this sec- 
tion A. similar view was taken in another case in which the deceased 


(12) Abdul Rahiman, 16 B 580. (15) Gulam Mahiuddin, 3 L. L J. 

^13) Sulamut Russooa, 4 W. R. 17. 581; 63 I C. 480; Allah 73 I. C (P ) 

(14) Salumut Russooa, 4 W. R. 17. 695, 
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was struck on the shoulder and legs with a cutting instrument from which 
as a result of shock and bleeding the deceased died in 12 hours 

3512. The administration of poison or other deleterious substance may 
B Poisons h.2ivt the effect of causing death after only causing 

y oisons. bodily paiii, disease or infirmity, as to amount 

to grievous hurt, as that term is defined in section 320 In the former case, 
the question may arise whether the act does not amount to murder or 
culpable homicide But whether it does so or not, must depend upon the 
same considerations which distinguish those offences from that punishable 
here. It may be that the accused had no intention of causing death — ^his 
sole object may be to rob his victim, but if the substance administered to 
him is such as the accused knew was likely to cause death, he may then be 
justifiably convicted of murder/'^) though that may not have been his 
prtmaiy intention, but in that case it may be said that having regard to the 
agency employed he could not but be aware of the imminent likelihood of 
death, which is sufficient to bring his case within clause 4 of 
s. 300 (§§ 3077-3084) The question whether the substance used in caus- 
ing hurl is so imminently dangerous that it must in all probability cause 
death ’’ must depend upon its nature, and the quantity given So while 
dhaiura is not ordinarily lethal, still if it is recklessly given in large doses 
causing death, the giver would be justifiably convicted of murder, OS) 
otherwise he may be only charged for grievous hurt under this section.Oe) 

327. Whoever voluntarily causes hurt for the purpose 
Voluntarily caus- of cxtortiiig from the sullerer, or from any 
ing hurt to extort persoH Interested in the sufferer, any pro- 

property or to con- ^ i i i •. r x • • 

strain to an iUeg|y[ pei*ty or valuable secuntV) or of constrainnig 
the sufferer or any person interested in such ■ 
sufferer to do anything^ which is illegal or which may facilitate 
the commission of an offence shall be punished with imprison- 
ment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 


( Valuable security — s. 30. Voluufartly — s 39 Offence — s 40 

Illegal—s, 44 Hurts 319 Voluntary hurt "s 322 ] 

S3mopsis. 

(1) Analogous Law (3513), (4) Form of Charge (3516). 

(2) Procedure and Practice (5) Hurt to Extort or Constrain 

(3514) . an Illegal Act (3517-352! ) 

(3) Proof (3515) (6) Exceptional Cases (3518) 

3513. Analogous Law. — ^This section describes a still more 
aggravated form of hurt than what is punishable under section 324 In 


(16) Ram Asre, 26 0 . C. 18, 73 I C (18) Gutali, 31 A. 148 

(1923) A I, R, (Oudh) 97 (jp) Bhagwan Din, $0 A, Shahrah, 

(17) Gutah, 31 A. 14&] contra in Bhag- (1919) P R No 19, 51 I C 670, 

wan Din, 30 A. 568; commentary on Muruga Goundan, 25 L C. CM) 351, 

Introduction, S. 59^ 
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effect it describes an offence in which not only the act but the motive oi 
object is highly crimmal The hurt is there a means adopted to facilitate 
the perpetration of a crime or of an illegal act 

3514. Procedure and Practice.-— This offence is cognizable and 
warrant should issue in the first instance It is both non-bailable as well 
as non-compoundablc and is triable by the Court of Session 

3515. Proof. — ^The ])oints requiring proof are: — 

(1) That the accused caused hurt. 

(2) That he did so— 

(a) to commit extoition, or, 

{b) to compel the doing of anything illegal, oi 
(c) to facilitate the commission of an offence 

3516. Charge. — ^The charge should run thus:— 

"I (name and o§kc of MaijUtratc, cic) hereby charge you (name of 
accused) as follows: — 

“ That on or about the day of at you voluntarily caused hurt 

to A B for the purpose of extorting from the said A B from a certain 

person interested in the said A R, to wit — ) a certain property, to wit , 

and thereby committed an offence punishable under s 327 of the Indian 
Penal Code, and within the cognizance of the Court of Session ( or the High 
Court) 

'‘And I hereby direct that you be tried by the said^Cemrt on the said 
chaige.’' 

. 3517. Hurt lo Extort or Constrain an Illegal Act — ^This section 
reverts to simple hurt inflicted in order to commit extortion (jr to facilitate 
the commission of an offence, or in order to compel the sufferer to do any- 
thing illegal In each case the hurt inflicted is a crime subservient to the 
commission of another crime The act is thus made doubly criminal — less 
by the haim actually done, but more by the greater harm proximately 
thteatened The section is so generally worded that it will apply equally 
to hurt caused by robbers, dacoits and thugs in the commission of their 
crime But in such cases the offenders will be more appropriately dealt 
with under the special sections enacted for that purpose For instance, 
robbery is defined to be nothing more than extortion accompanied by intimi- 
fation And it is provided in s 394 that if any person in committing 
or in attempting to commit robbery voluntarily caus’es hurt, such person 
sh|l! be punished with transportation for life In: such a case all the 
elements described as essential for the commission of an offence undei this 
section are present, but it would be wrong to convict him under this section, 
for the rule Sfecialia generalibus derogant^^^^ applies ro such cases There 
are other sections in which the same elements are pres*ent, but in which the 
resultant offence is specially provided for, in all of which this section should 
he held to be inapplicable So again, there may be cases in which the 

S 390 


( 21 ) “Things special derogate from 
things general/* 
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commission of hurt merges into the higher offence, for which if a conviction 
is had, the accused could not at the same time be convicted of this offence. 
Such would be the rule in the case of compound offences described under 
s. 71 (§ 523) But in any other case there would seem to be no objection 
to punishing the offender both for the substantial offence committed as well 
as for the hurt by which its commission was preceded 

3518. This section appears to have no application to cases in which 
hurt is caused by a person for the assertion of his 
Exceptional Cases. claim of right to property in the possession of the 
sufferer; as is the case where one person being m 
possession of the property, another claiming to be the rightful owner beats 
him off and takes possession of the property. Here of the two claimants 
assaulting each other, neither can be said to constrain the sufferer to do 
anything illegal, nor can such beating be said to have been given “ to facili- 
tate the commission of an offence The section is really intended to 
reach extortioners and others ejnsdem generis who use the argumentum 
baculum to obtain property or thing to which they have no right whatever. 
It is not necessary that the property should have been obtained, but it 
should have been the object, and with that object the hurt in question should 
have been inflicted 

The term property ** is evidently used here in its large generic sense 
as connoting not only objects and things which may be the subject of owner- 
ship, but also all interests therein whidh law protects and regards as property. 
The term valuable security has been, of course, used here in the sense 
in which it is defined in section 30 It is also used m its largest sense as 
including all documents of title A person who causes hurt to another to 
compel him to sign a deed of title would then fall within the penal visita- 
tion of this section In such a case the result would be the same whether 
the hurt is caused to the person from whom the assailant wishes to extort 
any property or valuable security, or whether it is caused to another who 
is “ interested ” in him The word '' interested,'" again, is used in its largest 
sense as implying interest of any kind, whether tie of blood or relationship 
by marriage, service or even friendship But in this case it is on the prosecu- 
tion to establish the nexus between the person assaulted, and the other from 
whom the benefit is expected Naturally the hurt is a screw put upon him 
to influence the other, to conform to the wishes of the complainant If so, 
evidence of it should be forthcoming. , 


3519. The second clause refers to hurt caused to constrain another to 


n ri anything illegal or which may facilitate the com- 

pera ion . mission 'of an offence by the assailant These 

are all general words, and are intended to exclude a contention that the hurt 
caused was not intended to extort any property or valuable security, as that 
term is defined and understood in the Code.^^^) It may be that the intimida- 


tion intended or proved lacks some of the attributes of extortion, in that case 
the offender cannot escape punishment if he had exercised constraint ” by 
causing hurt, which means compulsion or coercion in the wide popular 
sense of the term. That coercion or compulsion may be exercised on the 
sufferer directly or indirectly through another interested in him. And the 
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object may then be the doin^ of anything illegar’— a teim which, as 
defined in s 44, would embrace not only the two cases of extoition of 
propeity or valuable security specihed, but many other cases as well 

3520. The last object mentioned is the commission of an offence This 
evidently means commission of an offence by the assailant As such, the 
clause would embrace a wide range of cases, some of the most imjxulant 
of which have been separately made punishable by the Code 

3521. A thief disabling a night watchman by striking him a blow on 
the head and threatening moic if he does not keep quiet would be causing 
hurl to facilitate the commission of theft Eut a thief causing huil to his 
pursuers after he has committed the offence and is running away to evade 
pursuit would not be liable under this clause The section contemplates 
an offence intended and not an offence ah eady committed 


328 . Whoever aclipinisters to or causes to be taken by 
^ . ... any person anv poison or any stupefying* 

means of poison etc. lutoxica tiuo* or unwhoiesome drug, or other 
witH intent to com- thing With intent to cause hurt to such 
mil ano ence pcrsoH, or With intent to commit or to facili- 

tate the commission of an offence or knowing* it to be likely 
that he will thereby cause hurl, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine 
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(1) Analogous Law (3522-3523). 

(2) Procedure and Practice 

(3524-3525) 

(3) Prooi (3526). 

(4) Form of Charge (3527). 

(5) Meaning of Words (3528). 

(6) Pr%nctj>lc (3529) 

(7) Administerinq Poison (3530- 

3531)^ ‘ 

(8) What is " caused to be 

taken '' (3532) 


(9) Swallowing Necessary 
(3533-3534) 

(10) Liability for Indirect Act 

(3535) 

(11) Intention or Knowledge 

(3S36-3540) 

(12) Aggravated Acts (3538). 

(13) Degree of Criminality 

(3539). 

(14) Where Quantity Unknown 

(3540) 


3522. Analogous Law. — ^This section should have come after 
sectipa 324, of which it is a continuation, and from which it is only on one 
matmal point distinguishable That section deals with hurt actually caus- 
ed by means of a noxious thing, such as poisons and the like This section 
deals with the mere administration of poison whether it does or does not 
cause hurt, provided that the poison is administered with the intention or 
knowledge of the likelihood of causing hurt. So tar the two sections, 
though placed somewhat apart, must be read together, as being supplemen- 
tary to each other The present section, however, contains an additional 
clause, which makes the section also supplementry to the last section It 
being so, it would have been probably more logical to add these clauses to 
the two sections, rather than enact an independent section, 


I. p. C— nq 
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3523. As it is, it deals with the admmisti alien of a noxious thin 
with intent or knov'ledge of the likelihood of causing hurt ; or with inter 
to commit or facilitate the commission of an offence As such, its prov 
sions correspond to the following provision of the English Statute^^s)^ 

^ Whosoe\er shall unlawfully and maliciously administer to or cause i 
be administered to or taken by any other persons any poison or other destructive ( 
noxious thing, with intent to injuie, aggrieve, or annoy such person, shall be guili 
of a misdemeanour, and being convicted thereof shall be liable, at the discretion < 
the Court, to be kept in penal servitude for a term of five years, or to be impnsom 
for any term not exceeding two years, with or without hard labour” 

3524. Procedure and Practice. — ^"Fhis offence is cognizable an 
warrant should ordinarily issue m the first instance. It is non-bailable an 
non-compoundable, and is exclusively triable by the Court of Session 

3525. It should be noted that the maximum punishment awardab 
under this section is rigorous imprisonment extending up to ten year 
Bui as this section is not a part of Chapters XII or XVII any penalt 
beyond the maximum here provided is out of place ^^4) But a perso 
stupefying his victim in order to commit robbery or dacoity, and aftei 
wards robbing him may be proceeded against for robbery or dacoity', s 
the case may be, and the provisions of section 75 as to enhanced punisl 
ment, would then be of course applicable. 

3526. Proof. — ^The points requiring proof are: — 

(1) That the accused administered or caused to be taken by an 

person a thing — 

(2) That thing being a poison or other noxious thing specified in th 

section 

(3) That the accused did so — 

(а) intending to cause hurt, or 

(б) knowing it likely to thereby cause hurt; or 

(c) intending to commit or facilitate the commission of a 
offence. 

3527. Charge. — ^The charge should run thus. 

“ I (name and office of Magistrate, etc ) hereby charge you (name o 
the accused) as follows: — 

That on or about the day of at ^you administered to A 1 

a certain poison, to wit [or any stupefying thing, etc. (or caused th 

same to be taken by A B) ] with intent to cause hurt to the said A 1 
(or knowing it to be likely that you will thereby cause hurt to the said A E 
or with intent to commit or facilitate the commission of the offence of — 
upon the said A B), and thereby committed an offence punishable unde 
section 328 of the Indian Penal Code, and within the cognizance of th 
Court of Session (or the High Court). 

“ And I hereby direct that you be tried by the said Court on the sai< 
charge.^’ 


(2^) 24 & 25 Viet 100, 5. 24. 


(24) S. 75. 



S. 328.] 


HURT 


1731 


3528. Meaning of Words . — Admwisfcrs to or (Oimw to be taken by 

my person : These words include both those who directly or indirectly 
administer poison, etc Tn this rOvSpect the ^^'ords here are wider than of 
the English Statute reterring to the administration of a noxious thmg^^s) ^ 
but even in a case decided under that Statute the word administering ” was 
held to include causing to be taken The latl(‘r phrase has, however, 
been added to remove any doubt that may exist on the subject Unwhole^ 
some drug or other tJmuj'" There is a verbal variation in the use of this 
clause Under sections 324 and 326 the words used are “ any corrosive 
substance or by means of any substance which is deleterious to the 
Immati body to inhale, to swallow or receive into the blood ” The meaning 
IS in each case the same “ Or other thing '' means ejusdem generis, and 
not a thing innocuous to take facilitate the co}iimiss-io>A* : There 

may be, in fact, no facility offered, but it must be intended to he obtained 
by that means 

3529. Principle — ^'rhe administration of poison can only ]>e 
justified on medical grounds In other cases, it is in itself an offence " The 
fact that the section requires that its administration should be accompanied 
by an intention or knowledge of the likelihood of causing hurt, is no devn*- 
tion from the rule For that object will in ordinary cases be presumed. 
But being a part of the definition it is on the prosecution to prove such 
facts as may lead to the inference that the intention of the person adminis- 
tering the poison was not benevolent. This section speaks of a poisoner 
intending merely to cause hurt, and one intending to commit any other 
offence in the same breath The reason is that law endows such a desperado 
with that malignity -which calls for no mitigating discrimination. It there- 
fore treats an would-be robber, a ravisher, and an would-be murdered on the 
same footing, subjecting each to the same penalty, 

3530. Administering Poison. — ^The offence here made punishable 
consists in administering or causing to be taken a noxious thing with one of 
the two objects specified in the section, that is, (i) with the intention of 
causing hurt, or the knowledge of its likelihood, or (ii) with the intention 
of committing or securing facility for the commission of an offence. 

3531. The object of the section is obviously to punish persons who 
rob and ravish others by putting them out of their senses by means of 
stupefying drugs, which not only facilitates the commission of the crime but 
also in a great measure prevents its detection. 

In the first place then, there must be the administering of any poison, 
etc, or causing it to be taken by another. The word '‘any person,” of 
course, means any other person besides the offender. If he himself takes, 
say, liquor to put on more courage and thus secure facility for the commis- 
sion of an offence, which he dare not otherwise attempt, he could not be 
convicted under this section, for administering himself an intoxicating thing 
with intent to facilitate the commission of an offence. 


(25) 9 Geo IV, c 31, s. II : since amen- 100. 

{led and re-enacted a? Z4 & 25 Viet, c. (i) Lewis, 6 C. & P. 161. 
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3532. The words “ administer ’’ and '' cause to be taken are, no 
What IS caused here intended to apply to two distinct methods 

to l>e taken.” imparting poison The first refers to the giving of 

poison directly to the sufferer, while the phrase 
causes to be taken ” refers to a taking by the sufferer under circumstances 
when he was no a free agent to do otherwise In such a case, it is apprehend 
ed that the poison could as well be said to have been administered by the 
accused, though it would not be a coriect application of the term in its 
literal sense. However, the two clauses leave no room for doubt as to 
what they are intended to convey They make a man criminally answer- 
able not only for what he has directly given, but what he has made the 
other to take, provided that he has done so with the criminal intent specified 
in the section So where the prisoner mixed poison in coffee which h^ 
prepared for his mistress, and told her that it was for her, and the mistress 
took some of it and drank it, it was held to amount to administering poison 
or at all events causing that poison to be taken <3) In another case of 
attempting to administer poison, it appeared that the accused had purchased 
some salts of sorrel, and put it in a sugar basin in order that the prosecutoi 
might take it with his tea, and the prosecutor and his wife took some of i1 
with their tea, when it was detected, it was held that if the prisoner pul 
the poison in the sugar intending that it should be taken, it amounted tc 
an attempt to administer itM'> 

So where the accused, intending to detect the thief, placed in his todd} 
pots the juice of the milk-bush, knowing rhat if taken by a human being i1 
wih cause injury, and it was sold to and drunk by certain soldiers making 
them ill, it was held that the offence of the accused fell under this section 
in that he had caused the soldiers to take an unwholesome thing, namely 
the poisonous juice of the milk-bush, though he was not directly responsible 
for the sale of poisoned toddy to them This case is explicable on the 
principle that mistake cannot be pleaded in exoneration of an offence Sc 
if A mix poison to kill B, and C happen to take it, and die, A will be guilt) 
of the murder of C in the same way as if he had directly compassed his 
death. So where the prisoner left a parcel of sugar and tea with poison 
in it, directed “ to be left at Mrs. Daws Fawnhope,” and it was by mistake 
delivered to a Mrs Davis, who used some of the sugar and was made ver) 
ill, Gurney, B , told the jury : The question is, W'hether the prisoner laid 
this poison on the shop counter intending to kill som*e one If it was intend- 
ed for Mrs. Daws, and finds its way to Mrs Davis, and she takes it, the 
enme is as much within the Act of Parliament, as if it had been intended 
for Mrs. Davis. If a person sends poison with intent to kill one person, 
and another person takes that poison, it is just the same as if it had beer 
intended for such other person ^^^7) 

3533. The question whether in order to constitute administration oi 
. . the causmg to be taken, it is necessary that the poisor 

should be taken into tihe stomach, or it will suffice li 
it is only put into the mouth, though not swallowed 
came up before the Judges in England, and according to Park, J., then 
opinion was that in order to constitute administering or causing to be taker 


(2) Harley, 4 C. & P 369 

(3) 

(4) 6 Cox 14. 


(5) Dhania Daji, S B H C. R 59 < 

(6) 9 Geo. TV, c 31, s. ii, 

(7) Lewis, 6 C. Sj: P. 16;. 
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the poison must reach the stomach If it is thrown out from the mouth, it 
will not be within the meaning assigned to those expressions, much less 
if theie was merely procuring or supplying poison to anothei who wishes 
to take 

3534. But in this case the procurer would m any case be guilty of 
abetment of whatever substantive offence the other may be guilty The 
question really depends upon intention and knowledge If there* was the 
iquisite intention, manual delivety or direct administration are immate- 
rial, The cases arising out of the offence of causing miscariiage<'o> 
illustrate this According to the wording of the English Statute, a person 
administering an abortive or causing it to be taken is deemed guilty of the 
offence of procuring abortion Where, therefore, the accused Wilson 
being lequested by Emma Cheney who had conceived by him to piocure 
hei an abortive, and which he obtained and gave it to hei directing her 
to take one-half of the quantity in gin, Cheney procured the gin in the 
absence of the prisoner and took the dose as directed, it was held on a case 
reserved that the prisoner was properly convicted as there was a “ causing 
to be taken” within the meaning of the Statute.^^^^ And the offence was 
held to be the same where the prisoner brought one Chuter, who complained 
of having conceived, a bunch of savin, and told her that if she put it in 
some gin, and took it m a certain dose two or three times a week, she 
should abort, which she look as directed; but as she did not abort, she 
told the prisoner to get her some blue pills from a chemist's, which he 
obtained and made up into pills with some flour and tea, of which she 
took twenty or thiity, and which caused her miscarriage.^*^) 

3535. The question, therefore, by whom the poison was given is not 

• LM‘ £ j* material so long as the accused was instrumental in 

rcct Act^ if purpose and delivered it to the other, - 

^ ' knowing that the latter would take it He must, 

of course, give what is a “ poison or any stupefying, intoxicating or unwhole- 
some drug, or other thing.” The “ other thing ” must be necessarily e^usdem 
generis with the proceeding, that is to say, it must be a noxious thing dele- 
terious to human health The accused gave a woman a certain thing as a 
charm to facilitate an inlri^e which her husband wished to establish with 
her sister. There was nothing to show that the chann when internally taken 
was deleterious to health. It was held that its administration id not 
amount to an offence under this section, as the other thing ” mentioned 
referred to a thing of the same kind as an unwholesome thing ^*4) 

3536. Intention or Knowledge, — ^The giving of the noxious thing 
must be with one of the intentions specified in the section, that is 
to say, with the intention or knowledge of likelihood of hurt or with the 
inticntion of committing or facilitating the commission of an offence.^*^) 
The causing of hurt must here mean the causing of voluntary hurt which is 
an offence under the Code. It could not, of course, punish hurt under any 


(8) Cadman, R. & M C. R. C. I14; is different, see s. 312, §3348 

explained per Park, J., A J. in Harley, (12) Wilson^ D & B C C. 127. 

4 C & P. 369 (13) Farrow, D & B C C 164; to the 

(9) Fretwell, 31 L. J. M C. 145 same effect Gaylor, D. & B. C. C. 288; 

(10) Lewis, 6 C & P 161. Fretwell, i L. & C 16 1 

(i^ This is the language of the Eng- (14) Jotee Ghoraee, i W R. 7. 

ash Statute. The language of the Code (15) Muruga Gg^ndan^ 25 I. C. 351. 
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ciicumslances. For instance, the administration of quinine pioduces r 
temporary deafness called quinism It is infirmity and, therefore, hurt with- 
in the meamng of section 319, but if quinine were given to cure one of 
malaria the fact that it produced quinism could not be punished as an offence 
under this section The admmistiation of ansestheties is justifiable on the 
same ground 

3537. But where a person employed a " medicine man ” to delea a 
person who had stolen his money, and the medicine man who had a local 
reputation for skill in detecting such cases told him that he would administer 
the juice of some leaves to all the villagers, that it would “ cause the belly 
of the thief to swell'' He did so and three of the villagers were taken 
seriously ill The quack had stipulated for half the money which mignt be 
recovered His employer was convicted under this section and the Court 
held that his conviction was right The fact that the drug was reputed tc 
swell the stomach of the thief gave him notice of its deleterious character 
He had caused the quack to achnmister it. His offence under this section 
was complete, but in view of the fact that he, as an ignorant rustic, believed 
m the discriminating potency of the drug and the villagers had willingly 
Submitted to the ordeal^ the sentence passed on him was reduced from a 
year's imprisonment to imprisonment for four months The report 

does not say what became of the quack, unless he had made himself scarce 
m the meantime 

This case is not unlike that of the loddy-seller in Bombay who finding 
his toddy constantly stolen I'esolved upon a ruse to catch the thief, by plac- 
ing in his toddy-pots juice of the milk-bush, knowing that it will make any 
one drinking his toddy ill, and thus facilitate detection. The thief stol< the 
toddy and sold it to some soldiers to drink, who drank it^ and were soon 
afterwards seized with purging and vomiting and a burning sensation in 
the throat The surgeon instantly applied the stomach pump and they then 
recovered The accused was convicted under this section and his conviction 
was affirmed on appeal, the Court holding that m mixing a poisonous drug 
with the toddy, the accused knew it to be likely that it might be drunk by 
others and that they would suffer m consequence He therefore caused 
it to be taken " by the soldiers who actually took it and as both the elements 
of criminality were thus present his conviction under this section was 
upheld/^3) but as, probably the object of the man was honourable, 
the Court was content to pass the short sentence of simple imprisonment 
for two months 


3538. A very different treatment -would await one who administers 
. * j A * ^ stupefying drug to overpower another with a view 

ggrava e c s. prisoner affirmed he had, unknown 

to the prosecutrix, put cantharides into a cup of tea which she drank, 
and; was very ill in consequence. The jury found that the prisoner had 
administered the cantharides with intent to excite the sexiial passion and 
desire of the prosecutrix, in order that he might obtain connection with 
hei, and on a case reserved, on the question whether the intent above 


(16) Dasi Pitchigadu, (1883) i Weir (18) Dhama Daji, 5 B H C R 59 

335 (336) (19) Nanjundappa, Weir, 3rd Ed,, 197 » 

(17) But he, at any rate, knew that the Joy Gopal, 4 W* R. 4 
thief would drink it and so get "hurt” 
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stated was an intent to injure, aggrieve or annoy within the Statute, 

It was held that conviction was right But undei which clause of this 
section would such a case fall, it may be asked The provisions of the 
English Statute are undoubtedly wider foi they refer not only to injury 
but also to “aggrieve and annoy If the lady were a married woman, 
to have intercourse with her would not be a criminal offence, for adultery 
IS not criminally punishable under English Law If the lady was unmarried, 
it would be seduction, which again is not an offence The only clause 
then possible is the last which refers to “ knowing it to be likely that he 
will thereby cause hurt,” under which the conviction might be also 
justifiable here 


3539 . It may be asked that if a poison or a stupefying diug is 
D of Ci-imi- administered, how can it be said that the intention 
^ Or knowledge was to cause only hurt and not grievous 

hurt or murder If the drug given endangers life it 
does not necessaiily follow that its administration in any case and under 
any ciicumstance amounts to attempted murder or the causing ot grievous 
hull As regards the attempt to commit murder, the question does not 
depend upon the hurt, but upon the intention/^^^ and as regards the 
applicability of section 326, the question depends not so much upon the 
intention as upon the effect produced, for unless the hurt caused is 
“gnevous,” as defined in section 320, the applicability of that section is 
out of question In such a case then the question is". Did the drug ad- 
ministered endanger the life?<^3) This is a question of fact upon which 
the evidence of a medical witness should be useful But m considering 
the criminality of the accused in such cases, we must not look to what 
might have happened, or to the fact that drugs of the kind administered 
m this case are dangerous to life, but to the effect produced upon the 
parties,” to whom the drug was administered The prisoners inveigled 
two men to be their companions in travel. On the way they drugged 
their food with intent to rob them They, however, soon went to a hospital 
where they were treated and recovered the next day The prisoners 
were convicted under section 326 of having caused grievous hurt with 
a stupefying dmg, but it was held that having regard to the hurt actually 
caused, and the medical opinion that without medical assistance the 
accused would have recovered in a week or so, the High Court held the 
offence to fall under this section, but it was, naturally, one in which the 
Court felt justified in awarding the full measure of the punishment. 


3540 . A person cannot be convicted of this offence unless there is 
Where Ouantit evidence of the quantity and the effect of the poison 
Unknown ^ administered. For instance, where the accused was 

found to have mixed some coarsely powdeicd 
dhatura seeds into the food of the complainant, but there was no evidence 
of their quantity, the Court altered the accused's conviction from this sec- 
tion to one under this and s 


(20) 24 & 25 Viet., c 100, s 24; quoted 

(§ 3523) 

(21) Wilkins, 31 L. J M. C. 89; 9 Cox 
20 

(22) S 307, Comm. 

(23) S ^/^Eighthlyr 


(24) Joy Gopal, 4 W. R 4. 

(25) Per Loch and Kemp, JJ, in Joy 
Gopah 4 W, R. 4 (5). 

(i) Mi Pu, 5 L B. R ya C. 721. 
This was conceded in Ausht B%b%, so 
W. N. 512, 33 I C 828, 
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329 . Whoever voluntarily causes grievous hurt for th 
Voluntarily cans- purposes of extorting- from the sufferer o 
mg grievous hurt to from any person interested in the suffeiei 

extort property or . i 1 

to constrain to an property 01' Valuable security, or o 

illegal act. coiistraining the sufl’erer or an} person it] 

terested in such sufferer to vlo anything that ts illegal or whicl 
may facilitate the commission of an oileiice, shall be piinishe< 
with transportation for life, or imprisonment of eithe 
description for a term which ma}^ extend to ten years, an< 
shall also be liable to fine. 


Synopsis. 

(1) Analogous Latv (3541) (3) Proof (3543)* 

(2) Procedure and Practice (4) Charge (3544). 

(3542). 

3541. Analogous Law. — ^Tliis section is the same as section 321 
after which its place would have been more appiopriate It refers to tli( 
same offence, only the hurt caused is grievous all other elements of tht 
two offences being the same 

The commentary under that section should, therefoie, be read as i 
commentary undei this section. 

3542. Procedure and Practice. — ^'fhis offence is cognizable anc 
warrant should ordinarily issue in the first instance. Jl is both non-bailabl( 
as well as non-compoundable, and is exclusively triable by the Court o\ 
Session 

3543. Proof.*— ‘The points requiring proof are: — 

(1) That the accused caused giievous huit 

(2) That he caused it to extort from the sufferer or a person 

interested in him, some property or valuable secunty, Oi to 
constrain him to do something illegal or to facilitate the 
' commission of an offence 

3544. Charge. — ^^fhe charge should follow the form given undei 
Section 327, substituting grievous hurt ” for the word '' hurt used 
therein (§ 3516). 

330 . Whoever voluntarily causes hurt, for the purpose 

Vohintariiy cau«- of cxtortitig from the sufferer or any person 
Lonfi^ion *%r***^*i! interested m the sufferer any confession or 
com^r^'^restaration anv information which may lead to the 
of property. detcction of an offence or misconduct, or for 

the purpose of constraining the sufferer or any person interest- 
ed in the sufferer to restore or to cause the restoration of any 
property or valuable security or to satisfy any claim or 
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demand, or to give information which may lead to the restora- 
tion of any property or valuable security, shall be punished 
with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Illustrations 

(a) A, a police-officer, tortures Z m order to induce Z to contess that he com- 
niilted a crime, A is guilty of an offence under this section 

(h) A, 2i police-officer, tortures B to induce him to point out where certain stolen 
property is deposited A is guilty of an offence under this section 

(c) A, revenue officer tortures Z m order to compel him to pay certain arreaif 
of revenue due from Z A is guilty of an offence undei this section. 

(d) A, Zemindar, tortures a raiyat m order to compel him to pay his rent A 
IS guilty of an offence under this section 


[Valuable seiurity-^s 30 Voluntarily— s 39 Offence— s. 40 

“Person interested in the sufferer ^" — 327 Com training — s 327 3517) 1 

Synopsis. 


(1) Analogous Law (3545-3547). 

(2) History of Torture (3546;. 

(3) Procedure and Practice 

(3548) 

(4) Proof (3549) 

(5) Form of Charge (3550). 

(6) Principle (3551). 

(7) Meaning of Words (3553). 


(8) Torture (3554-3556). 

(9) Discovery of FactSf or Pro- 

perty (3555-3556). 

(10) Intention Negativing Homi- 

cide (3557) 

(11) Satisfaction of Any Claim Of 

Demand (3559-3560). 


3545. Analogous Law,— This section is, again, the same as sec- 
tion 327 with this difference, that while that section punishes the causing 
of hurt for the purpose of extorting property or valuable security or con- 
straining one to do an illegality or to commit or facilitate the commission 
of an offence, this section deals with the same offence when it is com- 
mitted for the purpose of extorting a confession or information leading to 
the detection of an offence or misconduct or for constraining the sufferer 
or another to restore any property or valuable security or to satisfy any 
claim or demand or do anything subseiwient thereto 


The section is somewhat genei'ally worded and xf literally construed 
it would cover all that is contained in section 327, for the words “ claim ur 
demand" are wide enough to include all that is specified m the earlier 
section These words would have, therefore, to be construed contextually, so 
that it may not overlap the former section which prescribes a materially 
higher penalty. 


3546. In England, as in all countries, tortuic was at one time, as in 
u« X £ T * many countries it is even now, the approved form 
isoryo orure. detecting crime and of bringing them to justice 

Indeed, the trial by to^lure, variously called the ordeal or judgment by 
penance, was a species of trial in which the offender directly invoked the 
vengeance of Heaven for his crime. In carious countries human ingenuity 
has devised various forms of torture for Ihe purpose of practising exquisite 
cruelty upon persons who were suspected of any crime. Of these 
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rack is probably the most notorious. It was erected in England in the 
reign of Henry VI, but though it was occasionally used as an engine oi 
State, it has never been used as an engine of law Indeed, the Judges 
were at one time consulted as to whether it would be legal to use it on 
an assassin to discover his accomphes, but they unanimously declared 
against its legality 

The use of torture was not only sanctioned, but regarded as a neces- 
sary finale of all trials m the civil law, in which the offence of the accused 
was doubtful, because the laws could not endure that any man should die 
upon the evidence of false or even a single witness, and therefore contrived 
this method that innocence should manifest itself by a stout denial, oi 
guilt by a plain confession, as Blackstone adds — “ thus rating a man’s 
virtue by the hardiness of his constitution, and his guilt by the sensibility 
of his nerves!” Cicero, however, declaimed against this inhuman species 
of mercy. ^3) Lord Hale speaks of a mode of tortuie practised in England 
if the prisoner stood his trial mute without pleading which was called the 
judgment of penance, in which the prisoner was shut up in a low dark 
chamber and there laid naked on the bare floor and an unbearably heavy 
weight laid on his chest the prisoner being fed on alternate days with 
three morsels of the worst bread and a draught of water till he died or 
answered/^^ But by a Statute passed in 1772, this penance was 

abolished, 

3547. The gruesome history of torture is a long and painful one. It 
IS still the chief weapon in the hands of the police and the Judges of 
semi-barbaric countnes Its abolition is a matter of refined junsprudence, 
which judges of a man by his guilt and not by his sensibility to pam. 
And this section is a legislative pronouncement against its employment in 
any form in this country. 

3548. Procedure and Practice. — This offence is cognizable and 
warrant should ordinarily issue in the first instance. It is bailable, but 
not compoundable and is exclusively triable by the Court of Session. In 
a case falling under section 197 of the Procedure Code, no prosecution 
can be instituted under this section without the sanction of the local Gov- 
ernment. What these cases are must depend upon the status of the 
accused, and the nature of his act whether committed in the execution of 
his duty or otherwise. 

3549. Proof. — ^"Ihe points requiring proof are:— 

(1) That the accused voluntarily caused hurt [For which prove 

all that is required under section 322]. 

(2) That the accused caused such hurt to extort from the sufferer 

or other person interested in him — , 

(a) a confession or some information which may lead to the 
detection of an offence, or misconduct; or 

(t) to constrain such person to restore oi to cause the restora* 
tion of any property or valuable security; or 


(2) Dig 48, 18, I, I ; Huntcr^s Rom. (4) i Hale P. C. 329 , 2 Hawk. P. C 
L, p loSb; 4 Black, 326. 239. 

^3) Pro Sulla, 28* . (5) 12 Geo. Ill, c. 20. 
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(c) to satisfy any claim or demand, or 

(rf) to give information which may lead to the restoiation of 
any property or valuable security. 

3550. Charge.^ — The charge under this or the next section sliould 
run thus: — 

“1 {name and office of Magistrate, etc ) heteby chaige you I name of 
mused) as follows . — 

‘'That on or about the day of — — at )/Ou voluntarily caused 

hurt (or grievous hurt) to A B, for the purpose of exiorting from him {or 
from a certain person, interested in the said A K, namely, C I)), a confes- 
sion (or information) which may lead to the detection of the offence of — 
[me^iHon it) or misconduct (mention if) or for the purpose of constraining 
the said A B (or C D) to restore (or cause the restoration of any property 
or valuable security), or to satisfy any claim or demand, or to give infor- 
mation which may lead to the restoration of any property or valuable 
security, to wit {specify it), and thereby committed an offence punish- 

able under s 330 (or s 331) of the Indian Penal Code, and within the 
cognizance of the Court of Session (or High Court) 

“ And I hereby direct that you be tried by the said Court on the said 
charge ” 

3551. Principle. — This section is manifestly directed against the 
police and other officers engaged in the detection of crime and who sub- 
ordinate their detective skill to the easier means of torturing suspected 
persons to obtain from them the clue they want for the success of their 
investigation, 

3552. But though the persons who mostly offend against its provi- 
sions are the police-officers, still the section is not confined to them alone, 
but being generally worded, extends to any person whether a policeman or 
not The section extends to all torture in any shape or form and for what- 
ever purpose or from whatever motive It will not tolerate it whether it 
be applied to an undoubted thief to compel him to restore the property 
which he has stolen, or to disclose the names of his confederates, or to a 
suspected person to ascertain his guilt or innocence (§ 3545) It may be 
that the information sought for is required for the advancement of justice, 
nay more, it may be such information as cannot be withheld without 
offending against public justice — ^the property, the extortion of which is 
sought, may be property which the sufferer has borrowed from the offender, 
and which he illegally refuses to restore, the claim or demand may be a 
righteous one — ^but law will not tolerate the application of torture for 
subserving its purpose, no less because ‘of its inhumanity than because it 
falls most' unequally upon different persons It is for this reason that 
many^ States have abolished the infliction of corporal punishment and its 
abolition in this country is only a matter of time. 

3553. Meaning of Words. — ^For the meaning of terms employed in 
this section reference should be made to section 327 where the terms 
used are identical. Such terms as are not there used will however, be 
explained here. " Any confession or any information ” ‘ A confession is 
an admission of one's guilt It can only be made by the person accused of 
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the crime Infoi-mation is a wider term, and refers to anything said which 
offers a possible clue to the apprehension of the criminal “ Or mis- 
conduct ” : This may refer to a departmental delinquency or a social crime 
not necessarily punishable under the Code For instance, torturing a man 
to discover if he has misbehaved with the torturer s unmarried female 
relation, would be causing hurt to obtain information relating to a mis- 
conduct ^‘To cause the reslorahon of the property'^ The word 
“ restoration ” is important and refers to the use of pressure to recover 
property once lost. If the torture relates to the obtaimng of property it 
will amount to the higher offence provided in section 327 Or to saHsfy 
any ch%m or demand '' : These words must be understood cjusdeni 
gcner'iSj otherwise they will go beyond the legitimate scope of the section 
Evidently the claim or demand must then be with respect to property 

3554. Torture. — This section punishes the offence f)f causing hurt 
when the object of causing it is to coeice the sufferer to confess to his 
guilt or give information respecting the commission of a crime or a mis- 
conduct, or to restore property or satisfy any claim or demand respecting 
thereto 

The object of the section is to prevent, it may be, the securing of law- 
ful end by employing unlawful means The end intended, however, may 
or may not be lawful. It may be to detect crime or it may be to secure 
a bribe; it may be to recover property or it may be to misappropriate it. 
Whatever the object, it must, however, be one of those enumerated in the 
section So where the three prisoners resident of a village in which cholera 
had made its appearance, tortured three women, believing them to have 
practised witch-craft, so that they may confess to their being witches, it 
was held that as hurt was caused with none of the objects here specified, 
the only offence of which the accused could be convicted is one under section 
324, as they had poured heated oil over the women from the effects of 
which one of them had died, and they were convicted under that section. ^7) 

3555. The section enumerates two principal objects which aggravate 

the causing of hurt under this section: (^) discovery 
or Pro*^ property, and (ii) satisfaction of a claim 

r rop r y. demand. The former includes the obtaining of 

confessions by the accused, and information relating to the detection of 
the offence and restoration or recovery of any property which may be the 
subject of investigation. 

3556. The obtaining of a confession is, however, a purpose against 
which the provisions of this section are mostly brought into requisition. 
Indeed, such is the temptation to which police-officers anxious to make a 
short work of their inquiry, are exposed, and such is their tendency that 
law would not admit in evidence anything said to the police, unless it 
is substantially corroborated by the discovery of something consequence 
of the confession. In other words, having regard to the infirmity of 
human nature and the temptation to which police-officers are exposed, 
all such confessions are irrebuttably presumed to be involuntary, uniefs 
they are made to a Magistrate, It is this which induces the police-officers 


(6) Ella Boyan, ii M, 257, (8) S. 26, Indian Evidence Act (I of 

(7) Baboo Moondu, 13 W. R. 23. 1872). 

(9) Ih, s. 27. 
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to torture persons to confess — for if confessions were wholl} inadmissible, 
a great incentive for obtaining them would be gone Persons who cause 
hurt to obtain confessions are, however, subject to the special rigour of 
the law. As such confessions are admissible against the accused at a 
subsequent stage of the proceeding against him, he who secures a false 
confession is guilty of an atrocious crime — for he perverts justice, and for 
which justice shows him no mercy But while the accused aie in such 
cases exposed to the full vengeance of the law, some discrimination is 
made between those who actually took part in the beating, and those who 
are only constructively liable as aiders and abettors Such would be the 
liability of all policemen then present who do nothing to prevent the tortuie, 
but either stand unconcerned or withdraw from the scene for fear of getting 
themselves implicated therein^”) (§ 1027) 


3557. Sometimes persons thus subjected to maltreatment succumb to 
. ^ . their injuries The lowei Courts sometimes con- 

ing*^ Homicide strue the case to be then one of culpable homicide, 

but it is forgotten that a person who tortures another 
to confess can never intend the other to die, noi can he be piesumed to know 
that death is likely His object is to make him admit his guilt and which he 
cannot secure if he knowingly kills the sufferer.Os) Where xherefore the 
beating, however violent, was clearly to extort a confession from the 
sufferer and the latter dies in consequence of the assault, the apptopiiate 
section for punishment of the crime is either this or the next section, under 
which of course the maximum penalty should be imposed in such cases ^^3) 


3558. Other cognate cases presented under this section are those m 
which the assault is committed to suborn witnesses, or obtain infoimatioii 
from persons likely to be cognizant of the commission of a crime, and are 
reluctant to impart it. The question whether the oftence or misconduct 
m respect of which the information is sought, was or was not committed 
IS wholly immaterial In fact, as was remarked by Markby, J , “ Some 
of the worst cases that have come before this Court, of causing hurt, for 
the purpose of extorting a statement or confession by police-officers, have 
been cases in which no offence has been committed Indeed, the fact 
that there is no offence makes the beating all the more unjustifiable, because 
it IS the beating of persons who are wholly innocent Persons who cause 
hurt to secure restitution of their property may or may not be officers of 
the police For, a creditor or a rightful owner may just as well cause 
hurt for that purpose as any other person interested in the investigation of 
crime. The section is, of course, subject to the general exceptions, which 
legalize the use of force in such cases Where, therefore, the causing 
of hurt is protected by the general exceptions, this section has no application 
(§§ 906-991) It only punishes the use of unjustifiable force for the 
recovery of property 


(10) Cf Meher AH, u C. 530. 

(11) LaUf 'Khm, 20 B. 394. 

(ra) In Tarini Churn Chattopadhya, 7 
W R 3, the facts of which were stated 
t>y the same Judge (Markby, J.) in Nim- 
chand Mookerjee, 20 W. R. 41 (44), the 
conviction of the accused for homicide 


was affirmed But the case is not fully 
reported 

(13) Meeah Mahomed, (r866) P. R 
No 86 

(14) Nimchand Mookerjee, 20 W. R. 
41 (44). 

(15) Nimchand Mukerjee, 20 W R 44 

(16) S. 105. 
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3559 Satisfaction of Any Claim or Demandv — ^The closing words of 
the section “ to satisfy any claim or demand are intended to covei othei 
cases not specifically mentioned Such claim or demand may be of Ik 
nature supposed in illustrations (c) and (rf) Illustration (c) is evidently 
intended to refer to a claim, while the last illustration is intended to lefer 
to what IS assumed to be a demand Rut really speaking, both are instances 
of a claim — the one is no less a claim because it is for current rent than 
the other because it is for rent overdue The word “ claim ” would, how- 
ever, suggest the existence of some real or supposed right, but it does not 
alter the nature of the offence For the section no more authorizes the 
forcible seizure and an assault on a runaway fraudulent debtor than on one 
upon whom the demand is unjjustly made The word “ demand ” is wider 
than the term “ claim ” It would include any requisition legal or illegal, 
propel or improper — ^but not for anything unconnected with the delivery of 
pioperty It would not, for instance, include a demand for personal grati- 
fication, 01 one unconnected with property So where the accused assaulted 
his wife because she would not return home, and thereupon 
he was convicted under this section for causing hurt in order to constrain the 
wife to obey a demand of the prisoner to return to his house, sentencing him 
to five years' rigorous imprisonment, the High Court held this section 
inapplicable and consequently altered the conviction to one under sec- 
tion 324, as the accused appeared to have cut her '' though slightly” 
with a stabbing or cutting instrument, and his sentence was reduced to 
three years’ rigorous imprisonment.^^7) Therefore, though the 
demand addressed under this section should be one with respect to pro- 
perty it need not liave any connection with any offence or misconduct. 
Nor, indeed, need the demand be an illegal one. But if it is illegal 
it will only aggravate the crime Such would be the case of a person 
torturing one for the purpose of extorting a bribe. 

3560 Where several persons join in an assault with a common 
purpose, each is guilty as a principal whatever may have been his indi- 
vidual contribution to the hurt actually caused.^’^®^ In this case, decid- 
ed by Markby, J., who stated its facts while deciding another case, ^'5) 
the prisoners had beaten several persons in consequence of their being 
suspected of being implicated in the commission of a murder, and as a 
result of which one of the men so beaten died, whereupon all were 
convicted of culpable^ homicide, the man alleged to have been mur- 
dered being found alive afterwards The question whether a person 
is a principal or merely an abettor depends upon the nature of his 
participation in the crime. 

331. Whoever voluntarily causes grievous hurt for the 
yoiuntariiy causing purpose of cxtortiug from the sufferer or 
twrcTnfwsiL^or^to pcrsoH interested in the sufferer any 

compel restoration .of confession or any information which may 
property. detection of an offence or mis- 

conduct, or for the purpose of constraining the sufferer or 
any person interested in the sufferer to restore or to cause 


(17) Ella Boyan, ii M, 257. 

(18) Tarini Churn CkuUo^adhya, 7 W 


(19) Nimchand Mpokerjee, 20, ^ 

41 (44). 
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the restoration of any property or valuable security, or to 
satisfy any claim or demand, or to give information which 
tnay lead to the restoration of any property or valuable secur- 
ity, shall be ])umshed with imprisonment of either description 
foi a term which may extend to ten years, and shall also be 
liable to fine. 


[Persons n Public sen^ani — s 2t 

Voknfartlys 3Q Offences 40 

Synopsis. 


Valuable seiurity — s 30 
Grtevous hurts 320] 


(1) Analogous Law (3561) ^ (4) Charge (3564) 

(2) Procedure and Practice (5) Grievous Hurt to Extort 

(3562). Confession (3565) 

(3) Proof (3563) 

3561. Analogous Law. — ^This section is the same as the last, with 
only this difference that the hurt herein caused is grievous. In other 
respects the two offences are the same. For commentary see the 
last section (§§ 3545-3560) 

3562. Procedure and Practice.— This offence is cognizable, but 
warrant should ordinarily issue in the first instance. It is both non- 
bailable as well as non-compoundable and is triable exclusively by thf 
Court of Session. 

3563. Proof. — ^The points requiring proof are the same as for an 
offence under the last section, only the hurt caused must amount to 
grievous hurt. 

3564. Charge. — last section (§ 3550). 

3565. Grievous Hurt to Extort Confession. — This section punishes 
torture resulting in grievous hurt Where the police had tortured the 
deceased with a view to extort a confession, but their offence did not 
amount to murder, they were held liable to a conviction under this 
section. The extortion of a promise to restore a woman who had 
been abducted is not an extortion of a promise to satisfy a demand, 
which must be with respect to property. Consequently, the causing of 
grievous hurt for this purpose is not punishable under this section.^^*^ 


332. Whoever voluntarily causes hurt to any person sesaio 

Voiuntoiiy o«.s. ^ scrvaiit in the discharge of 

ing hurt to deter his dutv as such public Servant, or with in- cogni 
Sll’&ty!*”*”* prevent pr deter that person or any Mat 

other public servant from discharging his 
duty as such public servant, or in consequence of anything 
done or attempted to be done by that person in the lawful dis- 


(») MormBaksh, (1917) P. W. R, 12. (21) Muh Boksh, 5 L L. J. 375 73 I. 

C.s^ ' 
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charge of his duty as such public servant, shall be punished 
with imprisonment of either description for a term which mav 
extend to three years, or with fine, or with both. 

Synopsis. 


(1) Analogous Law (3566) 

(2) Procedure and Practice 

(3567). 

(3) Proof (3568) 

(4) Form of Charge (3569) 

(5) Principle (3570) 

(6) Meaning of Words (3571) 

(7) Criminal Assault or Hurt to 

Public Servants (3572). 

(8) Protection Confined to Law- 

ful Duty (3573-3574). 


(9) Qualified Protection when 
Act Illegal (3575-3576) 

(10) Conflict of Views (3577- 

3579) 

(11) Want of Good Faith (3580- 

3583) 

(12) Acts Flagrantly Illegal 
(3584-3585). 

(13) Intent to Prevent or Deter 

(3586) ^ 

(14) Asscpult in consequence of 

Legal Act (3587-3588) 


3566. Analogous Law. — ^This section is word for word the same 
as section 353 which deals with the same offence, when the injury caused 
falls short of hurt but amounts only to criminal force The two sec- 
tions have been placed far apart, but in logical sequence the section 353 
should have preceded this. 

3567. Procedure and Practice. — ^This offence is cognizable but 
warrant should ordinarily issue in the first instance II is bailable but 
not compoundable and is triable by the Court of Session, Presidency 
Magistrate or a Magistrate of the first class. 


3568. Proof. — The points requiring proof are* — 

(1) That the accused caused voluntary hurt 

(2) That the person hurt was a public servant. 

(3) That when the hurt was caused — 

(a) the public servant was discharging his duty as such; or 

(b) that the hurt was caused with intent to prevent or deter 

him or any other public servant to discharge his duty 
as such;^®^^ or 

(c) it was caused in consequence of anything done or at- 

tempted to be done by the public servant or another 
public servant in the lawful discharge of his duty. 


3569. Charge. — The charge should run thus. — 

"I (name and office of Magistrate etc.) hereby charge you (name of 
the accused) as follows: — 

That on or about the day of at ^you voluntarily caused 

hurt to one A B, a public servant, in the discharge of his duties as such 
public servant [(or with intent to prevent (or detei") that person (or any 


(22) Kiskan Lalj, 22 A, L J. 501. 
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other public servant, to wit — ) from discharging his duties as such 
public servant {or in consequence of anything done or attempted to be 
done by that person in the lawful discharge of his diit}'' as such public 
servant)! and thereby committed an ofilence punishable under section 
332 of the Indian Penal Code, and within my cognizance (or the cog- 
nizance of the Court of Session or the High Court). 

"And I hereby direct that you be tried (by the said Court) on the 
said charge.'’ 

3570. Principle. — This is not an isolated ])n)vision dealing* with 
an offence committed against a public servant. A number of offences 
in Oiapter X deal with offences relating to resistance or obstruction 
offered to public servants in the lawful discharge of their public duties 
when the act is confined to resistance or obstruction, those sections 
provide punishments ; when the opposition takes the form of an aggres- 
sive assault, section 353 prescribes the penalty. When the assault 
committed causes hurt, this section becomes then applicable. In each 
case the punishment is graded according to the degree of criminality 
and nature of the resistance Tn the section relating to contempts 
(sections 172-190) the opposition is offered to the acts done by public 
servants; under sections 353 and this section, the opposition is offered 
to the public servants themselves. And as they are then in the exe- 
cution of their duty, law deems it an aggravation, and for which the 
two sections prescribe specially dra.stic punishments. 

3571. Meaning of Words . — In the discharge of his duty as such 

public servant ’’ : This means the same thing as in the execution of his 
duty " — a phrase used m section 353 ; but they do not mean merely acting 
in good faith under colour of their ofifice^^^) (|§ 929-931). The duty 
need not be to do a specific act. It may, for instance, be merely to keep 
a watch (^4) such public servant " : Consequently, a public servant 

assaulted whilst protecting his private property cannot prosecute his assailant 
under this section.^*s) " With intent to prevent or deter \ " Prevention” 
probably refers to a stage when the execution of the duty is entered upon; 

deter refers to a stage when it has not been yet entered upon. " Or 
my other public servant This means that the intention of the assault 
or hurt must be to checkmate either the sufferer or another public servant 
entrusted with the same mission and then in the execution of his duty. It 
does not refer to the striking of terror amongst public servants as a body 
which may be the remote result of such an assault. " Or in consequence 
of anything done/" in which case the assault would be committed by way 
of retaliation: but it must, it is apprehended, be committed immediately 
after the execution of the duty. If it is committed long afterwards the 
offence committed will scarcely fall under this section though it may be the 
motive of the crime. 


(23) Dalip, 18 A 246 ; Mukhtar Ahmad, 
37 A 353. 

(24) Mahomed Yahoob, 7 M. L. T. 386, 
Die. 12. 

^^i) Hardit Singh, (igii) P. L R 161, 
10 I. C. 278. 


(1) From Lat. de, from, and terro, to 
frighten— lit , to frighten from ; hence, to 
prevent from acting or proceeding, the 
preventing agency being something anti- 
cipated as difficult, dangerous or un- 
pleasant. 

(2) Ss. 76, 79. 


I. P. C.-n; 
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3572. Criminal Assault or Hurt to Public Servants. — It will be 
more convenient to consider the eifect of the two sections (section 
353 and this) which deal with the criminal assaults on or the causing 
of hurt to public servants in the execution of their duty The two 
offences are in fact the same they only differ in degree owing to the 
nature of the personal affront upon the public servants concerned Both 
the sections protect public servants in the execution of their duty, 
before, during and after they enter upon it, and the two sections 
refer to the three stages of their immunity, for they speak of (i) 
“ to prevent or deter,” («) “ in the discharge of his duty,” and 
(m) in consequence of anything done or attempted to be done in the 
lawful discharge of duty. The necessity of this protection is obvious 
Public servants, in the execution of their duty, are often exposed to 
considerable risk and danger They have often to act singlehanded 
and without sufficient escort. They are, therefore, entitled to special 
protection, as they are entitled to special privileges and immunities <^2)— 
and, it may be added, they are at the same time subject to special 
restrictions and liabilities It goes without saying that these special 
privileges and liabilities only belong to persons who are public 
servants ” as that term has been defined in section 21 (§§ 160-208). 

Persons other than public servants who may accompany them for 
aid and guidance are not entitled to claim the special protection here 
implied. ^3) They can only have recourse to the ordinary law, for which 
they must resort to the ordinary procedure So where the accused, 
who were charged for assaulting a police constable in the execution 
of his duty, were on inquiry found to have really assaulted the choki- 
dar who was with him, and whereupon the Court convicted them for 
assaulting the chowkidar under section 352, the High Court quashed 
the conviction, holding that in the absence of a complaint by the 
chowkidar the accused could not be convicted of assaulting him.(4] 
But in this case it is clear that the accused could not have been con 
victed even if the chowkidar had been a public servant Indeed, the 
ratio decidendi of the case amounts to this, an accused could not be 
convicted for assaulting B when he was charged for assaulting A 
But all the same the proposition that a private person assisting s 
public servant is not entitled to the special protection of these sectionf 
still holds good. 

3573. As regards the public servant himself he must be acting ir 
the execution of his duty. In this respect the 
Protection Confin- phraseology of the two sections is somewhal 

ed to Lawful Duty. different, but the difference does not imply an} 

variance in sense, for the phrase in the executm 
of his duty conveys the same sense as the discharge of his duty 
But the important question that arises in this connection is, shoulc 
he have been acting in the lawful discharge of his duty or is h< 
clothed with the same immunity whether the duty he was discharging 
was or was not lawful. Some argument may be made in support 0 
the latter view from the fact that while the first clause speaks only of th< 
execution of his duty, the third clause expressly mentions its lawful 


(2) Ss 76, 79. (4) 76, 

(3) Akhar Mofnin^ 6 C, W* 
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ness But it is evident that in each case the duty must be lawful, 
otherwise the public servant cannot appeal to these sections for pro- 
tection This is the view taken by the Courts at Allahabad^s) and 
Calcutta, and so Sir John Ed^e, C. J , and Rurkitt, ] , observed : 
*‘The words in the discharge of his duty can have only one meaning, 
and that is that the officer has a duty to discharge, and is discharging 
it at the particular time They cannot mean that the officer is acting 
under colour of his office He must be acting at the time as a police 
officer and in the particular matter discharging a duty incumbent upon 
him as police officer A police officer may, of course, occasional- 
ly exceed what his duty requires of him when in the discharge of his 
duty, or may, in the course of the discharge of his duty, be guilty of 
an act unlawful in itself; and not required to be done by the police 
officer for the purpose of performing the duty which he is then 
engaged upon It is to cover acts which the police-officer may have 
to do when in the discharge of his duty that in our opinion lawful 
discharge ' are introduced in the concluding portion of section 332. 
We can best explain our meaning by an illustration A warrant is 
handed to a police-officer for the arrest of a particular person That 
warrant, on the face of it, does not direct him to break open premises, 
for instance, in order to effect the arrest and yet it may be necessary 
for the officer in discharge of his duty in arresting the accused under 
the warrant to break into the accused's house, or to do some other 
act without the doing of which the warrant could not be executed. 
Such acts would be properly described as done or attempted to be done 
by the police-officer in the lawful discharge of his duty, if it was unnece- 
ssary to do such an act, and yet it was done, the act would not be 
done by the police-officer In the lawful discharge of his duty, and there- 
fore, would not be covered by the concluding portion of section 
332 /'< 7 ) 

3574. The facts of the case in which these observations occur were 
these. A warrant was issued by a Magistrate for the arrest of the 
accused, one Dalip, under section 114 of the Procedure Code. The 
warrant was sent to a certain police station-house for execution. It 
was there copied in a book kept for the purpose and then made over 
to a constable for execution After the constable had left the police- 
office, it was discovered that Dalip was in a different village There- 
upon the police-officer in temporary charge of the office made a copy 
from the book and endorsed it over for execution to Nazir Husain 
and some other constables. They arrested Dalip, but as they were 
returning with him, they were attacked by Dalip and his friends who 
rescued him and caused hurt to the police. Dalip and his rescuers 
were thereupon prosecuted under this section They challenged the 


3^(5) Dalip, i 8 A 246; Mukhfar, 37 A. 

(6) Raman Singh, 28 C 411 : Chundei 
Comar Sen, 3 C W N. 605 

(7) Dalip 18 A. 246, following Rox- 

P Cox 8, followed in Ramar 
r\u V ^ Chunder Coomar Sen, 2 
c* 1 ^ distinguished in Nowrang^^ 
Smgh, 5 C. W. N. 135; Mahomid Yakooh 


7 M L T 386, 6 L C. 12; Yusuf, (iqio) 
P R 18, Dalip, t 8 a 246, refers to Nand 
Ktshore, (1892) AWN I (2), but in 
that case Knox, J , plainly intimated that 
this section protects even acts which are 
not legal As such, the case must be con- 
siderted as now overruled; see Mukhtar, 
37 A 353, Madho 40 A. 28, Mir Shah 
Naim Khan, 8 S, L, R. i, 26 I, C. 319. 
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legality of Dalip’s arrest on the copy of the warrant made out as 
before stated. 

Taking the view of the law which it did, the question about the 
applicability of this section then clearly rested upon the legality of 
the arrest. Now the arrest of a person proceeded against under 
section 110 of the Procedure Code, may be effected either under a 
warrant of a Magistrate, or by the Police independently of the warrant 
under section 56 of the Procedure Code. In this case, the Magistrate 
had issued the warrant, and the police had been ordered to execute 
it. And the question then was whether the order delivered to Nazir 
Husain and his associates could be justified under any provision of 
law It was held that it could not: because the magisterial warrant 
had already been made oyer to the constable previously deputed for 
its execution The other warrant only purported to be, and was in 
fact its copy. The police could have issued an independent warrant 
acting under section 56 of the Procedure Code, but they did not, and 
the copy issued could not be taken to be a warrant so issued. The 
arrest of Dalip and his confederates was, therefore, illegal, and being 
illegal they could not be convicted under this section. But failing 
this, could they be convicted under the ordinary provisions of law^ 
This depended upon the question of the legality of resistance to an 
illegal arrest — in short, the right of private defence. 

3575 . Now the right of private defence available against a public 
Qualified Protec- Servant is not the same as is generally available 

tion when Act Ille- against the public at large. As is enacted in 

^ ^ section 99, that right does not avail against a 

public servant acting In good faith under colour of his office, though that act 

may not be strictly justifiable by law, if the act does not reasonably cause 
the apprehension of death or of grievous hurt. In this case, there- 
fore, the accused’s assault was not justifiable and they could, therefore, 
only be, and were convicted of simple hurt and rioting. 

The same view was taken in Calcutta in a case in which the facts 
were these: At the beginning of the year 1900, plague broke out 
in the village of Bahadar'pur in the Patna district. The Magistrate 

thereupon put in force the measures then sanctioned for the preven- 

tion and suppression of plague. The villagers combined to resist 
them. The Magistrate apprehended a riot and thereupon appointed 
the three accused to be special constables, and a Police Inspector was 
sent to take charge of them. He went to the village, but found him- 
self confronted by a large assemblage of men. He, however, inform- 
ed the three accused of their appointments. One of them, Nawrangi, 
when asked his name, gave a false name The Inspector ordered his 
arrest, but on making the arrest the villagers became riotous and the 
Inspector thereupon withdrew. The three men were then prosecuted 
under section 353 read with section 149 and they were all convicted. 
They applied to the High Court in revision, and the question which 
that Court had to consider was whether in ordering the arrest of 
Nawrangi which led to the riot, the Inspector was in the execution 
of his duty. It was held that under no law could the Inspector have 
ordered Nawrangi's arrest merely because he had given a false name, 
pr th^t h^ and the other two newly appointed special constables 
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ed to obey his directions to accompciny them to the police lines. 
Eventually the Court affirmed the conviction of the men for noting 
under section 147 of the Code.^^) 

3576. Tn another case the petitioners w'ere found gambling in a 
verandah abutting on a public land, and were accordingly arrested by 
the police constables, w’ho w^ere resisted and one of them was beaten. 
They were thereupon prosecuted under this section, and it was pleaded 
for them that the act of the police was illegal. The prosecution 
supported their action on the ground that the arrest was justified by 
a warrant, and that in any case it required no warrant to justify the 
arrest As to the former, the Court found that the warrant had 
already been executed upon other persons who had been already 
convicted, and as to the latter the arrest was held to be unjustifiable 
on the ground that there was nothing to show that the accused were 
gambling in a place which was public or was a common gaming house. 
They could not, therefore, be convicted under this section, but pre- 
sumably for reasons already considered, their conviction was aliered 
to one under section 323/^; 

A similar conviction was recorded in another case, in which the 
accused, an Excise Inspector, had been guilty of many irregularities 
in making a search of the house of the complainant, whom he sus- 
pected of possessing cocaine. He had no warrant authorising him 
to make the search, he had brought only one search witness, and he 
had directed a constable to scale the outer wall of the house. The 
accused beat both the Inspector as well as his constables; but though 
they were held not to be acting in the discharge of their duties as 
public servants, still their assailant was convicted under s. v323, on the 
ground that though the public servants were not acting in discharge 
of their duty, still they were acting in good faith under colour of their 
office, so that the assault upon them could not be justified under 
s 99 Other cases also take the same view.^”^ 


3B77. In all these cases, the act of the public servant was clearly 
r fl- f i: V illegal, and the resistance offered took the form 

on 1C o lews. assault and battery. The view of the Court 

in each case was that the offence though not of the aggravated form 
here prescribed, was still an offence. But there are cases in which 
the harmony of this uniformity has not been maintained. For in 
some of them the assault itself has been held to be justifiable, and it 
will have, therefore, to be considered, how far these cases have the 
effect of modifying the rule before set out. Some of 'them may 
certainly be reconciled to the cases before considered, on the ground 
that the act of the accused must be held to be justifiable on the ground 
ffiat the injury threatened transcended the justifiable limit prescribed 
in section 99. Some may be explained on the ground that the use of 
force was so small that the Court did not take it to be an aggression : 
but there still remain cases which cannot be explained away on either 
hypothesis. For instance, the case in which a licensed vaccinator 


(ii)JliftV Shah Newaz Khan, 8 S L R. 
I, 26 I C. 3ip; Kandaswami, 46 M L. J. 
45, 7b I* C. 962. 


(5) Raman Singh, 28 C 411. 

( 9 ) Abdool Karim, 4 C. L J, 92. 

(10) Mukhtar Ahmad, 37 A, 353. 
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attempted to take lymph from the child of the petitioner, and who 
thereupon resisted his taking and assaulted him, causing slight injuries, 
the accused were acquitted on the ground that the taking of the lymph 
being unlawful, the accused were justified in resisting it, but the ques- 
tion of the justifiability of an assault and the legal limits to which it 
may be carried was not considered.^^'^1 

3578 . In another case the same Court had to consider the effect 
of an assault directed against the Nazir of a Civil Court attempting 
to attach the assailants’ property in execution of a decree on the 
strength of a warrant which did not describe the area of the seaich 
and was not in the form prescribed by the Code of Civil Procedure. 
That such an attachment is illegal admits of no doubt, for a civil 
warrant, unlike a criminal warrant, the party it is to be served upon 
has a right to sue, and in any case being an authority to legalize a 
trespass, it must define the area to be searched for the property of 
the judgment-debtor If, therefore, the warrant was illegal, the Nazir 
had no right to execute it. So far there can be no doubt, but if so, 
would resistance to it per vi et arnns be justifiable In the case under 
reference, the resisters were all convicted of rioting,^ but their convic- 
tion was set aside on the ground that the charge did not specify the 
common object of the assembly. It also appears that the force used 
was inconsiderable.(^3) But the question does not depend upon the 
degree of force, but upon the use of force however small For if 
the right of using force is justifiable at all, its sufficiency would then 
be determined by the necessity of the case If it is not justifiable it 
is punishable whatever may be its extent or nature. This was conced- 
ed in Madras where the view taken is that the use of any criminal 
force to a public servant in the discharge of what he conceives to be 
his duty is punishable, not as a special offence under this section or 
section 3S3, but as one under section 323 or 352 as the case may be, 
since having regard to the provisions of section 99 no person can set 
up the illegality of the public servant’s proceeding as a justification 
for his resistance or obstruction, unless it is shown that the public 
servant was acting otherwise than in good faith and with malice ^^4) 

3579 . The accused who was a second class Magistrate, gave a 
general direction to his orderly constable to bring to him persons found 
selling fruit unfit for human consumption and m execution of which 
order, the constable endeavoured to compel two persons to accompany 
him to the Magistrate. They refused to go and assaulted him, when 
he attempted to lay hold of them. They were convicted under sec- 
tion 353, but on revision the High Court altered it to one under sec- 
tion 352, holding that if the accused were guilty of an offence under 
section 273 of the Code, it did not justify the police constable to arrest 
them, as that offence was non-cognizable. All he could do was 
to take down their names and addresses and apply for a summons for 
their appearance. The order to arrest being illegal, the constable was 


(12) Mangobind Muchi, 3 C. W. N. 627. (14) Pukot Kotu, 19 M. 349; Poomalai 

(13) CImnder Coomar Sen^ 3 C, W. N, Udayan, 21 M. 296; Doraimmi P%llah 27 

5 ^ 5 ' M. 52; to the same effect Pernmal% 

(1885) I Weir 344. 
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not bound to obey it and he was not protected unless by a mistake of 
fact and not by a mistake of law he in good faith, believed that he 
was justified in obeying such order.^"^^ His act was, therefore, clearly 
illegal, but that fact alone did not legalize the assault upon him, unless 
the accused could bring their act within the exonerating provisions of 
section 99 The same view was maintained in another case in 
which a police constable who had been only deputed to investigate a 
iion-cognizable case, arrested two persons and asked the accused, a 
village" munsiff, for the services of a taliari to arrest two others, which 
was contrary to the provisions section 155 of the Procedure Code. 
The accused remonstrated with him against the illegality of his act 
and assaulted him. ^His conviction under section 353 was altered to 
one under section 352 The facts leading up to the assault in this 
case are, however, not reported 


3580 . But according to this view, the absence of good faith would 
be presumed from little more than the doing of 
an illegal act. I'he accused was registered in the 
“ * books of the police as a bad character, and the 

complainant, a police constable, was ordered to check his presence. In 
order to comply with this direction, he went at midnight, in uniform 
with another constable, entered upon the premises of the accused and 
knocked at his door, to see if he was there. The accused thereupon, 
resented the intrusion, pushed the constable and lifted a stick as if to 
strike him. The constable’s turban fell to the ground. The accused 
was convicted under section 353, but on revision Sir Bhashyam 
Ayyangar, J , set aside his conviction on the ground that no police 
circular authorized the trespass, and that the surveillance ordered did 
not and could not legalize it. The act of the constable was, therefore, 
illegal, and it could not be said to be bona fide, having regard to the 
definition of that term m section 52. The accused had, therefore, the 
right of private defence as enunciated in section 104-, and it j'ustified 
his assault.'^®^ 


3581 . A similar case came up before Stevens and Harrington, JJ., 
of the Calcutta High Court. The petitioner was a registered bad 
character and was one night visited by a Sub-Inspector to ascertain if 
he was at home. He called to the petitioner who came out, whereupon 
the Inspector wished to take an impression of his thumb. He objected 
to it, but on the Inspector extending his hand to take the impression, 
the petitioner went into his house and brought out a stick saying that 
he would not allow the impression to be taken, and would break the 
head of anyone who asked for it. He was convicted, but the High 
Court quashed his conviction, holding that the threat did not constitute 
an assault, though they gave it as their opinion that if it had been, his 
act could not have been justified under section But in view of 

their finding, the rest of their pronouncement became an obiter. 

But even as such it is not consistent with the view taken by another 
Bench (.Ghose and Stephen, JJ.) of the same Court in which the bailiff 
who had attempted to deliver possession of property on a time-expired 


(1 5 ) S. 79 

(16) Perumalu, (i88s) i Weir 345. 

(17) Latchmana, (1883) i Weir 34^. 


(18) Dorasami Pillai, 27 M. 52. 
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warrant of the Civil Court, was resisted and assaulted by the judg^ 
ment-debtor and his allies, whereupon they were convicted of rioting 
and assault on a public servant under section 353, It was contended 
for them that as the warrant was returnable on or before the 21st 
April, and as in fact it was executed on the 22nd April, the executing 
officer had no authority, and it was so held by the Court who added 
If he had no such authority, it seems to us that the petitioners could 
not be convicted of the offences with which they were charged.”^^°) 
No reference is made in this case to the earlier case decided by the 
same Court, nor is, indeed, section 99 alluded to. At any rate, this 
view finds support m a judgment of the Chief Court of the Punjab in 
a case in which an excise peon, anxious to detect the contraband prepara- 
tion of chandiiy'^^ went up to the house of the accused up a ladder and 
peeped in through a door where, he said, the accused was preparing 
cha7idu. The accused saw him and came out of the door and shoved him 
down, when another accused came up and hit him, but the peon 
was not injured. The two accused were convicted under section 353, 
but their case being reported to the Chief Court, the Chief Judge 
quashed their conviction, holding with the Sessions Judge that the 
trespass of the peon was unwarranted, and that the assault was there- 
fore justifiable 

3582- There can be, of course, no assault where a person merely 
fetches a stick and threatens to strike any one who dared to annoy 
him.< 23 ) The accused was called upon by a vaccinator to produce his 
child for vaccination. The accused refused, whereupon the vaccinator 
ordered a pariah woman to enter his house and fetch the child. The 
accused then took hold of a spade and threatened to strike with it any- 
body who should enter his house. It was held that there had been no 
assault, ^^4) Even if there had been an assault such a case would have 
been justifiable, for no vaccinator has the right to insist upon the com- 
pulsory vaccination of a child without the consent of its parent or 

guardianJ-5) 

3583- In certain cases it has been held that the accused is justified 
in resisting an illegal search of his house, made by a person under 
colour of his office But these cases are only reconcilable with those 
already considered, if it be held that the Court found in them also the 
absence of good faith; otherwise the two sets of cases must be held 
to expound two contrary doctrines. It would, however, appear that 
the right of private defence to be available, must conform to the provi- 
sions of section 99, and that section does not warrant the use of force 
to repel an unlawful entry by a public servant. 

3584. Acts Flagrantly Illegal.*— All the same, it is the duty of 
public servants to see that the authority they exercise is not manifestly 


(20) Amninash Chandra Adait^ v. 
Ananda Chandra Pal, 31 C. 424. 

(21) A highly intoxicating preparation 
from opium used for smoking. Its pre- 
paration for sale is prohibited every- 
where. 

(22) Per Clark, C. J. in Allah Baksh, 
X1904) P. L. R. 390, I Cr. L. J, 95a. 


(23) Btrbal Khalifa, 30 C. 97. 

(24) Pethan Kovan, (1900) i Weir 345. 

(25) Bahai, 3 A. L. J. R, 327, following 
Mangobmd Muchi, 3 C W. N, 627, 
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illegal. For though their act is protected by section 99, if it is not 
stnctly justifiable by lavv/-^ it does not protect an act wholly unjusti- 
fiable or illegal This will be another point to consider in determining 
the applicability of section 99. But this has not only been considered 
in some cases, but the doctrine of official immunity has been extended 
to an unwarrantable length in certain cases, in which one would almost 
think, the doctrine of ksc majestic had been brought into play, in 
considering the effect of resistance to the flagrantly unlawful acts of 
public servants. In one such case, the forest 'Settlement-officer ordered 
his peon ''to impress htteen carts for his use,’' and the former accord- 
ingly seized the accused's carts who assaulted him to prevent the seizure 
lie was convicted under section 353, and liis conviction was held to 
be justihable under section 352^3) which, it is submitted, it was not. 
For, m forcibly seizing the accused’s cart, the peon was guilty of an 
offence under section 374, and he could not justify his act on the ground 
that he was acting in good faith for his act was strictly not 
justifiable. This case was referred to without comment by Ghose and 
Gordon, JJ., in a case m wdiich they came to an opposite conclusion 
There the District Alagistrate had issued a warrant for the arrest and 
production of a witness for the purpose of giving evidence before the 
police. No Magistrate is empowered to order such arrest and it was 
held that resistance to it by assaulting the officer executing such warrant 
would be justifiable.^^^ 

3585. buch acts done in violation of law are clearly distinguishable 
from those which may be appropriately called not stnctly justifiable. 
Such would be acts vdone in execution of a legal warrant, which, instead 
of being signed, bore the initials of the officer issuing it,<^5) or case in 
which the warrant did not bear his official seal, or those in which a 
warrant was issued wdtliout complying with the requirements of sec- 
tion 82 of the Civil Procedure Code (now Or. V, rr 19, 20) as to 
examination of the serving officer that the summons has been duly 
served, or the like (§§ 927-953). It does not protect acts which are 
apparently illegal, unless the public servant can uphold them on the 
ground of good faith. But the present trend of the case-law on the 
subject is anything but harmonious. For, as has been seen, there are 
precedents which justify an assault to prevent an illegal act merely 
because it is illegal, there are others in which the illegality is held to 
be no justification, there are others in which the absence of good faith 
is inferred from the want of illegality, while there are those in which 
the most outrageously illegal acts are held to justify no assault. 

It cannot be said that the same Courts are throughout consistent 
with themselves; but the following propositions of law may probably 
afford a good working rule : — 

(1) That as a rule the two sections are intended onl^ to apply to 
acts done by public servants in the lawful discharge of 
their duty. 


(2) S. go. 

(3) Rakhma^i, 9 P. 558. 

(4) Jogmdramth Muk^rjeC, 4 C. 3 ^ 0 . 
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(2) That those who maintain the accused criminolly liable under 

the two special sections must show that their act was 
legal 

(3) That the accused cannot be convicted under these two i-ec- 

lions unless the act was strictly legal. 

(4) That failing these sections, it does not follow that the 

accused may not be convicted under the general law But 
in order lo be exempted from its operation he may appeal 
to section 99 under which he may claim exemption. 

(a) if he had reasonable apprehension of death or grievous 
hurt; or 

(A) if the act of the public servant was wholly illegal; or 
(c) if his act was done otherwise than m good faith. 

Lastly, the question whether an act is done in good faith is a ques- 
tion of fact dependent upon the proved circumstances of each case. 

For a further commentary on this subject, see ss. 99, 186 and 353. 

3586. Intent tc Prevent or Deter. — Hurt caused to a public ser- 
vant in the discharge of his duty must necessarily be to prevent or 
deter him or anothei public servant from discha*2ging his duty, or 
it may have been caused by way of retaliation. These two clauses 
are intended to meet a case where two or more persons are told olf 
to discharge a public function, and when hurt is caused to one, to 
overawe the rest. The second clause speaks of an mteni to prevent or 
deter the public servant from discharging his duty. Such intention 
would be necessarily present where the public servant is armed with his 
authority. Tf he is m official uniform or is well known to the accused 
as a public servant, an inference to that effect would be naturally drawn. 
If, on the other hand, a public servant is mistaken for a thief and is 
then beaten back or maltreated, these words afford the assailant the 
necessary protection for his mistake The section is necessarily ap- 
plicable only when the assault and battery is directed against the public 
servant with the object of turning him away from his purpose. It is 
not intended to shield public servants on every occasion Suppose a 
public servant legally empowered to arrest one were to enter his house 
and whilst effecting the arrest commit the theft of his property and is 
then assaulted, he could not then refer to this section or section 99 in justi- 
fication of his theft, nor would those who thereupon assaulted him be 
liable for assaulting a public servant in the execution of his duty. 

3587. Assault in Consequence of Legal Act.— This is perfectly 
clear from the example supposed by the Allahabad High Court to which 
reference has been already made.^7) Other illustrations may be easily 
multiplied. Suppose a police constable is ordered to effect the arrest 
of a person charged with an offence. He enters his house and finding 
the accused sitting with his chums, and fearing a rescue he commences 
an unwarranted assault upon them. They beat him back. Could they 
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be punished under this section^ Certcimly not; because in effecting the 
ariest of one he was not justified in assaulting the rest But the case 
would be very different if after he had effected a legal arrest he had 
had to face his captive rescuers, in which case the offence of the latter 
would be an aggravated offence not only under this section, but also 
under section 225. 

3588. These cases are comparatively simple But suppose in the 
last case the friends of the prisoner were to vow a vengeance upon the 
constable for having arrested their confederate They were to wait for 
their chance, and to assault the constable after the expiration of several 
months, it may be several years Could they be dealt with under this 
section, as persons who had caused hurt m consequence of the constable 
having arrested their confederate. It would seem that there is nothing 
in the section to prevent their being so convicted; but with lapse of 
time the presumption that the assault was in consequence of the arrest 
would lose in strength, ns after some time some other causes may 
intervene to influence the action of the accused which may be the 
proximate cause of the assault. 

3589. When it is sought to be proved that an assault directed 
against one public servant was intended to deter another public servant 
from discharging his duty, the connection between them must be clearlv 
established. Again, it would seem that if a public servant were to 
employ another, not a public servant, to assist him in the discharge of 
his duties, an assault upon the former to overawe the latter would not 
fall within the rule which is intended only to punish hurt caused to a 
public servant and not one acting with him or under his direction, un- 
less he is himself a public servant^®) 

333, Whoever voluntarily causes grievous hurt to any Sess^ 

Voluntarily can,- Pf f ^ Servant in the discharge 

ing grievous hurt to Of hlS dutv aS SUch puUlC Servant, or with Not 

from^duty***^*"* intent to prevent or deter that person or 
any other public servant from discharging 
his duty as such public servant, or in consequence of anything 
done or attempted to be done by that person in the lawful 
discharge of his duty as such public servant, .shall be punished 
with imprisonment of either desciiption for a term which may 
extend to ten years, and shall also be liable to fine. 

[Public servant’^s 21 VolunttxTily — s 39* Grievous hurt — s. 320} 

Synopsis. 

(1) Analogous Law (3590). (3) Proof (3592) 

(2) Procedure and Practice (4) Charge (3593). 

(3591), 

3590. Analogous Law.— The offence under this section is an 
aggravated form of the same offence which has been dealt with in tfie 


(8) Venkattigaiu, (1879) i Weir 342. 
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last section. Tn fact the two sections are the same except for the hurt 
which under this section is grievous. Hence the enhanced penalty. 

3591. Procedure and Practice. — This offence is cognizable, but 
warrant should ordinarily issue in the first instance. It is both non- 
bailable as well as non-compoundable, and is exclusively triable by the 
Court of Session. 

3592. Proof. — ^The points requiring proof under this section are 
the same, except that the hurt caused must be proved to be grievous as 
defined in s. 320. 

3593. Charge. — The charge should follow the form given under 
the last section (§ 3569). 

334. Whoever voluntarily causes hurt on grave and 
Voluntarily caus- siiddcn provocatioii, if he neither intends nor 
ing hurt on prove- knows himsclf to be likely to cause hurt to 
any person other than the person who gave 
the provocation, shall be punished with imprisonment of either 
description for a term which may extend to one month, or 
with fine which may extend to five hundred rupees, or with 
both. 


[Voluntarily— s 39 Hurts 319] 

S 3 mopsi$. 

(1) Analogous Law (3594). (4) Causing Hurt on Grave and 

(2) Procedure and Practice Sudden ProvocaHon (3597- 

(3595). 3599). 

(3) Proof (3596). 

3594. Analogous Law.-— This section is an attenuated form of 
the offence of causing hurt punishable under sections 323 and 324. As 
both those sections refer to this as a proviso, it is immaterial for the 
present purpose whether the instrument used for causing hurt was 
simple or deadly, ^9'^ 

This section as well as the next are subject to all the provisos 
of Exception 1, s. 

3595. Procedure and Practice.— This offence is non-cognizable, 
and summons should ordinarily issue in the first instance. It is both 
bailable as well as compoundable and is triable by any Magistrate, and 
may be tried summarily. 

3596. Proof. — ^The points requiring proof are* — 

(1) The causing of bodily pain, disease or infirmity. 

(2) That it was caused by the accused. 


(g) Bhala Chula, i B. H. C. R. 17. 


(10) Expl, s. 33 S 
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(3) That he caused it on account of the grave and sudden pro- 

vocation. 

(4) That he intended or knew it to be likely to cause it only to 

the person who gave him the grave and sudden provo- 
cation. 

3597. Causing Hurt on Grave and Sudden Provocation.— The miti- 
gating effect of grave and sudden provocation has been already consi- 
dered in discussing the elements which reduce the crime of murder to 
culpable homicide^^l (§§ 3087-3114) It plays an equally important 
part in mitigating the offences of grievous and simple hurts. And the 
pnncipal subjects to which these offences are alleviated are in each case 
identical. In the first place it is required in each case that the pro- 
vocation received should be both grave as well as sudden. It is not 
sufficient if it is one without the other (^§§ 3087-3114). In the second 
place it must come from the person assaulted and not from a third 
party. For it is no excuse to hit A because B had aggravated the 
assailant It will be an excuse but only in the case if A had set up B to 
provoke him or if the two had made a common cause against him, in 
which case the provocation given by one would be equally a provo- 
cation given by the other Thirdly, the assailant must direct his Mow 
against his provoker — if it falls upon another by mistake or accident, he 
is liable, but to no greater extent than if he had hit the right person. 

3598. The question what amounts to a grave and sudden provoca- 
tion so as to mitigate the offence is a question of fact which the Court 
will have to decide, having regard to the circumstances of each case. 

And in considering the sufficiency of the provocation, the Court will 
have to take into consideration the adequacy of the cause * 
(§§ 3085-3134). 

3599. It will be observed that in connection with the nature and 
effect of provocation, the next section refers to matter contained in the 
three provisos to section 300, Exception 1 These provisos lay down 
rules so reasonable and just as to be equally applicable to this section 
Indeed, it must be necessarily so, for otherwise the section would lead 
to a reduclio ad absurduni. For example, suppose a constable is legally 
empowered to arrest a person A. He goes to arrest him and does 
arrest him. A feels incensed at his arrest and feeling provoked therc- 

. by assaults the constable. Would he be liable under section 332 or this 
section? It is abundantly clear that his offence would in such a case 
fall under the former section. If so, the reason for the rule is proviso 
2 to s. 300, exception I. Similar reasoning would justify the other two 
provisos, which must then be read as qualifying this section. 

For a fuller commentary on this subject, see s. 300, Exception 1 
(§§3085-3113). 

335 . Whoever voluntarily causes grievous hurt on grave 
Voluntarily oau#- siuldeii provocation, if he neither intends fj, 
ing grievous hurt on uor knows himself to be likely to cause qH 
provocation. grievous hurt to any person other than the |^3 


(ii) S. 300, Excep, I, 
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person who gave the provocation, shall be punished with im- 
prisonment of either description for a term which may extend 
to four years, or with fine which may extend to two thousand 
rupees, or with both. 

Explanation. — The last two sections are subject to the 
same provisos as exception 1, section 300. 

\ Voluntarily — s 39 Grievous hurt — s 320.] 

Synopsis. 

(1) Analogous Low (3600) (4) Form of Charge (3603) 

(2) Procedure and Practice (5) Grievous Hurt on Provoca- 

(3601) tion (3604). 

(3) Proof (3602). 

3600. Analogous Law. — ^The word voluntarily was for the first 
time inserted by the amending Act of 1882 The explanation makes 
both the last and this section subject to the three provisos qualifying* 
Exception 1, s 300 Their necessity has been explained under the Iasi* 
section (§§ 2828) As both section 32S as well as section 326 refer 
to this section as qualifying* their provision, the nature of the weapon 
used in causing* grievous hurt under this section is immaterial. It may 
be a simple or deadly weapon, but the section does not recognize the 
use of a lethal weapon as any more an aggravation than the use of a 
simple weapon 

3601. Procedure and Practice. — ^This offence is cognizable but 
summons should ordinarily issue in the first instance It is bailable 
but is compoundable only with the permission of the Court before whom 
the prosecution is pending. It is triable by the Couft of Session, Presi- 
dency Magistrate, or a Magistrate of the first or second class. 

3602. Proof. — ^The points requiring proof are: — 

(1) That the accused caused bodily pain, disease or infirmity to 

another. 

(2) That he did so with the intention or knowledge of thereby 

causing grievous hurt. 

(3) That the hurt he caused was in fact grievous hurt. 

(4) That he caused it on grave and sudden provocation 

(5) That he intended or knew himself likely to cause it only to 

the person from whom he had received that provocation. 

3603. Charge. — ^The charge should run thus : — 

I (name and office of Magistrate, etc ) hereby charge you name of 
the accused) as follows: — 

That on or about the day of at ^you voluntarily caused 

grievous hurt to A B on grave and sudden provocation given to you by 


(12) Act VIII of 1882, s, 8, 
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the said A B f (or if the person hurt is another) say, on grave and sudden 
provocation given to you by C D and not intending to (or knowing it 
to be likely that you woujd thereby) cause hurt to A B] and thereby 
committed an offence punishable under section 335 of the Indian Pen'al 
Code, and within my cognizance (or the cognizance of the Court of 
Session or the High Court) 

“And I hereby direct that you be tried ('by the sriid Court) on the 
said charge.” 

3604 . Grievous Hurt on Provocation.— This section deals with the 
causing of grievous hurt under the same circumstances as the offence 
causing hurt punishable under the last section Except for the gravity 
of the hurt the two sections are identical They are, therefore, neces- 
sarily subject to the same rules It will be observed that both sec- 
tions 325 as well as 326 refer to this section as qualifying their pro- 
visions The nature of the weapon used in causing grievous hurt under 
this section would then appear to be immaterial The fact that the 
accused was ex hypothesi maddened by provocation makes the choice of 
weapon a matter of convenience If he ran out of his way to fetch a 
specially lethal weapon, it may be a sign of malignity which the Court 
would, of course, take into consideration in considering how far his 
act was spontaneous and done under the influence of provocation A 
person who by a single blow with a deadly weapon (dao) kills another 
entering into his room at dead of night, where he and his wife were 
sleeping for ^tlie purpose of having criminal intercourse with her, 
would be fittingly punished under this section But one who deli- 
berated about the choice of a weapon, and selected one pecu- 
liarly lethal, or though not lethal, used it on the deceased in 
a brutal or cruel manner, would not be entitled to the compassionate 
provisions of this section. So where the particular act, such as 
nose cutting, or other designed personal disfigurement is one which 
imports calculated crueltv, it would aggravate the offence as much 
as the plea of giave and sudden provocation would mitigate it 

The subject has been exhaustively considered tinder s. 300 , excep- 
tion I, to which reference should be made for a further commentary on 
this section (§§ 3085 - 3113 ) 

336. Whoever does any act so rashly or negligently as 
Act endangering endanger human life or the personal 
life or personal safe- Safety of OthcrS. shall be pUnished with im- Notion 

tyo ot ers. pHsonment of either description for a term 

which may extend to three months, or with fine which may 
extend to two hundred and fifty rupees, or with both. 

[Act'-s 32. Hurts 319, Rashly or negligently^ 304- A, §§3240-3244! 


(13) Chullundee, 3 W. R 55 300, Excep i, 

(14) Yasm Sheikh, 12 Beechoo (15) Bhagwan Chagan, 17 Bom. L. R. 

iimh 19 W. R, 35; ^4 cases un 4 w s, 68, 27 I. C. 553. 
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Synopsis. 


(1) Analogous Law (2605). 

(2) Procedure and Practice 

(3606). 

(3) Prooj (3607) 

(4) Principle (3608-3610). 


(5) Endangering Life and Per- 

sonal Safety (3611-3613). 

(6) Negligence Without Danger 

(3614-3615). 


3605. Analogous Law. — A rash and negligent act endangering 
human life or the personal safety of others is a public nuisance As 
such it is punishable under the exhaustive provisions of sections 268- 
294-A which constitute Chapter XIV relating to public nuisances. But 
an act may fail to be a public nuisance and yet endanger the life and 
limb of others. Such cases are intended to be made punishable under 
the provisions of this and the next two sections. These three sections 
then deal with the offence of criminal negligence when it does not 
possess any of the attributes defined in section 268, or entail the conse- 
quences therein stated In that case it is an offence, though it is not 
then a public nuisance. But in many cases it would be both an offence 
as here described as well as a public nuisance as made punishable under 
the provisions of Chapter XIV. When it is so, the Code offers a choice 
of sections under which the accused may be charged and punished. The 
section has nothing to do with the actual causing of hurt. When it is 
so caused, the offence is heightened into one under the next section, 
and when the hurt caused is grievous, it is punishable under s. 338, 
when death, it is punishable under s. 304-A 

« 

3606. Procedure and Practice. — This ofifence is non-cognizable 
and summons should ordinarily issue in the first instance It is bail- 
able but not compoundable, and is triable by any Magistrate, and may 
be tried summarily. 

3607. Proof. — ^The points requiring proof are: — 

(1) That the accused did an act. 

(2) That it was done rashly or negligently. 

(3) That its rashness or negligence was such as to endanger 

human life, or the personal safety of others. 

3608. Principle. — ^This section applies only to an act done either 
intentionally or knowingly, but merely rashly or negligently. Where 
there is something more than a mere inadvertence, the act is punishable 
under a more serious section, and where it causes death, then the 
offence committed is that made punishable by s. 304-A. 

3609. It has been already remarked that law punishes the doing of 
an act, whenever, it is done rashly or negligently, endangering the life 
or limb of others. It does not matter whether the act is done in respect 
of one's own property, or in respect of a right which the accused en- 
joys in common with others.^ The accused has no more right to trot 
out his vicious horse in a crowd of men than he has to create a false 
alarm by putting out all the lights of a theatre and thus create a panic 
imperilling the lives of those who rush for the exits. 



.S.336.] 


HURT 


1761 


3ftl0. If the right belongs to the accused, sic uteri tuo ut alienum 
nonjoedas If it is a right he shares in common with others, he has 
reason to be all the more careful But though it is so, all rashness 
and negligence is not necessarily criminal, for there is a margin of 
sufferable negligence, because all human nature is not the same; then 
there is the negligence, which is only civilly actionable; criminal negli- 
gence comes last of all, and it must be something so gross as almost 
to amount to reckless disregard of the consequences/*^) The diffe- 
rence between these sections fss. 336-338) and those classed under 
public nuisances appears to be that while these sections refer to a 
ganger or injury caused to any individual singly, the group of sections 
dealing with public nuisances deals only with cases when such injury 
effects the public or a person as a member of the public. The Code 
"recognizes four degrees of criminality in criminal rashness or negli- 
gence irrespective of its being a public nuisance, (i) When it endangers 
human-life or limb without causing hurt, in which case the offence is 
punishable under this section; (ii) when the same act causes hurt, 
when it is punishable as provided in the next section, (iii) when it 
causes^ grievous hurt, when it is punishable as provided in section 338; 
and (iv) when it causes death, when it is punishable as provided in 
s' 304-A. In all these four offences the essential ingredients of rash- 
ness or negligence are common, but the enormity of the crime varies 
with the effects produced 

3611. Endangering: Life and Personal Safety. — In the first place 
this section has no application, where the act is directed to the causing 
ofi positive harm as in the case of assault and hurt It only applies 
when the act is done “ rashly or negligently ” but not with intent or 
knowledge to injure some one in particular or the humanity in general,. 
It is ,an exception to the general foundation of criminality in most other 
cases m the Code, inasmuch as it is based neither on laiowledge nor on 
intention, but may just as well be based on ignorance and nescience. It 
is not the act but the manner of doing it that is made punishable by this 
section. The act may itself be lawful, but it is done so rashly or negligently 
that it becomes a positive nuis<ince It may consist of either the 
pOsSitive doing of a thing or it may be the illegal omission of a thing 
whicb a party was bpund to do For example, a person may rashly drive 
through a crowded street. - It is a positive act He may ply a rotten ferry 
which sinks' in midstream and causes loss of life. It is an illegal omission 
In wther case he is equally liable, for the danger to the public is in 
each case the same. 

t 

36|2. In order to determine whether an act was done rashly or 
h^gKgently within the meaning of this section, no distinction could, there- 
fore!, be made between the act and the instrument with which it is done 
So iHdt managers of a temple who had in a car festival driven a car out 
of repair, which endangered the lives of those attending the procession, 
were*held to have brought themselves within the penal visitation of this 
section "So' an engine-driver' who took an engine, which was letting 

" JJse "your property in such a (i8) Nga Tha Ku, (1879) S. J' L B. 

in^er as not to injure that of another.” 91, 

(17) S$vJ268, :304-A,' ' itg) TUpanm, (1890) i Weir 337 

(338).“ . . ' ^ 


>1 t rk M 
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off steam, along a public thoroughfare at a time when the traffic was 
exceptionally heavy and within a few yards of a large number of horses 
and carriages which had been parked together in spite of warnings from 
the police that to do so would endanger the public safety, was held to have 
brought himself within the mischief of this section, though he might 
have been permitted by his superior officer to take it out The fact that 
he had believed that no danger would in fact be caused was immaterial, 
for the imputability of culpable rashness arises from acting despite the 
consciousness that mischievous consequences may follow but with the hope 
that they will not, and often with the belief that sufficient precautions 
have been taken to prevent them happening In such cases it is not 
necessary that the act should have actually caused hurt or injury to human 
life For the offence consists in endangering human life, not in injunng 
it. The fact that it was injured may be a very good evidence of the 
dangerous nature of the act, and it will then be punishable under the next 
section, but it is not a sine qua non for the completion of this offence. 

So it has been held that the mere pelting of stones on a person’s house 
may not amount to any offence, if it does not possess the elements of mis- 
chief, unless it was done so rashly or negligently as to endanger human life 
or the personal safety of others, but if a person intentionally throws them 
at or on a house under such circumstances that although he does not 
intend to cause hurt, and does not in fact cause hurt, he yet must know 
that he is likely to cause hurt, he commits an offence punishable under 
this section But a person who fires his gun in the air and hurls 

brickbats to keep off the rioters stands on a different footing 

3613. Any act, whatever its nature and character, may become 
punishable under this section if it has the tendency to and does in fact 
endanger human lives. ^^4) The accused was the manager of a temple visited 
by the worshippers in large numbers on a certain day every year There 
was a well near the gate of the outer courtyard of the temple, which 
though surrounded by a masonry platform about two feet high and another 
parapet about a foot above the platform was otherwise unprotected On 
one such day at 8 or 9 P M a visitor had fallen into the well when the 
Police had a light placed on the one foot parapet Later on this light was 
removed with the result that another man fell into the well a few hours 
later. The accused was clearly guilty of gross negligence and the Court 
had no difficulty in upholding his conviction Where the accused was 
found to have stored a great quantity of gunpowder or other dangerous 
ignitable or combustible matter or fluid such as wood, naphtha,^*) near 
a large town, the Court held the act to be indictable though the Court 
did not state that any noxious effluvia issued from the naptha, or that 
the air was corrupted by it, or that any bodily harm was done by it to 
any one; but to deposit and keep such a substance in such large quantities 
in a warehouse so situate, to the danger of the lives and property of the 
Queen’s subjects, was held to be an indictable offence 


(20) George Loveday, (1886) i Weir 
337 

^«i) Nga Tha Ku, (1879) S. J. L. B 
eyi ; Ma Nyein v. Nga Sein, 5 L. B. R. 100 
F. B , 4 I C 293 

(22) Nga Myat Thin, ( 189^ P. J. L. B, 
426 ; Mmng Po Nyan, 36 1 . C. 145, 


(23) Babu Ram 47 A 606 

(24) Williams, 2 Str. 1167; Taylor, 2 

Str 167 « 

(25) N arsing, 18 C. W. N. 1176, 27 1 . C. 

195 

(i) Lister, 26 L. J. M. C. 196 
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The substance must be of such a nature, and kept in such laige 
quantities and under such local circumstances, as to create real danger to 
life and property The well-founded apprehension of danger, which would 
alarm men of steady nerves and reasonable courage, passing through the 
siieet in which the house stands, or residing in adjoining houses, is enough 
to show that something has been done which the law ought to prevent 
So the blasting of stones in a quarry and thereby projecting large pieces of 
stones so as to endanger the safety of persons in houses and on the high- 
v\7ays adjoining the quarry, was held to be a misdemeanoui indictable at 
common law/^^ So taking or conveying dangerous and combustible goods 
by public ways is an offence in consequence of the clanger which it is 
likely to cause to the public. So the accused who was indicted for putting 
on board a ship an article of a combustible or dangerous natuie, was held 
to be indictable, but to make him liable, he must be cognizant ot its 
dangerous quality, and being cognizant, he should have refrained from 
givmg notice of it ^4) 

3614. Negligence Without Danger. — The negligence or rashness is 
only punishable under this section if it endangers human life or safety A 
licensed taxi-driver was required by his license to wear spectacles when 
driving a car. He drove his car without spectacles and there was a serious 
collision He was convicted of this offence but on revision his conviction 
was set aside on the finding that the accused was not responsible for the 
accident and that as a matter of fact the defect in his eyesight was not 
very great, so that if he drove without spectacles he could be held to have 
done a rash or negligent act 

. 3615. This group of sections only deal with the offence of criminal 
negligence when it is wholly involuntary, m the sense that the hurt inflicted 
ui threatened is not voluntarily caused or intended The fact that it v-as 
voluntarily directed against one, but negligently inflicted on anothei, would 
not make the offence punishable under this section, but will be punishable 
as much as if the effect caused had been really intended 

For other cases on the subject, sec s 268 (§§ 2649-2677) 

337. Whoever causes hurt to any person by doing any 

Causin hurt by rashly or negligently as to endanger 

act life huiTian life, or the personal safety of others, 

punished with imprisonment of 
either description for a term which may 
extend to six months, or with fine which may extend' to five 
hundred nipees, or with both. 

[Acts 32 Rashly or negligently^^ 304- A, §§3240-3244] 

Synopsis. 

(1) Analogous Law (3616). ^ (3) Proof (3618). 

(2) Procedure and Practice (4) Form of Charge (3619). 

(3617) (S) Pnnciple (3620-3622). 


(2) Lister, 29 L T. M C 196 (4) Wtlliams v. The East India Co , 3 

(3) Ih East 192 (201) 

(S) Abas Mma, 42 B. 396. 
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3616. Analogous Law, — ^This section occupies an intermediate place 
between the last and the next sections, punishing as it does an act in which 
without intention or knowledge of the likelihood of causing hurt to any 
one in particular, hurt is caused to some one by means of an act done 
rashly or negligently. The hurt so occasioned is, therefore, caused 
involuntarily though it is yet caused culpably. There may have 
been no design to cause hurt, no expectation that hurt would 
be caused, yet there may have been a want of due care not to 
cause hurt.^< 5 ) The fact that hurt was caused, and that there was 
a want of care, may be evidence of the insufficiency of care, but it is not 
conclusive. A person cannot be held criminally accountable for his rash- 
ness or negligence, merely because evil consequences flow from his act, and • 
which was not done with the utmost degree of caution and circumspection 
which was necessary to safeguard it He is only bound to use such a 
reasonable degree of caution for the exclusion of mischief as was appro- 
priate to the nature of the act and the probability of danger in the particular 
case. There is really no clear line of demarcation between sufferable 
negligence and an actionable negligence, and the latter and criminal negli- 
gence They differ rather in degree than in kind. 

3617. Procedure and Practice. — ^This offence is cognizable but 
summons should, ordinarily, issue in the first instance. It is both bailable 
as well as compoundable and is triable by the Presidency Magistrate or a 
Magistrate of the first or second class, and may be tried summarily ^ 7 ) 

3618. Proof. — ^The points requiring proof are: — 

(1) That the accused did an act. 

( 2 ) That the act was done rashly or negligently 

( 3 ) That it was done so as to endanger the life or safety of others. 

( 4 ) That it, moreover, caused hurt to some one in particular. 

3619. Charge. — ^The charge should run as follows : — 

(name and office of Magistrate, ^tc,) hereby charge you (name of 
accused) as follows: — 

That on or about the day of at ^you caused grievous hurt 

to A B ^by doing any act, to wit so rashly or negligently as to 

endanger human life or the personal safety of others, and thereby com- 
mitted an offence punishable under section 338 of the Indian Penal Code, 
and within my cognizance. 

And I hereby direct that you be tried on the said charge.” 

, 3620. Principle. — ^The Code views crimmal rashness or negligence 
from two distinct stand-points : (i) the stand-point of the public ; and (U) 
the stand-point of the individual considered as distinct and apart from the 
public. In the former case, it punishes it only when it amounts to a public 


(6) Note M, Reprint, p. 154} 


(7) S. 260 (a), Cr. P. C 
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nuisance; in the latter case it punishes tlie act because it injures the indivi- 
dual, it being- immaterial whether it does or does not amount to a public 
nuisance also. Regarding it from the latter point of view, there are four 
scctions in the Code which deal with negligence the criminality of which 
IS graduated according to its degree and affect The simple case is 
piesented by the last section, in which the criminality depends upon the 
threatened danger and not on a danger causing any bodily hurt. The 
next stage is reached by this section when the act actually cau.ses hurt ; the 
case is aggravated when the hurt caused is grievous. If it results in death 
the section applicable may be 304-A. In point of criminality the last two 
offences are deemed equal, for the amount of evidence which ends in 
grievous hurt may equally result in homicide. Each offence is, therefore, 
punishable with the same amount of maximum punishment of two years. 

3621. All these four offences possess the same elements in common 
—rashness or negligence and absence of voluntariness ” in causing hurt 
to any one (§ 3605) . As sucli, they take a lower place in point of crimi- 
nality than a voluntary criminal act in which there is either intention or 
knowledge of the consequence. The mental elements controlling criminality 
are thus fourfold: (i) rashness or negligence, (w) .voluntariness, 
(iu) knowledge or likelihood, and lastly (iv) intention. They each mark 
an ascending scale in point of criminality as determined by the actor^s 
mentality which is the sole or almost the sole criterion of criminal capacity 
in the Code. 

3622. The accused, a native Hakim, performed an operation^ on the 

outer side of the upper lid of the complainant’s right eye causing it 
permanent injury. The instruments used were a pair of scissors and the 
wound was sutured with an ordinary needle and thread. The accused 
had neglected to take the most ordinary precautions, such as disinfecting 
ana sterilizing the instruments for the operation, or using antiseptics. The 
medical^ evidence showed that the operation was needless and performed 
in a ’primitive way. The defence was s. 88; but the Court overruled it 
holding that when he consented to the operation the complainant could not 
realize the nature of the accused’s act, and the harm and risk incidental 
to that act so as to consent to the operation in whatever manner it might 
be performed. In the result, it altered the conviction from s. 338 to one 
under this -section, reducing the sentence to one of The administer- 

ing of an injurious drug or potion to a person to induce love, in ignorance 
of its nature or effect and without care and caution and enquiry as to its 
properties, which causes serious illness to such person, is an offence under 
this section. The first accused received a potion from her lover the second 
accused which she administered to her husband to make him cease quarrel- 
ling with her. The potion was prepared by the second and third accused, 
who was his go-between and who knew that it contained dhatura. They 
were convicted under s. 307. But on appeal the conviction of the wife 
was altered to one under this section on the ground that she had merely 
acted carelessly in* administering the drug to regain her husband’s love.'^^) 


(8) Gulam Hyder^ 39 B 523. M. H C R 119 (where the subject will 

(0) Bhagava Ginyappa, 19 Bom. L. R. be found fully discussed) ; Ramava, 17 
54 i 38 I. C. 1003,- following Ntdamarti 7 Bom L R. 217; Ptka Bewa, 39 C. 855 

(861). ^ _ 



1766 


THE INUXAN PENAL CODE 


[ S. 33*8 


338. Whoever causes grievous hurt to any person by 
doing any act so rashly or negligently as to 
endanger human life, or the personal safety 
gering life or per- of Others, shall be punished with imprison- 
othis. ment of either description for a term which 

may extend to two years, or with fine which 
may extend to one thousand rupees, or with both. 

[Person—^ ii Act — s 32 Rashly or iieghgently—s 304- A, Comm 

Gnevoiis hurt — s 320 ] 

Synopsis* 


(1) Analogous Law (3623). (3) Charge (3625) 

(2) Procedure and PracHce (4) Grievous Hurt by Criminal 

(3624) Negligence (3626-3629) 

3623 Analogous Law. — The only difference between this section and 
the last IS the difference of degree, the injury caused under the last section 
being hurt, while the injury here caused is grievous. In other respects 
the two sections are identical. 


3624. Procedure and' Practice. — This offence is cognizable, but sum 
inons should ordinarily issue in the first instance It is bailable and 
compouiidable with the permission of the Court before which the prosecution 
IS pending, and is tnable by the Presidency Magistrate, and a Magistrate 
of the first or second class. 


3625. Charge. — For form, see under the last section (§ 3619). 

3626. Grievous Hurt by Criminal Negligence. — The main feature 
of the offence made punishable here is the causing of grievous 
hurt, by doing an act which was rash or negligent, but which was neither 
designed nor voluntary. The degree of culpability is, therefore, judged 
here by applymg the objective test of effect produced by the negligence. 
The meaning of “grievous hurt” here is, of course, the same as it bears 
in section 320 in which the term is defined There must be hurt answeiing 
m point of gravity to that description of hurt, added to which there must 
be evidence that it was caused by the accused This raises a question as 
to the legal import of causation in cases of criminal liability, upon which 
reference had to be made in several places in the foregoing discussions 
(§§3007, 3008) It will, therefore, suffice here to summarise the result 
there arrived at. The accused who owned a paddy field 111 a jungly tract 
discharged a gun in the direction of a footpath close to his field wounding 
the complainant who was then passing along it in the leg which had to 
be amputated The accused knew that the footpath was generally used 
by the public The High Court confirmed his conviction but reduced the 
fine to Rs. 55/*°^ 

3627. In cases of criminal negligence, law regards the act irrespective 
of the contributory negligence, which cannot be pleaded to rebut criminal 
liability, though it is a recognized defence to rebut- ^civil liability upon the 
same cause of action.^“> But though contributory negligence is by itself 

(10) Chandu, 16 I. C (M.) 511; fol- K 368, followed m 6 M H CR (App.), 

lowing Ntdamartij 7 M, H, C. R. 119. 31; Kanshi, 28 P. L JR. 99, 100 L C 

^ii) Per Maule, J, in Haines, 2 C. & 831; (1927) L 165 
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no offence, it may be proved to show that the negligence complained of 
was not such as should have in ordinaiy cases caused the hurt — in other 
words, that the cause imputed is too remote Take, for instance, the 
oidinary case of a dnvei of a carriage along a public street Suppose that 
the regulations of the town require that no carriage should ply after sunset 
without light The accused, however, drove his cart through the streets 
after sunset, in fact between 7 and 8PM, without lights, but he took care 
to drive it cautiously, shouting as he drove along to the people in front *to 
get out of the way. Many got out of the way, but one foot-passenger 
who was old and deaf, could not probably hear the shouting he was conse- 
quently knocked down, run over and killed Could the accused be convicted 
either under section 304-A, or this section^ The Magistrate had convicted 
him under this section, but the High Court quashed the conviction, holding 
that the death had not been caused by the rash or negligent driving* 
''That the driving was temperate and ordinary driving, there seems no 
doubt That there was ample time for any person endowed with the fair 
exercise of his natural faculties to get out of the way, seems also undoubted. 
The driver and the passenger must necessarily assume that ordinary state 
of faculties Then will the absence of lights supply that evidence of 
negligence and rashness ? The Court are of opinion that it will not That 
the absence of the candles was due to a violation of a distinct order of 
the accused is in her favour That she directed careful driving when she 
discovered their absence, rebuts any possibility of inferring that rash driv- 
ing was due to her directions, even if it existed, as it did not.'^^^s) in the 
lesult the Court quashed the conviction So the Bombay High Court 
refused to entertain the plea of contributory negligence in a case in which 
the accused, a driver, by allowing his cart to proceed unattended along a 
road, ran over a boy who was sleeping on the roadway. The boy may 
have contributed to his own injury by going to sleep on the side of the 
road, but it is obvious that the defendant by his negligence caused such 
injury The Court, however, held the case to be one calling for nominal 
sentence and a fine of one rupee was imposed under this section. ^^4) 

On the subject of rash or negligent driving, see section 279 and 
§§ 2759-2770 thereunder. 

3628 . Culpable rashness or negligence is not here confined to any of 
the specified acts mentioned in Chapter XIV. It may be displayed in any 
act irrespective of its nature or character. In one case, the prisoner was 
charged under this section along with several others for causing the death 
of his wife by holding sexual intercourse with her. He was a fully develop- 
ed adult man, married to a young girl about 11 years and 3 months old, 
who had not attained puberty. Her death was caused by haemorrhage 
from a rupture of the vagina caused by the prisoner's intercourse with her. 
The defence was that the prisoner had had sexual intercourse with the 
girl on several occasions before, and the' circumstances of the case showed 
that this V as possible, and even not improbable though the medical evi- 
dence was to the effect that if such intercourse had previously taken place, 
the penetration was probably not so complete nor with so much sexual 
vigour as on the occasion when the injury was caused The medical evidence 
was further to the effect that the ^rl had not attained puberty, and was 
immature and wholly unfit for sexual intercourse ; that under such circum- 

(12) 6 M H C. R. 31. (14) Mackaji (1884) B U C. 198. 

(t 3) 6 M. H t: R 31. 
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st?inces sexual intercourse between the prisoner and the girl was likely to 
be dangerous to her, and to cause injuries more or less seiious according to 
the degree of penetration effected 

The grievous hurt, for the causing of which the prisoner was tued 
by the High Court Sessions, was a dangerous lacerated wound in the 
vagina. And Wilson, J , told the jury that the previous acts of cohabita- 
tioji of the prisoner with the deceased, though a proper matter for consi- 
deration, was not a defence to the same extent to this charge as it would 
be to a charge of culpable homicide; because an act may be a rash or 
negligent act, an act which a man with a proper regard for the safety of 
his wife and giving proper attention to what he was doing would not do 
and yet the state of his mind may be very far short of knowledge that he 
is likely to cause her death or serious injury. What the j*ury had to 
consider was whether the act done was a rash and negligent act in that 
sense. As to the prisoner’s marital right over the deceased the same 
learned Judge said: “Under no system of law with which Courts have 
to do in this country, whether Hindu or Mahomedan, or that framed under 
British rule, has it ever been the law that a husband has the absolute 
right to enj'oy the person of his wife without regard to the question of 
safety to her, as for instance, if the circumstances be such that it is certain 
death to her, or that it is probably dangerous to her life The law, it is 
true, is exceedingly jealous of any interference in matters marital and 
very unwilling to trespass inside the chamber where the husband and 
wife live together, and never does so except in cases of absolute necessity. 
But, as I have said, the criminal law^is applicable between husband and 
wife wherever the facts are such as to bring the case within the terms of 
the Penal Code ” The jury convicted the prisoner under this section, and 
the Judge thereupon sentenced him to rigorous imprisonment for one 
year.<*s) 

3629. So criminal negligence may be shown in the performance of 
a duty which a person undertakes for another. But in this as in other 
cases, the degree of care required is only reasonable and such as is custom- 
ary among people undertaking similar duties So it 'was held by the 
Allahabad High Court that the performance of an operation upon a woman 
with her consent for cataract according to the recognized method of Indian 
Surgery, the result of which was that she lost her eyesight, could not be 
held to constitute an offence under this section, though it might be civilly 
actionable/* but the case was held to be different where such an oculist 
perforins a surgical operation upon an eyelid by means both primitive and 
negligent^*^> (§ 3622) 

See this subj’ect further discussed under ss 268, 290 (§§ 2649-2677, 
2854-2857). 

Of Wrongful Restraint and Wrongful Confinemetit. ^ 

■■ 330 . Whoever voluntarily obstructs any person so as to 
Wroi.gfair..trrf,t. Pf^vent that person from proceeding in any 
direction in which that person has a nght 
to proced. is said wrongfully to restrain that person.. 

(is) Huree Mohun Mythee^ i 8 €. 49 . ( 17 ) Ghulam Hyder. 39 B, 523 . 

(16) Suraj Rah, 5 A. L. J. 153. 
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Exception . — The obstruction of a private way over land 
or water, which a person in good faith believes himself to have 
a lawful right to obstruct, is not an offence within the mean- 
ing of this section. 


lllustratton 

A obstructs a path along which Z has a right to pass, A not believing in good 
faith that he has a right to stop the path Z is thereby prevented from passing* A 
wrongfully restrains Z 


[ Volimtanly — s 39 ] 


Synopsis* 


(1) Analogous Law {36Z0-2631), 

(2) Principle (3632). 

(3) Meaning of Words (3633). 

(4) What is '' Wrongful res- 

traint^^ (3634-3637). 

(5) What is Obstruction (3638) 

(6) No Obstruction (3639-3643). 

(7) What is a Voluntary Ob- 

struction (3640) 


(8) The Act must be to Obstruct 

a Person (3641). 

(9) Persuasion is Not Obstruc- 

tion (3642). 

(10) Restraint implies Desire 

(3643). 

(11) Resistance under Claim of ’ 

Right (3644). 

(12) Exception (364S-3646) 


3630. Analogous Law. — ^This section defines ** wrongful restraint ** 
and the next section ‘‘wrongful confinement'^ which are then declared to 
be offences punishable under the provisions of sections 341 and 342; more 
aggravated cases being met by subsequent section. Both the concepts have 
many elements in common — in fact the two terms convey the same import, 
tor wrongful confinement implies and is only a form of wrongful restraint, 
the only difference being that in confinement the restraint is complete and 
not a partial one. In the orginal Draft Bill this section was intend6d to 
be illustrated by the following examples, all of which with the exception 
of the first, which is now in its modified form the sole illustration, iwere 
subsequently dropped : — 

“ (a) A builds a wall across a path along which Z has a right to pass Z is 

, thereby prevented from passing. A wrongfully restrains Z 

" (Z>) A illegally omits to take proper order with a furious buffalo which is in 

his possession {see clause 273), and thus voluntarily deters Z from passing 
along a road along which Z has a right to pass. A wrongfully restrains Z 

. ** (c) A threatens to set a savage dog at Z, if Z goes along a path along which 
Z has a right to go, Z is thus prevented from going along that path. A 
wrongfully restrains Z, 

** (d) In the last illustration, if the .dog is not really savage, but if A voluntarily 
' causes Z to think that it is 'savage, and thereby prevents Z from going 
along the patli, A wrongfully restrains Z” 

As to these illustrations, it may be added that they were intended to 
illustrate the section of which the following explanation was then a part : — 

, Explanation^A person may obstruct another by. causing if to appear to that 
other impossible, difficult or dangerous to proceed, as well as by causing it actually 
t()^be unpossible, difficult or dangerous for that other to proceed.’* 
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These illustrations were objected to by the critics of the Rill as being 
‘‘ remarkable for perverted ingenuity not unfrequently displayed m this 
work”^’^^) They were defended by the Law Commissioners, but the foice 
of the criticism was subsequemtly felt, entailing their deletion from the 
Code 

, 3631. The two offences described m this and the next section aie 
instances of what is designated false imprisonment ” in English Law 
Hawkins classifies an unlawful imprisonment under the head of assault, 
for he says it is a wrong done to the person of a man, for which beside® 
the private satisfaction given to the individual by action, the law also 
demands public vengeance, as it is a breach of the King's peace, a loss 
which the State sustains by the confinement of one of its members, and 
an infringement of the good order of society ^^ 9 ) Evidently the codifiers 
took the same view, and hence the enactment of these sections under this 
Chapter. 

3632 Principle. — Following the principle that eveiy man's person 

is sacred and that it is free, law visits with its penalties those who abiidge 
his personal liberty, though he may have no design upon his person. Rut 
tlie fact that he controls its movements for ever so short a time is an 
offence against the King's peace, for no one has the right to molest 
another in his free movements. This right may, however, accrue under 
legal process of a Court or other officer empowered in law to order personal 
arrest conditional or unconditional, or from a circumstance stated in the 
explanation, that is in good faith under a claim of right to property 
In any other case the offence is complete if one's freedom of movement is 
suspended by an act of another, done "'voluntarily,*' that is to say, done 
with that intention or with the knowledge or belief in its likelihood 
The accused may not be punishable for the act, for it may be that his act 
was protected by any of the general exceptions before set out, but his act 
nevertheless amounts to '"wrongful restraint," as that term is here 
defined. 

3633, Meaning of Words, — "" Voluntarily obstructs " : The word 
"‘obstruct" IS used here in its secondary metaphorical sense as implying 
prevention whether by means of physical obstacle, or otheiwise. This is 
the sense in which the term has been used in sections 184, 224, 225 where 
its use in a narrower sense as confined to physical obstruction is evidently 
out of place . Proceeding in any direction,^* even vertically 

3634* What i$ Wrongful restraint/^ — Unlike the definitions of 
many other terms used in the Code, this definition defines not only a term 
but a complete offence which is punishable under section 341. The prin- 
cipal ingredients of this offence are voluntariness and obstruction, the 
only obstruction excepted being of a private way under a claim of right. 

S635* The term “ voluntarily ” has been already^ defined^^^) 
(§§ 334-343). It implies the exercise of volitiion or will in causing the 


(18) First Report s. 387. 

( 19 ) I Hawk, P C, C. 60 7; 4 

Black, 2 i8. 

(30) S jp 


(21) S 39. 

( 22 ) ChJmgam, 29 Bom L. R 494» 
(1937) B 369. 

( 23 ) Shamhl 4 Bom L, R. 81 ( 82 ), 
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effect with the intention of causing it, or at least, with the knowledge that 
it was likely to be so caused 

3636 . In ordinal*} cases the act of a conscious human being is a 
voluntary act But it is not the act alone that law looks up to Its 
character depends upon the natuie of the act no less than upon the inten- 
tion of the actor The fact that a person did a certain act believing hkn- 
self justified in doing it does not make the act any the less criminal 
unless the belief is such as justifies the act under the provisions of section 
76 or 79 Those sections only justify a mistake of law and not a mistake 
of fact The only mistake of law justifiable is that referred to in the ex- 
ception, and the effect of which is to enlarge the operation of these sec- 
tions so far as they apply to the offence here defined The operation of 
the exception is, however, limited within a narrow compass, inasmuch as 
it only extends to a mistaken belief in a right of way. Any other belief, 
if arising out of mistake of law, is not protected. 

3637 . The accused, a Sub-Inspector of Police, having lost his hoisi 
iound a similar horse tied up openly in one Bakuns premises His wish 
being made at once the father to his thought, he jumped to the conclusion 
that the horse was his, whereupon he forthwith charged Baku for being 
either a thief or a receiver of stolen property. He was told that Baku 
had purchased the horse from Sheo Saram Sahai, whom he sent for and 
ordered to give bail for his appearance whilst an investigation was pending. 
Sheo Saran wanted to go home, but the accused would not permit him 
to leave the Thana till he had given bail. He was prosecuted for wrongful 
lestraint, and the Pligh Court confirmed his conviction on the ground that 
his act as a public servant in detaining Sheo Saran was not done m good 
faith, as there was no reason to suspect him to be concerned in the theft 
of the horse, ^ 24 ) and, therefore, his detention was illegal and as he prevented 
him from proceeding m a direction (i e , his own house) in which he had 
a right to proceed, his act amounted to wrongful restraint within the 
meaning of this section ^^5) 

As was observed in a Madras case : 'The slightest unlawful obstruc* 
lion to the liberty of the subject to go ^hen and where he likes to go, 
piovided he does so in a lawful manner, cannot be justified, and is punish- 
able as an offence under section 341 of the Indian Penal Code The 
complainant in fins case was a wanderer, and the police thereupon put 
him down as a "suspecf ' and passed him on in charge of policemen from 
one police beat to another until he reached a certain place where his identity 
being established he was set at liberty. The accused was prosecuted 
for wrongful restraint, but the Sessions Judge acquitted him, holding that 
there was no "physicial compulsion or restraint'’ or any act indicative or 
''suggestive of such.’' The High Court held that the fact that he was 
taken under a police escort from one police station to another, the freedom 
of his movment was at all events wilfully obstructed, and this amounted 
to wrongful restraint/*) The rest of this judgment is unintelligible, for 
the Court goes on to say * " As the finding of the Judge amounts in sub- 


(24) S. 54, '‘Fourthly/* Cr. P. C. 339 (34o). 

(25) Sheo Saran Sahai, 10 W R 20. (2) Samimnda Pillai, (1882) 7 Wrif 

(i) Sammnda Pillai (1882)'! Weir 339 
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stance to a finding that the complainant was a free agent, and that the police 
only observed him without interfering with his liberty, we are unable to in- 
terfere.’’ But if the observation ” guided the complainant’s steps to the 
successive police stations where he had no option but to go to, one fails 
to see why the High Court were unable to interfere 

. 3638. What is Obstruction. — ^The obstruction here spoken of must 
be a physical obstruction, though it may be caused as much by the use of 
physical force, as by the use of menaces and threats. As the Law Com- 
missioners put it: “ Suppose that A presents a pistol at Z aud ihrcatens to 
fire at him if he goes in a certain direction in which he has a right to go, 
and thereby prevents him from going in that direction, does not A 
wrongfully restrain Z though in truth the pistol is not loaded ?'’C3) This 
was said m defence of tlie two last illustrations appended to the Draft Bill, 
and in which the offence was said to lie in the threat to set a savage dog at 
Z, if Z went along a path along which Z has a right to go A is stated to 
commit this offence, whether the dog be or be not savage if A induced Z 
to abandon the path by inducing in him a belief that the dog was really 
savage. These illustrations have been advisedly omitted, for the offence 
in such a case may as much be intimidation as wrongful restraint, and it is 
not wrongful restraint if A’s case falls under the exception since added to 
this section. But assuming that there is no question about its applicability 
the illustrations are only useful so far as they show that the obstruction 
here spoken of does not necessarily mean a physical impediment, but may 
as mudi consist of the use of physical force to control one’s movements as 
of a threat or order which operates on another’s will, in consequence of 
which he changes its natural operation. In fact the offence is determined 
by the effect caused, and not by the nature of the act by which it is brought 
about. So where the accused removed a ladder and thereby detained a 
person on the roof of a house, the act was held to amount to obstruction ” 
within the meaning of this section.^+> 

3639. No Obstruction. — ^The obstruction here referred to must 
be direct and actual, not indirect and ideal, such as putting pariahs on tie 
way of a Hindu procession which deterred the latter from proceeding on its 
way,^5) or snatching away licenses from the boatmen with the result that 
the authorities did not permit their boats to proceed further up a channeK^l; 
or where the accused ploughs up a thoroughfare which renders it less pass- 
able but not impassable.^7) As was observed in a case: S. 339 requires 
that the obstruction should be so complete and successful as to prevent the 
person obstructed from proceeding in any direction in which he has a right 
to proceed. The wrong here defined is a wrong against the person, and is 
not completed where Sie person is at liberty to go in any direction he 
pleases.”^®> 

364Q« Again an obstruction may be caused “voluntarily” as much 
' wi, ♦ • V T by an act intended to cause it as by an act by which 

Ob«toruction!^'**^" accused knew that it was likely to cause it In 

such a case the primary object of the accused may be 


(3) First Rep., s. 389. 

(4) Telapolu, (1884) i Weir 340. 

( 5 ) Venkalasuhba Reddy, (loio) M. 
W. N. 72; 5 1 . C. 851. 

> (6) V enk<itaramtak, £ M. L. T, 207, 4 
L C. 1117. 


(7) Rama Reddi, 2 M. L. W. 1035, 30 
1 . C. 749; Ram Lala, 15 Bom. L. R 103; 
19 L C. 177. 

(8) Ram Lala, 15 Bom. L. R. 103, 19 

I. a 177. 
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entirely different, but if it had the effect of suspending the freedom of 
movement of the other, it is a voluntary obstruction, and consequently^, a 
wrongful restraint, whatever may have been the motive, object or the inten- 
tion of the accused. The primary intention of the Police Sub-Inspector in 
Sheo Saran’s case<9) was certainly not to obstmct Sheo Saran, but his high- 
handed act had that effect, and he knew it He was, therefore, held respon- 
sible for it. So where the accused demanded a toll of fifteen rupees from 
the complainants for being permitted to take their carts across a certain 
ghaut, in consequence of which their carts were detained, it was held that 
as the demand of the accused was illegal their detention of the carts of the 
complainants was illegal, and it, therefore, amounted to a wrongful restraint 
within the meaning of this section 

In this case the demand was presumably not hona fide, otherwise in 
view of the exception the accused could not have been convicted This 
was the distinguishing feature of another case in which the accused, a bailiff 
of a Civil Court, went to execute a warrant of arrest of the judgment- 
debtor, and for which he proceeded to his house accompanied by some of 
the decree-holders men. On arriving there the bailiff noticed a palki with 
closed doors coming out of the male apartment of the judgment-debtor’s 
house. The accused believing that the judgment-debtor was effecting his 
esape in that way, stopped the pdki and examined it, notwithstanding the 
protests made by &e men accompanying it He found therein a pardanashin 
lady of quality who prosecuted him for wrongful restraint, but the accused 
was acquitted in view of the provisions of section 79 of the Code, the Court 
holding tiiat his act though unjustifiable was bona fide and undex' the circuit- 
stances excusable But for the exceptional circumstances the act was a 
voluntary obstruction, which would have been punishable under section 341. 
The same view was taken in another case in which the accused, a toll-keeper, 
demanded a toll which the cartmen declined to pay and left the place with 
their bullocks leaving their carts behind, and in which case the act of the 
accused was held justifiable because it was done in good faith.<^^) 

3641. The question what amounts to a voluntary obstruction is a 
. question of fact, but it is a question which depends 

Obitwct a*Per*on.*° interpretation of the legal concept 

obstruction ” Suppose, a person was threatened 
with a criminal prosecution if he persisted in going along a certain way, 
and fearing trouble he changed his course, would it be obstruction? It is 
apprehended not, because, in order to amount to an obstruction there must 
be the unconditional prevention of another’s movements, and not merely a 
threat that if a movement is persisted in, it might entail certain legal conse- 
quences In this case the person does no more than warn the other of the 
consequence of his persistency. He could not be said to obstruct him So 
a person who remonstrates verbally about another man’s trespass cannot be 
said to obstruct him.^*3) 

But suppose a man is taking his cart across a river The accused 
demands a ghat toll, which he declines to pay for the cart, but pays for him- 


(9) 10 W.^ R. 20 ; see ante. 

(lo) JowaJur Shah, lo W. R. 35. 

Chenchu Reddi, (1863) 
Weir (3rd. Ed.), 253. 


(12} Kanai Lai Gowala, 24 C 885. 
(13) Karaturi Nagamma, (1882) i 
Weir 339, 
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self. He is permitted to go but not with the cart. He cannot leave his 
cait behind, and does not go Can he complain of wrongful restraint? Ii 
is apprehended not ; because all that the section protects is the obstruction of 
any person, which cannot be said of a person who is free to go but not with 
his impediments This was evidently the view taken, though not expressed, 
ill the case of a person who was loading his cart to proceed to another hat 
when pei'sons interesied m the hat he was leaving, upturned the cart, so 
that its contents lay on the ground. The complainant was, however, not 
molested. The Magistrate convicted the accused under section 341, but 
Pigot and O'Kinealy, JJ , altered it to one for mischief under section 425.^4) 
The case of the accused who had placed an obstruction, in a road over which 
the complainant had a right of passage for men and beast, so as to prevent 
the cattle from passing, but leaving a loop for men to pass through was 
decided on the same ground, the Court holding that as the act did not pre- 
vent a person from proceeding in a direction in which that person had a 
right to proceed, the act was not punishable under this section, 

3642 . So again, a person may persuade another to desist from a 
. certain course of conduct, m which case it cannot be 

Obstruction*' illegally obstructed him. So where 

a person invited another to his house to give evidence, 
which he did not like to give, and whereupon he wanted to leave the house, 
but which the accused verbally told him he should not do without giving 
the evidence for which he had been called, but used no physical coercion 
or threat of personal injury; and the complainant did not leave the house 
for fear of offending the accused, it was held that the act of the accused 
could jiot be construed into an obstruction As the Court remarked • The 
moral influence which could have operated under these circumstances must . 
have been a mere general dislike or dread of giving offence to the accused 
but if through the existence of a feeling like this an expression of a desire 
of a mere silence is to be converted into the exercise of criminal restraint, 
no person of any social standing would be for a moment safe from crimmal 
charges based on the weakness and folly of other people 


3643 . Again, the word '' obstruction or 1! restraint ” implies a desire 
to proceed in a certain way — ^no movement of the 
Desire™”* Implies body, but a desite to cause motion If, therefore, 
®***^®* ’ there was never any such desire, there could be no 

ol>struction, though the accused may have intended it, and even expressed 
his intention to restrain another should he move from his present position 
But in such a case how is the complainant’s desire to be proved^ It is 
apprehended by his evidence, and the circumstances of his case. 

Lastly, this is an offence, which recalls the provisions of section 95. 
For though it is perfectly true, that any or the slightest obstruction causing 
another’s detention for an infinitesimal period of time would bring the 


(14) Juggeshuar Doss, 12 C. 55; 
contra in Lahanu, 27 Bom L, R 1419 

(15) (1889) I Weir 340; Rama Reedi, 
3 M L W 103s, 30 I C 749, 16 Cr. L 
J 701 (where the accused had plough- 
ed up a path) ; aliter, where the accused 
restrained the horse which obstructed 


the rider, Peria Ponnuswami, 100 I C. 
544, (1927) M S06. ^ . 

(16) Per West and Nanabhai, JJ, m 
Lakshman Kalyan, (1875) B U C 89; 
Sreenath Banerjee, 9 C 221 

(17) Muhammad Pin, (1894) 

No. 36. 
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obstructor within the penal visitation of this oifence, still, it is not what 
the section was intended for A person who detains another under circum- 
stances in which a reasonable man in the position of the parties could not 
complain, was certainly not intended to be dealt with for an offence under 
this section To hold otherwise would be to place crimes above the usual 
amenities of society (§ 3642) 

3644. Resistance under Claim of Right. — This case draws atlen- 

-- -- tion to cases in which the obstruction though 

Sec ions , . Voluntary, is sitill not '' wrongful Tt is so, not by 

virtue of anything in the section, but because of the general exceptions 
which override all penal provisions of the Code and extenuate acts which 
are otherwise exposed to their penalties The last case cited was an 
instance of this character Other instances might easily be multiplied A 
person who bona fide believing in his right to a property asserts his clairii 
thereto cannot be convicted of this offence The complainant and his 
wife were in possession of a certain house which they claimed under a will 
The accused claimed it from the same person by his right of adoption As 
such, he took possession of it during the absence of the complainant, turn- 
ing out the wife, and locking up the premises He was prosecuted for 
wrongful restraint, but the Court dismissed the complaint, holding the 
accused's act to have been done under a hona fide claim to the property 
The same view was taken of the accused who had prevented the com^ 
plainant from re-building a party-wall between his and the complainant's 
back-yard, and of one who locked up the door of the complainant's 
house during his absence to prevent his entry therein. The accused 
tied up and took to the police station a person who was found drunk and 
disorderly. It was held that the accused was justified by the common 
law of England which, in the absence of any Statutory prohibition, applied 
equally to this country. 

3645. Exception.— All these are cases decided independently of the 
exception made to this section They have been decided on the minimum 
requirements of law to support a criminal liability The cases contemplat- 
ed by the exception are necessarily limited. For they refer only to a 
dispute over a private right of way, in which case a person acting under 
a Iona fide claim of right is held to be protected Such a case arose where 
the complainant claimed a right of way through the premises of the accused, 
which the' latter denied, and built a wall-across to prevent the exercise of 
the right claimed by the complainant, in which case the Court was obviously 
justified in staying its hand under this section ^^3) 


(18) Sheo Nath, (1914) P L R. 34, 
Hi. C 844; Kdtdas, 30 C. W N. 192, 
(192s) C 1214 

(19) Howam (1889) B U. C. 451; 
Jones V. Foley, (1891) I Q B. 730; 
Bandu v Ndba, 15 B. 238 (241) ; Kafir 
thoppa V Sheshappa, 22 B. 8^; distin- 
guished in contra, in Haji Gulam Muhd., 
43 B 531, following Rudrappa, v. Nar- 
singrao, 29 B 213 (submitted"— 
Gulam Muhd, 43 B. 531 wrongly 
decided for reasons stated in the text). 


(20) V enkatachalam, (1881) i Weir 
339 

(21) Arumuga, 34 M 547 j* Samrctti, 
20 Bom L R. 106, 44 1. C 463 

(22) Ramasami Aiyar 44 M 913, fol- 
lowing Potaraju, 36 M 216; Timothy 
V Simpson, 4 L J. (N, S.) Ex 81, '40 
R R 722; Light, 27 L J M C i 

(23) Haveli, (1886) P. R. No 25; 
followed Natha Singh, (1910) P R. No. 
22, 7 I- C 493, 
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3646* The question whether what a person has done was done in 
good faith, is, of course, a question of fact and not of law. A person 
may have no right at all and yet he may believe in its existence But 
there can be no bona fide belief after the question has once been decided 
by a competent Court. 

340 . Whoever wrongfully restrains any person in such 
Wrongful confine- 3* manner as to present that person from 
proceeding beyond certain circumscribing 
limits, is said “ wrongfully to confine '' that person. 


Illustrations 

(a) A causes Z to go within a walled space, and locks Z in Z is thus prevented 
from proceeding in any direction beyond the circumscribing line of the wall A wrong- 
fully confines Z 

(b) A places men with fire-arms at the outlets of a building and tells Z that 
they will fire at Z if 2* attempts to leave the building. A wrongfully conWs Z 

[ Wrongfully restrains— s. 339 ] 


Synapsis. 


(1) Analogous Law (3647-^649), 

(2) Principle (36S0). 

(3) What is Wrongful Confine- 

ment (3651-3659) 

(4) " Circumscribing limits " 

(3653). 


(5) Imprisonment within an Im- if 

prisonment (3654). 

(6) W'hat is Wrongful (3655). 

(7) Lawful Arrest may Become 

Unlawful (3660). 

(8) Respondeat Superior (3661- ' 

3663). 


3647. Analogous Law.— ‘‘ Wrongful confinement is a species of 
wrongful restraint ” as defined in the last section. Wrongful restraint 
means the keeping of a man out of a place where he wishes to be, and has 
a right to be. Wrongful confinement is the keeping of a man within 
limits out of which he wish^ to go, and has a right to go In wrongful 
restaint there is only a partial suspension of one’s liberty of locomotion: 
in wrongful confinement there is a total liberty, but it is confined to a 
circums<^ibed area beyond which there is a total suspension of libert)^ 
The period of that suspension is immaterial for completing the offence;, it 
is only material for the purpose of aggravating it. So is also the mannej* 
of the confinement ' * 


3648. Both the last section as well as this, of course, refer only to 
a restraint or confinement which is wrongful ” in the sense of tHfeir 
being 'illegal.” They have no reference to restraints and confinement^ 
authorized by law or under colour of authority when they are justifiable 
under the provisions of section 79 Acts not so justifiable would, howevef, 
be i^nishable under this section whatever may have been the conception 
of his duty by the accused (§§ 584-590). 

3649. This section defines the offence of wrongful confinement? 
which is, ns such, punishable under section 342. That section, howev^So, 
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lefers only to a confinement foi less than three days, after which the 
jxnialty incuiTed for the offence is that piovulcd in the next section 
(s 343) That section, again, is confined to the oft’ence, the duration' of 
which does not exceed ten days, after which a still higher penalty as 

piovided in the next section (s. 344) is incurred Besides prolonged 

confinement there are other circumstances of aggravation, such as, foi 
instance, confinement of a person for whom a writ for his liberation has 
been issued (s 345), or confinement m secret (s 346) or confinement for 

ie purpose of extoition of property (s. 347) or a confession (s 348) in 

which case the aggravating factors are the same which enhance the penalty 
ordinarily incurred for causing hint (ss 300, 331) 

The procedure for redress m a case of wrongful confinement will be 
found set out under section 342 

3650. Principle. — This section carries the offence of wrongful 
restraint a step further For while in the case of wiongful restraint 
there is only an abridgement of one’s liberty, in a case of confinement there 
is an absolute suspension of liberty beyond certain prescribed limits The 
difference between wrongful restraint and wrongful confinement is onl}' 
the distinction between obstruction m one direction and obstruction on all 
sides Law, therefore, esteems this offence as far more serious than 
wiongful restraint, and it has consequently made more exhaustive piovi- 
sions for combating it 

It is sometimes difficult to say whether an act amounts to wrongful 
restraint or a wrongful confinement And, indeed, this is not surprising, 
seeing that there is an element of wrongful restraint always piesent m 
wrongful confinement (§§ 3647-3649) But all the same the two offences 
are distinct and distin^ishable (§§ 3651-3654) 

3651. What is Wrongful Confinement? — Confinement is a form 
of restraint in which a person is restrained from going beyond certain 
prescribed limits, and it becomes ^‘wrongful” if the restraint is illegal 
and the person is prevented from going where he has a right to go Tf 
one man merely obstructs the passage of another in a particular direction, 
whether by threat of personal violence or otherwise, leaving him at liberty 
to stay where he is or to go in any other direction if he ‘pleases, he is 
restraining him, it may be wrongfully, but it does not amount to confinement 
legal or illegal ^*4) 

As Coleridge, J , said speaking of the allied offence of false imprison- 
ment: “A prison may have its boundary large or narrow, visible and 
tangible, or, though real, still in the conception only; it may itself be move- 
able or fixed ; but a boundary it must have ; and that boundary the party 
imprisoned must be prevented from passing; he must be prevented fr6m 
leaving that place, within the ambit of which the party imprisoning him 
would .confine him, except by prison breach “ In geneial' i1 one 

man compels another to stay in any given place against his will, he imprisons 
that other just as much as if he locked him up in a room, and it is not 
necessary in order to constitute an imprisonment that a man’s peison shoffld 


C24) Per Patteson, J. in* Bird v. Jones, (25) Bird V Jones 7 Q B 742. 
7 Q B 742 (751, 752), 
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be touched The compelling a man to go In a given^ direction against his 
will may amount to imprisonment imprisonment is a total restraint of 
the person for however short a time, and not a partial obstruction of his 
will, whatever inconvenience it may bring on him.”^*^ 

3652. The detention of the person wrongfully confined must then be 
involuntary. He must be unwilling to remain within the circumscribed 
limits prescribed for him. If he submits because he must, it is no willing- 
ness For in order to neutralize the effect of the act the consent to leave 
must be free and not obtained under fear or misconception There 
can be no wrongful confinement when a desire to proceed has never exist- 
ed. nor can a confinement be wrongful if the person confined chooses to 
remain where he is It may be that the other has m such a case 
exercised his influence or dominated his will, but the use of moral influence 
is not punishable, whatever may have been its effect upon the will of 
anotherf 4 ) (§ 3642 ). 

As Coleridge, J, said: “It is one part of the definition of freedoir 
to be able to go whithersoever one pleases, but imprisonment is something 
more than the mere loss of this power* it includes the motion of restrainl 
within some limits defined by a will or power exterior to our own '"<5) The 
domination of that will or power must be direct so as to leave the othei 
no option but to submit to it It must be such as if disobeyed, the persor 
knows that the other would enforce obedience by use of physical coercion 
A policeman may, for example, intimate to a person that he must considei 
himself as m his custody He may not touch his person, err use anj 
force at all It is enough, for the other knows the consequence of dis 
obedience. In this sense moral force may do the work of physical coer 
cion, which is then unnecessary Such was the case of the Polict 
Superintendent who wrote to the plaintiff to proceed to and appear befon 
the Court of a certain Magistrate, at the same time sending two constable! 
to see that he spoke to no one, in which case the arrest was held to b( 
as complete as confinement, because there was the moral suasion backed U] 
by physical force to be put to use if necessary ^7) 


3653. This case shows, and as has been already remarked before 
p. ... - . it is no part of a wrongful confinement that thi 

person confined should remain in one place Ai 
was observed by the Madras Court that “ th( 
retainnig of a person in a particular direction by force of an exterio. 
will overpowering or suppressing in any way his own voluntary action 
is an imprisonment on the part of him who exercises that wiH.’*^^ 
“ If in the course of a night, both ends of a street w'ere walled up, an( 
there was no egress from the house but into the street, I should have iv 
difficulty in saying that the inhabitants were thereby imprisoned; but 
if only one end were walled up, and an armed force stationed outfid< 


(1) Per Patteson, J., in Bird v. Jones, 
7 Q.^ B. 742 

(2) S. 90 

(3) Muhammad Din, (1894.) B- R. No. 

36. 
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bq. « 
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to prevent any scaling of the wall or passage that way, I should feel 
equally clear that there was no imprisonment If there were, the 
street would obviously be the prison, and yet, as obviously, none would- 
be confined to it This is evident from the use of the phrase ‘‘ beyond 
certain circumscribing limits.” But w^hat should be the extent of such 
limits. Suppose the inhabitants of a w’^alled city are not permitted to 
leave it, and their detention within the walls is secured by stationing 
an armed force at the gates, should all the inhabitants be said to have 
been confined? No* because though they were all confined within 
circumscribed limits, still their confinement would not be wrongful, 
unless (a) the power that ordered their detention had no authority to 
01 del It, and (6) the persons so detained wished to go out of the city, 
and which they w’^ere not allc)wed to leave. The “ circumscribing 
limits” may thus be extensive so long as they are limited, but they 
may be so extensive as the limit placed may become indeterminate, as 
in the case of countries where the residents are not permitted to leave 
their boundaries without a passport, in w’hich case the arbitrary refusal 
of a passport would not convert residence into a wrongful ct^nfinenient 

3654. The fact that a person is in confinement does not preclude 

the possibility of this offence For there may be 
Impntoiunent with* an imprisonment within an imprisonment For 
in an Imprisonment. instance, a person rigorously imprisoned may be 
illegally confined in a solitary cell^ in which case 
the person- ordering his confinement would be as much guilty of this 
offence as if the person confined had been a free man. A prisoner con- 
fined in a jail was suffering from dysentery The civil surgeon ordered 
the jail hospital assistant to give him some enemas, which the former 
tried to do. The prisoner objected, and the hospital assistant there- 
upon ordered his being confined in a solitary cell He was held to have 
wrongfully confined him In this case the confinement was held 
to be wrongful because the accused had no power to order the con- 
finement of convicts in solitary cells, and even if he had the power his 
order was perverse and harsh and as such, entitled to no protection 
under section 79. 

3655. There can, of course, be no wrongful confinement, unless 

What is Wrongful? order of detention is illegal. If it was legal 

though improper, it may or may not be wrongful, 
for the question then depends upon the interpretation of section 79 
which prescribes the limits within which such wrongful acts are con- 
doned. If the power of arfest was legal the fact that it was exercised 
with undue harshness would not convert a legal arrest into an illegal 
one,^^0 But if the arrest was illegal, it suffices to make the confine- 
ment wrongful: it is not then necessary to prove superadded malice 
or corrupt motive, as in the case of an offence under section 220 ^^" 2 ) 
This was clearly pointed out by Birdwood and Jardine, JJ., in a case of 
which the facts were these : The accused, an Abkari Inspector, visited 


Per Coleridge, J., in Bird v, Jones, (ii) Amar Sing, lo B. 506 
7 ,,742 (746). (12) Naraiyan Babaji, 9 B H C R, 
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a toddy shop where the complainant and one Dhanjibhai were employed 
as agents for the sale of toddy Having reason to suspect that an 
offence under the Abkari Act^^s) had been committed, the accused made 
an inquiry, in the course of which the complainant made certain state- 
ments implicating his fellow servants The accused thereupon resolved 
to prosecute Dhanjibhai and make the complainant a witness in the case. 
But to prevent his being tutored, he ordered a peon to bring him to 
his camp; and there detained him during the night, and on the follov/ing 
morning sent him in charge of a sepoy to a Magistrate’s Court where 
the complainant repeated the statements made by him before the 
accused He was then set free. The accused prosecuted Dhanjibhai, 
and in the course of his trial admitted in his deposition that he had 
ordered his peon to bring the complainant to his camp, and had detained 
him there during the night. 

After the conclusion of Dhanjibhai’s trial, the complainant charged 
the accused with wrongful confinement under section 342 of the Code 
The Sessions Judge upheld the discharge of the accused on the ground 
that he had acted without malice and to the best of his judgment,” 
but the High Court held both those considerations immaterial, and the 
case was, therefore, remanded for further inquiiy.^^^) This suggests 
another inquiry The Magistrates are often in the habit of placing 
witnesses in a case to be examined before them under watch. There is 
nothing illegal in adopting this course, so long as the witnesses are 
merely watched against communicating with those already, examined 
or interested in the case. They have also the power to restrain wit- 
nesses who have been examined if they have reason to suspect that 
they are likely to tamper with other witnesses They may for the 
purpose even turn out persons from their Courts,, for, as Lord Abinger, 
C B , said : “ Every person who administers a public duty has a right 
to preserve order in the place where it is administered, and to turn out 
any person who is found there for improper purposes But this 
would seem to be the limit of the inherent power of Court It would 
not justify an act placing all persons present to be under restraint 
pending their examination. Such an act may be done from the best 
of motives, but motives do not count in crimes of this description 
The only defence possible in a case of wrongful detention is good faitf 
and mistake of fact protected by section 76 f§§ 581-598). 

3656 . But in judging of the exercise of good faith regard must be 
had to all the circumstances of the case, and motive is then a vef} 
material circumstance. So, where the complainant went to lodge < 
complaint with the accused, a Sub-Inspector of Police, and the latfei 
for some reason or other detained him at the Thana, but after a slibn 
interval after consulting his superior officer, he discharged him, wher^^' 
upon the latter prosecuted him for wrongful confinement, Jackson, J 
held that though the^ act of the accused in detaining the complainan 
was wrongful, still his act was protected under section 79 inasmuch ai 
he had consulted his superior officer, and there was no malice or motiw 
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shown for the act so as to explain it otherwise than on the ground of a 
bona fide mistake. There was no voluntary obstruction or restraint, 
but there was probably excessive and mistaken exercise of pow-ers; 
which, of course, is not chilly excusable m a police officer, and especially 
in one who must be a man of some experience ; still, it is not sufficient 
to render him liable to penal consequences.''^^^> 

3657. But in the case of public servants, the question that the 

power exercised was legal is not a conclusive answer to a charge of 
wrongful confinement, ff the power exercised was legal, it may justify 
a certain degree of harshness and impropriety, but there is a limit beyond 
which even the exercise of such power becomes penal. Such a cast 
may arise not only when a legal power is exercised maliciously for 
an illegal purpose, but also where its execise is attended with such high- 
handedness, tyranny or oppression as cannot be set down to mere 
misconception of duty or a horn fide mistake. For instance, a police- 
officer, making an investigation into a case under the provisions of 
Chapter XIV is empowered to summon witnesses likely to be acquaint- 
ed with the facts of a case.<^^7> But that does not justify their compel- 
ling a person to go with them, practically in confinement, and where 
they do soj they have to thank themselves if they are convicted for 
wrongful confinement The same fate should befall officers of 

police, who are wont to restrain their witnesses in a case challaned 
by them from being at liberty to move about or hold communication 
with persons disapproved of by them. Such a practice is all too com- 
mon m the mofussil, and it is sometimes defended on the ground that 
their witnesses were otherwise likely to be tampered with by persons 
interested in the liberation of the accused. This may, or may not be 
true but law does not sanction the doing of an evil so that good may 
come. It does not suffer the doing of a positive wrong to avert a 
contingent possibility of perjury. 

3658. So the police have no power to re-arrest a person for the 
same offence after he is discharged by a Magistrate, and a person re- 
arresting a person so discharged would be rightly convicted of wrongful 
confinement ^*9) In such a case the fact that the accused did not 
knoie that his act, was illegal is immaterial. For it is at least a mistake 
of law which is not a justification to a criminal charge. The accused, 
a police-officer of the British force, arrested the complainant, a British 
subject, who committed an offence in a Native State; and then returned 
to his British domicile. The Native State applied for his extradition, 
and the complainant thereupon petitioned the Magistrate of his district 
who intimated to him through the accused his exemption from arrest 
without his warrant or that issued by the Folitical Agent. Twelve 
days after the communication of this order by the accused to the 
complainant, a police-officer from the Native State came to the accused 
with a warrant of the State for execution, upon which the accused 
directed the complainant^s arrest. The latter informed him of the 


(i6) Budrool H ossein, 24 W R. 51 121 
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ordei passed by the District Magistrate, but he was nevertheless de- 
tained m custody till the matter was reported to the First Class 
Magistrate, who ordered his discharge. The complainant thereupon 
prosecuted the accused for wrongful restraint and confinement, and 
it was held that the accused was guilty of AA’-rongful confinement, to 
which the accused could not set uj) the plea of a mistaken view of 
uncertain law as a defence Nor could he defend his illegal act on the 
strength of many years’ practice The fact that he conformed to practice 
showed that he could not be charged with official perversity, while 
the fact that he promptly placed the whole matter before a Magistiate 
show^ed that he had no intention to exercise his authority harshly or 
unreasonably. But these w^ere held to be reasons which justified the 
Court in refusing to sanction the accused’s prosecution in the exercise 
of its judicial discretion, but they did not make the accused any the 
less guilty under section 342 But there is naturally a great gulf 
between such venial follies of a fool and the deliberately malicious 
act of a person in authority The complainant’s pigs w^ere found tres- 
passing, whereupon the accused, who were village-officers directed 
their capture The complainant resisted it, and thereupon the village- 
officers directed his arrest He prosecuted them for wrongful confine- 
ment, and the Court upheld the conviction for an act which it adjudged 
malicious ^^0 

3659. But, of course, malice is not an essential ingredient of this 
offence Here an illegal confinement without any bona fide belief in the 
existence of a legal right to detain is sufficient. So where a surgeon Was 
called to attend la woman In the early stages of labour, but 
who was not likely to need his services for some hours, but who never- 
theless locked the door to prevent his leaving the house until the child 
was born, and whereupon she was held indictable for talse imprison- 
ment 

3660. Lawful Arrest May Become Unlawful.*— Again, the fact 

that an arrest was at one time legal does not exempt the accused from 
all responsibility under this section, for the question in such cases 
is not whether an arrest was at any time legal, but whether it was at 
any time illegal. For instance, police-officers are empowered to arrest 
and detain persons in custody for a period of twenty-four hours Any 
detention beyond that period would, therefore, be necessarily illegal 
So jailors and others entitled to take persons in custody are empowered 
to receive and retain persons in confinement only for the period and 
subject to the conditions specified in their warrant of authority They 
cannot, therefore, lawfully confine a person a minute longer than is 
strictly *jnstified by their authority So also Magistrates malicious^ 
ly or perversely refusing persons bail in bailable cases run the risk of 
being under this section (§§ 611-617). 

3661. Respondeat Superior. — ^This is, again, an offence in which 
the principal is liable for his act done through the agency of another. 
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So, it a police-officer, without arresting a person himself, directs a 
private person to take charge of him, the police-officer is responsible 
in the same way as if he had himself made the arrest, the person 
arrested by his order being in law in his custody But this rule 

would only apply, where the other person effecting the arrest has no 
will of his own If he conspired with the other to effect the arrest, 
then it cannot be said that he was merely an agent carrying out the 
behests of another. For example, suppose a number of police-officers 
of varying grades were to conspire to confine a person, every one will 
be liable for tlie act in the same way as if he had been singl}^ responsible 
for it But this liability is peculiar and arises out of the dut} ot the 
police to rescue all persons wrongfully contined, so that police offi,-ers 
who fail in this duty are guilty of an illegal omission, and are conse- 
quently responsible to the same extent as if they had been all along 
privy to the commission of the crime But in the case of persons not 
subject to such liability, the same question may arise if instead of beine 
guilty ot a mere omission they take some active share in the confine- 
ment ot a person for a purpose common to them all. 

3662. In such cases two questions arise: Was the co-operation ot 
the other as an agent or as a confederate, and what part did he take 
m the continement? If suppose A gives a person B into the custody 
of a police constable C, alleging that B had committed house- 
breaking, and the police-officer thereupon arrests B A’s husband D 
then arrived and C's superior officer^ an Inspector disclaimed all res- 
ponsibility for B’s arrest unless D sign the charge-sheet, which D 
did B was subsequently discharged by the Magistrate, and he, there 
upon, sued D for false imprisonment, but to which he objected on the 
ground that the case w^as one of malicious prosecution, and as such 
beyond the jurisdiction of the Court in which the suit was 
which objection was sustained and the plaintiff non-suited. The 
plaintiff appealed and the only question argued was whether in the 
circumstances before set out the plaintiff's suit was one for false im- 
prisonment or a malicious prosecution and Willes, J , held fwith the 
concurrence of Keating and Montague Smith, J.,) that so long as the 
plaintifi' remained in the custody of a ministerial officer of the law, 
whose duty it was to detain him until he could be brought before a 
judicial officer, there was no malicious prosecution: ‘'The distinction 
between false imprisonment and malicious prosecution is well illustrated 
by the case where, parties being before a Magistrate, one makes a 
charge against another, whereupon the Magistrate orders the person 
charged to be taken into custody and detained until the matter can be 
investigated The party making the charge is not liable to an action 
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for false imprisonment, because he does not set a ministerial officer 
in motion, but a judicial officer The opinion and judgment of a judicial 
officer, are interposed between the charge and the imprisonment. There 
IS, therefore, at once a line drawn between the end of the imprisonment 
by the ministerial officer and the commencement of the proceedings 
before the judicial officer It is fallacious to inquire whether or not 
the one is severable from the other, until you find some inseparable 
connection betw’een them. ’'^3) 

So far then as the matter does not reach a judicial officer the 
accused who has invoked the aid of a minister of law is himself liable 
for the arrest effected by the other on his statement on the principle of 
respondeat s-uperior. But if the police arrest a person complained against, 
after inquiry, it is evident that the arrest being then made m the 
exercise of their own discretion they are liable for the confinement 
and the person making a false accusation would only be liable for an 
offence described under section 182 or 211, but nof this section. So 
where a valid committal order was issued upon the plaintiff's request 
and he merely told the proper official to do his duty, he was held to 
be under no liability to the defendant, if the latter* was arrested fur 
the whole sum, whereas he had in fact paid a portion without the 
knowledge of the plaintiff In such a case it was his duty to satisfy the 
official that his committal should be discharged ^4) 

3663. I'he responsibility of the master for the offence committed 
by his servant depends upon the nature of his employment and the 
order received by him If the servant or subordinate wrongfully con- 
fines a person to extort money for his superior, the latter cannot be 
held criminally liable, unless it can be shown that he had ordered the 
maltreatment But in an English case, a prisoner, who had been on 
bail, was acquitted of a charge of felony and ordered to be discharged 
He was then taken by the warders who were in charge of the pristmer 
to tlie cells below the Court and detained there by them for a short 
time until they had ascertained from him certain particulars. The 
guverm.r of the jail was not present at his trial, nor was the detention 
effected by his orders. But m an action against him for false imprison- 
ment he was held liable for the illeg*al acts of the warders in so 
detaining the acquitted prisoner. But in such a case the governor 
could not, of course, be held criminal^ liable though the warders would 
clearly be liable tor wrongful confinement. The accused, a watchman 
^ i. emigration agent prevented a labourer from leaving a depot 
wheie he was lodged and fed and to whom the emigration agent had 
made an advance of money. It was held that he was rightly 
convicted of this offence. ^7) xhe first accused brought into Bombay 
his mistress from Kolhapur He placed her in a brothel house in 
chaig'cv^i the second accused the entrance to which was guarded and 
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her movements were watched, though she was permitted to go out 
at tunes under surveillance It was held that both the accused were 
rightly convicted oi wrongful confinement and they were each sen- 
tenced to a year’s rigorous imprisonment. 

341. Whoever wrongfully restrains any person, shall be 
punished with simple imprisonment for a 

which iiiay extend to one month, or comp ‘ 
With fine which may extend to five hundred 
rupees, or with both. 

[Fc}j>on—s II IVtoJKjful n\s train t — s 339] 


Synqpsis. 

(1) Analogous Law (3664) (3) Proof (3667) 

(2) Procedure and Practice (4) Form of Charge (3668). 

(3665-3666) (5) Wrongful Restraint {Z%9) 

3664. Analogous Law. — This section prescribes punishment for an 
offence defined in section 339 Persons wrongfully confined may be 
searched for under a warrant issued by a Presidency Magistrate, 
Magistrate of the first class, or a Sub-divisional MagistrateJ^^ The 
High Court at Fort William, Madras and Bombay are further empoT\er- 
ed to issue directions of the nature of a habeas corfus for such 
persons On production of the person wrongfully confined or res- 
trained, the Court ordering the search may also order his release or 
discharge from custody. 

This section refers to the simplest form of the offence, that is to 
say, when it is merely a wrongful restraint and nothing more. The 
offence may be aggravated by the presence of other circumstances, in 
which case it may be otherwise punishable, e.g,, under section 357 or 
364 et seq 

3665. Procedure and Practice. — ^This offence is cognizable hui 
summons should ordinarily issue in the first instance. It is both 
bailable as well as compoundable, and is triable by any Magistrate, cind 
may be tried summarily. 

A question may arise and has arisen under this and the next section, 
whether on conviction of the accused under this section, it is competent 
to the Magistrate to cause the removal of the obstruction which consti- 
tuted the wrongful restraint or the wrongful confinement. The ques- 
tion depends upon the construction of section 517 of the Procedure Code, 
uaj||r which the Calcutta Full Bench has held, that ordinarily no such 
jurisdiction vests in the Magistrate, unless the case can be brought 
under the special provisions of section 522 of the Procedure Code which 
empowers the Court to restore another to the possession of the im- 
moveable property of which he has been dispossessed by use of criminal 
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force. The net result of this ruling then is this— that the Magistrate 
has the jurisdiction to order removal of Ihe^ obstruction only m the 
case of wrongful restraint or confinement which is attended by use of 
criminal force, but not in any other case 

3666. The punishment provided by this section is a light one, and 
the passing of a light sentence its commended by the draftsmen ot the 
Code who wrote: The oftence of wrongiul restraint, when it does 
not amount to wrongful confinement, and w^hen it is not accompanied 
with violence, or with the causing of bodily hurt, is seldom a serious 
offence, and we propose, therefore, to visit it with a light punishment <^ 2 ) 
Wrongtul restraint accompained wnth violence would be punishable 
under section 357. 

3667. Proof. — The points requiring proof are 

(I'i That the accused obstructed a person 

(2) That such obstruction was caused voluntarily. 

(3^ That it prevented the person from proceeding in a direction 
in which he had a right to proceed. 

3668. Charge.— The charge, if necessary, should run thus — 

“ 1 (yiamc and office of Magistrate, etc.) hereby charge you {napne of 
accused) as follows: — 

“ That on or about the day of at you wrongfully 

restrained one {name the person restrained) , and thereby committed an 

offence punishable under section 341 of the Indian Penal Code, and 
within my cognizance 

** And I hereby direct that you be tried on the said charge.’* 

3669. Wrongful Restraiiit. — ^The elements necessary to constitute 
an offence for which this section prescribes a punishment have been 
set out under section 339 which defines it (§§ 3634-3646). This section 
is the only one prescribing the punishment for that offence which may 
be of any duration. In the case of wrongful confinement, however, 
the Code has prescribed a graduated penalty commensurate with the 
duration of the confinement. But no such scale exists for this offence, 
the reason probably being that this offence, if long continued, would 
merge into the other offence of which it is invariably the commence- 
ment It is not, however, necessary that a wrongful restraint should 
necessarily be of a short duration For a person may throw up a wall 
across another’s way, and thereby cause him permanent inconvenience, 
which would amount to a wrongful restraint so long as the wall stands 
(§ 3638). In such a case the only penalty to which the accuseais 
subject IS that here provided, though the offence may continue to be 
repealed, and against which, according ta the view taken by the Full 
Bench of the Calcutta High Court, the Magistrates are powerless to 


(n) Mohini Mohm Chowdhury v v Mohini Mohm, S C W. N. 432. 
Harendra Chandra Chowdhury, 31 C. 691, (12) Note M, Reprint, p. 154. 

overruling contra in Debendra Chandra 
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contend, unless the offence is attended with the use of criminal force, 
in which case the Magistrate may cause the removal of the obstriic- 
tion^' 3 ) But in that case the Magistrate has lurisdiction, not because 
it is a case of wrongful restraint, but because it is a case in which force 
has been used, and a breach of peace is presumably apprehended 

For a further commentary on this ‘section, see s 339 (§§ 3634-3646) 
and s 340 (§§ 3651-3663) 


' 342. Whoever wrongfully confines any person, shall be 
Pum.hnent ,(or punislicd vAth imprisonment of either des- 
wrongful confine- criptton for a tcmi which may extend to one 9®^” 
year, or with fine which may extend to one 
' thousand rupees, or with both. 

[Persons ii Wrongfully confiness 340 ] 

Synopsis. 


( 1 ) Analogous Law (2670-i67i) 

(2) Procedure and Practice 

(3672-3673) 

(3) Proof (3674). 

(4) Form of Charge (3675- 

3676) 


(5) Principle (^677) 

( 6 ) Wrongful Confinement 

(3678-3680) 

(7) Legal Confinement (3681- 

3683). 

( 8 ) Contempt (3683) 


3670. Analogous Law. — ^This section which prescribes a punish- 
ment for the simple form of wrongful confinement defined under s. 
340 lies at the threshold of a number of offences of which it is but an 
element. Of wrongful confinement as such, there are at least six other 
varieties They are all really the same offence committed under various 
circumstances of aggravation. For instance, the next two sections 
deal with the offence when the confinement is prolonged to 3 and 10 or 
more days respectively, the penalty in that case varying from 2 to 3 
years respectively The aggravation of the offence on account of itvS 
prolongation is a circumstance which naturally lent itself to the drafts- 
men who wrote* “One aggravating circumstance is the duration of 
the confinement. Confinement for a quarter of an hour may some- 
times be a mere frolic, which would deserve only a nominal punishment, 
which, indeed, might be so harmless as not to amount to an offence. 

But wrongful confinement during many days will always be a most 
serious offence. We have attempted to frame the law on this suoiect 
m such a manner as to give the offender a strong motive for abridging 
the detention of his prisoner This view was indorsed by the I aM* 
Commissioners who said “ One cannot conceive of a wrongful con- 
finej^ent continued for ten days or more without deliberation and re- 
flemon and a special regard to the penal consequences, and when a 
man sees that by persisting in his offence, he is every day becoming 
liable to a certain additional punishment, the motive to set the prisoner 
free will grow stronger 


(13) Mohtni Mohan V Harendra Chan- (15) Note M, Reprint, pp 154, 155 
dra, 31 C 691, F. B. (16) First Rep, s 393 

(4) S. 93 
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3671, Ihe other circumstances of aggravation obtain their im- 
portance from the contempt of authority implied in confining one for 
whom a writ of liberation has been issued, or from the secrecy of con- 
finement, which makes the work of rescue more difficult, which 
further betokens a deep laid plot and a greater malignity. The remain- 
ing two cases of aggravation present in sections M? and 348 are the 
very cases calling for the enhanced penalties provided in sections 330 
and 331. 

T'hese cases exhaust all the cases of wrongful confinement, but 
they do not exhaust the offences of which wrongful confinement is a 
necessaiy ingredient Such is the offence of kidnapping, which is 
defined in section 359 and allied to which are the other offences of 
obstruction, slavery and forced labour. 

So again, without amounting to those offences, the circumstances 
of furtlier aggravation mentioned in section 345 or 346 may further 
heighten the offence, in w^hich case the charge should specify those facts, 
and the conviction should be foi two or more offences as disclosed by 
evidence. 

3672, Procedure and Practice. — This offence is cognizable, but 
summons should ordinarily issue in the first instance. It is both bail- 
able as well as compoundable, and is triable by a Presidency Magistiate 
or a Magistrate of the first or second class 

3673, In cases of wrongful confinement, it sometimes happens that 
the confinement is not continuous, the accused being confined inter- 
mittently, m which case each act of confinement would constitute one 
offence distinct from another confinement, though it may have been in 
pursuance of the same illegal policy. The question really depends upon 
the meaning of the phrase ‘The same transaction ” as used in section 
235 of the Procedure Code. But though that section may sanction the 
joinder of a number of charges, it does not make such joinder com- 
pulsory, nor is it even expedient if either the accused are likely to be 
bewildered in their defence by having to meet many disconnected 
charges, or the prospect of a fair trial is likely to be endangered by 
the production of a mass of evidence, directed to many matters, and 
tending, by its mere accumulation to induce an undue suspicion against 
the accused/^^^®^ 

5674. Proof. — ^The points requiring proof are:— 

(1) That the accused obstructed a person. 

(2) That it was caused voluntarily. 

(3) That the effect of the obstruction was to restrain the person 

from proceeding beyond a certain limit. 

(4) That such restraint was wrongful. 


I East P C 430; Lesley, sg L. J. (18) Per Birwood, J, in Fakirapa, 15 
M C 97. B 
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3675. Charge. — The charg-e under this and sections 343 and v344. 
should run thus * — 

“I {name and office of Magistrate^ etc ) hereby charge you {va)ac of 
the accused) as follows: — 

“ That on or about the day of- at you wrongfully confined 

[{name the person so confined) {and <add in a case of section 343 

or 344) for days] and thereby committed an offence punishable under 

section 342 {or s 343 or s. 344) of the Indian Penal Code, and within my 
cognizance. 

And I hereby direct that you be tried by the said Court on the said 
charge. 

3676. If the confinement w^as in secret, making the offender liable 
to the added penalty as provided in s 346, then the fact should be men- 
tioned in the charge in which the charge should be a charge under two 
heads, the second head of which should run thus’ — 

And since you confined the said for the said period of days 

in such manner as to indicate an intention that the confinement of the 
said person may not be known to any person interested in the persan 

so confined, to wit or to any public servant, to wit [or that the 

place of such confinement may not be known to {or discovered by) any 
such person {or public servant)] and thereby you are liable to the addi- 
tional sentence prescribed in section 346 of the Indian Penal Code, etc. 

3677. Principle. — L.aw esteems the person of every man sacred so 
that it punishes any interference with it^ whether by way of assault 
restraint or confinement. As assault may be justifiable, or it may not, 
so may be a restraint or a confinement, e,g , in the case of a dangerous 
lunatic But in each case it punishes the act unless its justification is 
made good by the defence. In the case of assault and hurt the mental 
element of criminality is supplied by the word ‘'voluntarily''; in the 
case of restraint and confinement it is supplied by the word “ wrong- 
fully,” But there is a difference in approaching the two questions. Foi 
while the. word “voluntarily" refers to the offender's volition and in- 
tentionality independent of the effect, the word “ wrongfully ” looks 
at the effect rather than to the intention In this respect it reverses 
the order in which the Code judges of the criminality of most offences 
But the effect in each case is the same, though the mode of proof neces- 
sarily varies (§§ 64-67). 

3678. Wrongful Confinement. — ^Wrongful confinement is a fc-rm 
of wrongful restraint in which a person is kept xvithin limits, out of 
which he wishes to go, and has a right to go.f^^^ Every confinement of 
a person is an imprisonment, whether it be in a common prison or in 
a private house, or in the stocks, or even by forcibly detaining one in 
the public streets.<^®) But merely preventing a man from proceeding 
along a particular way, giving him freedom to go by any other way 


(19)' Not^ Reprint, p. 154 


(20) 2 C. Inst, 482, 589 , Cro Car,, 209 
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if he chooses is not a confinement though it may amount to a wrong- 
ful restraint 

3679. The offence of wnnigfui confinement is complete/’ as soon 
as the confinement is complete, and it is wrongful The intention 
motive and purpose of the confinement is then immaterial though they 
will necessarily mitigate or aggravate the crime (§ 3644). So it was 
held not to be a false imprisonment where a person who had an idiot 
brother bed-ridden in his house, kept him in a dark room without suffi- 
cient warmth or clothing. <^3) A confinement at one time legal may 
become wrongful by a subsequent act which departs from the authoriz- 
ed manner of confinement, or exceeds the limit prescribed therefoi. 
So a jailor detaining a prisoner after the expiration of his sentence 
would DC guiltv of wrongful confinement^®-^'-* (§ 489) But is a jailor 
equally guilty for executing an illegal warrant supposing it to have been 
issued by a Court without jurisdiction, or under circumstances not 
justifying it. Such a case arose in England, where under the Debtor’s 
Act(®s) a judgment-debtor may be imprisoned for a period not exceed- 
ing a year, but a warrant for the arrest of the plaintiff was drawn np 
in which the period of his detention was not specified, and as a result 
the plaintiff was detained in custody for four days more than the year 
for which his detention w^as justifiable under the Statute, and after 
w^hich he was discharged on his application to a Judge The plaintiff 
sued the governor of the jail for wrongful confinement for the period 
of four days claiming £100 damages, but he was non-suited, Kelly, CB.. 
and Pollock B., both holding that “ whether a time for the imprison- 
ment were limited or not, the officer is not bound to enquire what 
Statute is violated^^^ri 

So in a similar case Stephen, J., said: “The warrant protects the 
governor. No more need be said Where therefore the warrant is 
of a Court or officer having prima facie jurisdiction, the jailor is protected 
if he acts within its terms, whatever may be its illegality But the 
case is different where the warrant is on its face issued by a person 
who has no jurisdiction to issue a warrant, ^3^ or where a warrant on 
the face of it mentions the period of detention, in which case any in- 
carceration beyond that period is necessarily illegal and for which the 
jailor will be civilly, and may even be criminally, answerable. So where 
a warrant is issued under a Statute and which is mentioned therein, the 
jailor is deemed to have notice of the period of legal detention thereby 
permitted, and any detention beyond is actionable So where the plain- 
tiff was committed for contempt in not answering to a bill in chancery, 
and the Statute relating to contempt provided that, unless the person so 
committed is brought to the bar of the Court within thrity days from 
the time of his being in custody, the jailor shall discharge him out of 
custody, and the jailor failed to so discharge him he was held liable in 
an action for wrongful confinement. 

Bird V. Jones, 7 Q. B 742, 

S.^339. 

Smith, 2 C & P 449. 

Migotti V Colville, 4 C. P D. 233; 

V. Rose, L R- 4 Q B. 486 
(25) 32 & 33 Viet., c 62, s 4. 

(j) Qreoives y, Keene, L. R. 4 Ex D 


(21) 

(22) 

(23) 

Molfe 


73 ( 75 ) ; to the same effect Foulkes, 15 
M & W 612; Olliet V. Bessey T Jones, 
Rep 214; Butt V. Netvman, Gow 97 

(2) Henderson v Preston, 21 Q. B D 
362 (365). 

(3) , per Lord Esher, M. R., p. 366 

(4) Moone v, Rosq, L R 4 Q B 486, 
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3680. The fact that a person was already in confinemeot not 
preclude the jailor from being* held liable for wrongful confinement 
Such would be the case where he illegally puts a prisoner into a solitary 
cell, or confines him in barracks in which he ought not to be (§§ 3634- 
3638). 

All these are cases of the abuse of lawful authority And when it 
is so the offence of wrongful confinement is committed, though it may 
be due to the ignorance of the accused or to his perversity oi malice. 
If it is due to the latter causes, the offence w^ould naturally be regarded 
as far more serious than when it is merely a technical one due to the 
ignorance of law or to a blind adherence to practice In such cases 
the case may conceivably fall within the terms of section 79 The ac- 
cused, who was the decreeholder got the complainant arrested in execu- 
tion of his decree on a warrant obtained from Court. It appeared that 
the judgment-debtor while returning from Court had stopped in the 
way to get a petition WTitten for him by a petition writer when he 
was arrested It was held that that fact did not limit his immunity 
from arrest provided by s. 135 (2) of the Civil Procedure Code; but that 
while both the bailiff and the decree-holder were guilty of this offence ; 
but that a nominal fine of Rs. 20 was all that was called for^s) 
(§§ 3644-3646) 

3681. Legal Coofinement. — K charge under this and allied sec- 
tions may be rebutted by shewing that the confinement was autho- 
rized by a competent authority, which would then be a sufficient answer 
to the charge. Such confinement may be authorized under civil process 
under a warrant or order of a Court, or under the warrant of a criminal 
Court having iurisdiction in the matter, it being then immaterial whe- 
ther the warrant issued was legal or illegal so long as it was not on 
its face illegal And where a person is confined on conviction, the 
jailot is bound to keep him in confinement until he hears officially that 
the order which justified his custody has been set aside Where the 
Court is a Court of limited jurisdiction, the jurisdiction of the bailiff 
acting under its authority is necessarily confined within that juris- 
diction, and any arrest outside may expose the arrester to the perils 
of this section. 

3682. There are cases in which a person would be justified in 
arresting without a warrant. Such cases are in the case of police- 
officers specified m sections 54, 55 and 57 of the Procedure Code And 
police-officers are empowered to pursue persons whom they are em- 
powered to arrest without warrant to any place in British India. So 
^'any private person may arrest any person who,i« his vieiv, commits 
a non-bailable and cognizable offence, or who has been proclaimed as 
an offender. But he should, without unnecessary delay, make over the 
person so arrested to a police officer, or, in the absence of a police- 
officer, take such person to the nearest police station. Persons arres- 
ted bv the police without warrant shall not be detained in custod}^ for 


W Ram Lpl, (1916) P. L. R 121, 36 (7) Greaves v Keene, 4 Ex. D 73; 

Henderson v Preston, 21 Q B D 36;?, 
(0) Shrgold v. Holloway, 2 Str, 1002. (8) S. 58, Cr P, C 

(9) S, 59. Cr P. C, 
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a longer period than under all the circumstances of the case is reason- 
able, and such period shall not, in the absence of a special order of a 
Magistrate under section 167 of the Procedure Code, exceed twenty- 
four hours, exclusive of the time necessary from the place ot arrest 
to the Magistrate’s Court Magistrates are also empowered to 
arrest or order any person to arrest a person found committing any 
offence in his presence Moreover, any Magistrate may at any time 
arrest, or direct the arrest, in his presence, within the local limits of 
his jurisdiction of any person for whose arrest he is competent at the 
time and in the circumstances to issue a warrant These are only 
the general powers of arrest as conferred by the Code of Criminal 
Procedure. They are not exhaustive of the powers of arrest which 
have been conferred by special and local laws on officers and persons 
therein defined, and in which case the power of arrest being an abridg- 
ment of the natural liberty of man must be exercised strictly subject 
to the terms and conditions of the enactments conferring the power ha) 
In all such cases the detention made is legal and cannot be complained 
ol under this section as wrongful. h4) No writ of habeas corpus can 
issue for the liberation or production of the person so confined hs) 


3683. Again, certain Courts possess the power to order arrest for 
(Z) Contem t Contempt of Court The law relating to such 

^ ) on emp power of arrest has been already the subject of 

extended notice and to which reference is directed for more particular 
information (§§ 116-118, 644, 2408-2418). 


For a general discussion of the principle of the subject here only 
briefly set out, reference should be made to s. 340. 


343. Whoever wrongfully confines any person for three 
Wrongful confine- ^ays or more, shall be punished with im- 
mont for three or prisonment of either description for a term 
more days. which may extend to two years, or with fine, 

or with both. 

[Person — s ii Wrongfully confines — s 340] 


(10) S 61, Cr P. C 
(ti) S. 64, Cr. P. C 

(12) S. 65, Cr. P. C. 

(13) Such powers are conferred by the 
following Acts. Abkan Act (Mad Act T 
of 1886), s 34; Arms Act (XI of 1878), 
s 12; Cantonment Act (XIII of 18^), 
s 15; Criminal Tribes Act (XXVII 
1^71), s 20; Cruelty to Animals Ac 


_9), s i; Emigra- 
83), s 82, cl (2), 


(Beng Act III of liS 
tion Act (XXI of 18 
Excise Act (XXII of i88i), s 207, Beng 
Excise Act (Beng Act VII of 1878), ss 
40, 41, Explosives Act (IV of 1884), 
s 13, Fisheries Act (IV of 1897), s 7; 
Forests Act (VII of 1878), s. 63, ih ; 
Upper Burma' Forest Reg. (V of 1898), 
s 63; Gambling Act (III of 1867), s 
?i; tb, (Beng Act IJ of 1867), s. iij ibt 


(Bombay Act IV of 1887), s 12-A, ib 
(Burma Act XVI of 1884), s 7, Muni- 
cipalities Act (N W P Act XV of 1873), 
s 35; Burmah Act (III of 1898), s. 194, 
Police Act (V of i&i), s 34; Railways 
Act (IX of 1890), ss 131, 132, Reforma- 
tories Act (VIII of 1897), s 29; Salt Act 
(Beng Act VIII of 1864), s 24; ib 
,Mad. Act IV of 1889), s 49; t6 (Bom 
Act II of 1890), s 39; besides these are 
various pther Acts and Regulations, such 
as Beng Reg III of 1818, Mad Reg II 
of 1819, Bom Reg XXV of 1827, etc,, 
etc 

(14) Ameer Khan (The Great Wahabi 
Case), 6 B L. R., 392, 456, 459 , , 

( is) Ib , per Norman, J , the point is 
now made clear by the amendment of 
s. 491, by addition of clause (3)« 
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Synopsis. 

(1) Analogous Law (3684) (4) Charge (3687) 

(2) Procedure and Practice (S) Wrongful Confineme^tt for 

(3685). three days^^ (3688-3689). 

(3) Proof (3686). 

3684. Analogous Law. — ^This section adds an aggravating circum- 
stance to an offence punishable under the last section, that circum- 
stance being the longer duration of confinement, entailing a proportion- 
ately higher penalty (§ 3670) 

3685. Procedure and Practice. — ^This offence is cognizable, but 
summons should ordinarily issue m the first instance It is bailable, 

Imt not compoundable, and is tiiable by the Presidency Magistrate, or 
a Magistrate of the first or second class. 

3686. Proof. — Tht points requiring proof are those mentioned 
under the last section (§ 3674) in addition to which prove — 

fS) That such confinement lasted three days 

3687. Charge. — See the form in § 3675 

3688. Wrongful Confinement “for three days.'^ — ^The only point 
calling for notice under this section is the phrase for three days/' 
which aggravates the offence otherwise punishable under the last sec- 
tion This term evidently means that m order to expose the accused 
to the enhanced penalties of this section, the durance vile must not 
be less than for three days, but must be at least of three full days or 
more up to within a minute of ten days, after which the terms of the 
next section come into operation The position then is this: Under 
section 342 the penalty is the same whatever the period of confinement 

be three hours or three days, provided that the third day is not com- .. 
pleted. If it IS, the accused makes himself liable under this section, 
and continues to be so liable if the tenth d.iy is not completed in con- 
finement, after which the accused renders himself liable to the still 
higher penalty of the next section, 

3689. The question what should be the starting point for this 
calculation is nowhere foreshadowed in the Code But it is not difficult 
to see what was intended The confinement is a highly illegal act, 
and the accused is not entitled to a moment's deduction as a matter 
of grace. The days will, therefore, count as fr(')m the moment of the 
illegal confinement, and such a day change every twenty-four hours, 
irrespective of the diurnal motion of the earth. 

For a commentary on the general subject of wrongful confinement, 

s 340 (3651-3663) and s. 341 (§ 3669 ) 

344. Whoever wiongfully confines any person for ten 
Wrongful confine- ^^ys Or iiiore, shall l)e punished with iin- 
teentfortenormore prisonmcnt of either description for a term 
which may extend to three years, and shall 
also be liable to fine. 

[Persofir—s ir 

I P C— 


Wrongfully confines-— s 340 ] 
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Synopsis. 

(1) Analogous Law (3690) (4) Confinement for Ten Days 

(2) Procedure and Practice or More (3693) 

(3691) (5) Other Aggravations (3694) 

(3) Proof (3692). 

3690. Analogous Law. — This section refers to the last degree of 
aggravation merely from the point of duration of the confinement It 
provides the maximum penalty of three years in addition to an unlimi- 
ted fine, whatever may be the length of confinement in excess of ten days 
But presumably such confinement cannot be without a purpose And 
if the purpose is illegal then the offence would be very different and 
subject to a much enhanced punishment according to the natui’e 
of the offence committed And if in such a case w^rongful confinemerl 
was necessary to commit the higher offence it may be that the offence 
will merge into that offence for which alone the offender ma}?- then be 
punishable. 

Again, if the confinement was, moreover, in secret, the accused may 
be liable to the additional penalty provided in section 346, in which rase 
the fact should be mentioned in the charge (§ 3705). 

3691. Procedufe and Practke. — ^This offence is cognizable, but 
summons should ordinarily issue in the first instance It is bailable, but 
not compoundable, and is triable by the Court of Session, Presidency 
Magistrate or a Magisti'ate of the first or second class. The sentence 
of imprisonment, it will be noted, is under this section compulsory, 
though the term may even be momentary, but it cannot be dispensed 
with.C^^) 

The other procedure applicable to this offence will be found «et 
out under s. 342 (§§ 3672, 3673). 

3692. Proof. — ^The points requiring proof are the same as for an 
offence under section 342, in addition to which prove — 

(S) That such confinement lasted for ten days or more. 

3693. Confinement for ten days or More. — ^This offence goes a 
step further than the last, inasmuch as it provides a still higher penalty 
for an illegal confinement lasting for ten days or more. In order to 
establish this offence all the points required to be proved under section 
340 would have to be necessarily proved, in addition to which must be 
proved an incarceration for ten days or more. The commencement of 
the time of the illegal confinement marks the commencement of a day 
within the meaning of this section (§§ 3688-3689). Where a confine- 
ment was initially l^gal and only became illegal subsequently, the dav 
will commence to count as from the moment when the person wrong- 
fully confined became entitled to liberation (§§ 366-368). 


(i6) Bahirajtt i B. H. C R. 39 
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3694. Other Aggravations. — If the confinement was clandestine the 
offender would be liable to the additional penalty provided in s 346. 

If it was, moreover, with the knowledge specified in section 34S he will 
be again liable to another extension as therein provided These two 
aggravating circumstances may co-exist and occur m any case of illegal 
confinement of whatever duration and under whichever section punish- 
able In such a case, the Court should further see if the offence does 
not by reason of the intention or motive disclosed fall under the higher 
penalties provided for the offences of which kidnapping and abduction 
are two elements In all such cases the offence should be, of course, 
dealt with under its appropriate section. 

345. Whoever keeps^S,hy pei\son in wrongful confine- sessi* 
ment. knowing that a writ for the liberation ?st oj 
Wrongful confine- of that person has been duly issued, shall be 
Xlelwbnwlu punished with imprisonment of either des- g 
has been iseued. criptioii for a term 'which may extend to two 
years in addition to any term of imprison- 
ment to which he may be liable under any other section of this 
Chapter. 

[Permt-s it Wrongfully confines — 340 ] 

Synopsis. 

(1) Analogous Law (3695) (4) Form of Charge (3698). 

(2) Procedure and Practice (5) Confinement in Contempt of 

(3696), • Writ of Liberation (3699- 

(3) Proof (3697) 3700). 

3695. Analogous Law. — This section does not provide for an in- 
dependent offence : but only provides tor an enhanced penalty in case of 
a conviction of an offence under Chapter X\% and m which the facts 
stated in the section further occur The next section has also the same 
purpose in view 

3696. Procedure and Practice. — ^As the writ for liberation for the 
person wrongfully confined is postulated in an offence committed under 
this section, thei offence is "non-cogriizable, the only power which the 
police can exercise being to apply to the Magistrate or fudge for a sum- 
mons for the appearance of such person, who being guilty of contempt, 
is regarded as a fit person for that Court’s punishment. Ordinarily, a 
summons should issue m such a case It is bailable, but is non-com- 
poimdable, and is, triable by the Court of Session, Presidenev’’ Magis- 
trate, or a Magistrate 01 the first or second class, 

3697. Proof.' — ^The points requiring proof are — 

(1) That accused kept a certain person in confinement 

(2) That such confinement was wrongful 

(3) That a writ for the liberation of such person had been duly 
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(4) That accused knew of it, when he kept the pei son wrongxully 
' confined. 

3698. Charge.--iln addition to the principal charge for an offence 
under this chapter, as may be proved, a charge under this section should 
state : — 

“ And that you on or about the day of at ^wrongfully confined 

the same A B, knowing at the time of such wrongful confinement, that 
a writ for the liberation of the said A B had been duly issued, and 
thereby you have rendered yourself to the additional punishment as 
provided m section 345 of the Indian Penal Code, and within my cogniz- 
ance {or within the cognizance of the Court of Session, or High Court),” 
etc. 

3699. Ccmfinemput in Contempt of Writ of Liberation.— As else- 
where remarked (§ 3695) this section only provides an additional 
penalty for an offence, which is in the nature of a contempt, for continu- 
ing to keep in confinement a person, after knowing of a writ of libera- 
tion duly issued for him. The implication of law here is that as soon, 
at any rate, as the accused hears of the issue of an order for the release 
of his captive, he should set him free. For he then becomes morally as 
well as legally bound to obey the laws of his land And if therefore, 
he continues to hold him captive in defiance of the writ, he does so in 
defiance of the law which has sanctioned his enlargement. No cases 
have yet been decided under this section, but it raises a number of 
knotty points upon which the case-law will have to address itself, 
should such an opportunity ever arise. In the first place, the section 
requires that in order to make the accused liable^ to the_ enhanced 
penalty here prescribed, he must knbw of the writ of liberation Such 
knowledge must come to him through the medium of his senses. If 
he merely suspects or believes that, such a writ is likely to be issued 
or must have been issued, he is not bound to act upon his suspicion 
or belief on pain of rendering himself obnoxious to the enhanced 
penalties of this section. 

Knowledge is a much stronger word that belief, as the latter is 
stronger than “ suspect.”''’?^ It implies that degree of comiction 
which is, or at least amounts to, 'visual perception or credible in- 
formation. A mere hearsay gossip is not enough. The know- 
ledge, again, must be of the writ for the liberation of the 
accused’s captive. It pre-supposes' the actual issue of_ the writ, 
knowledge of which must then be posterior to the time of its 
issue. That writ must, again, be for liberation, and it must have been 
duly issued. Such a writ of liberation may be issued by the High Courts 
of Calcutta, Bombay and Madras under the provisions of section 491 
of the Procedure Code. In that case the writ must contain a direction 
for setting the person at liberty as provided in clause (b) of that sec- 
tion. A writ for any other purpose would not amount to a writ for 
liberation. In England the superior Courts are empowered to issue a 
writ of liberation called the Mainprize, but as Norman, J., pointed out, 


(17) Rango Tinaji, 6 B. 402 (403). 
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it is a jurisdiction which was never possessed by the High Courts of 
this country/'®^ And the Code of Cnminal Procedure empowers no 
Court to issue such a writ. The power of discovery of persons wrong- 
fully conimed conferred on the Presidency Magistrate, Sub-divisional 
Magistrates, and Magistrates of the first class is a limited power of 
search, and not of liberation. ; 

The section has thus but a limited operation. 

3700. Again, the writ of liberation must have been duly issued and 
subject to and in conformity with the law, which of 
Duly Issued. course, implies that it must be a legal writ issued, 

this will be presumed m the case of writs issued by the supenor Courts, 
which are the only Courts empowered to issue them.^'sl 


346. Whoever wrongfully confines any person in such 
manner as to indicate an intention that the 
Wrongful confine- confinement of such person may hot be 
known to any person interested in the person 
so confined, or to any public servant, or that the place of such 
confinement may not be known to or discovered by any such 
person or public servant as hereinbefore mentioned, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, in addition to any other 
punishment to which he may be liable for such wrongful con- 
finement. 


[Persolus 11 Wrongfully confines— s 340. Public servmU—s, 21.] 

Synopsis. 

(1) Anulogous Law (3701) (3) Proof (3703).. 

(2) Procedure and Practice (4) Form of Charge (3704). 

(3702). (S) Secret Confinement (3705), 

3701. Analogous Law,— This is another subsidiary section which 
is likely to be more widely useful than the last But m each case the 
object is the same -to enhance the punishment for an offence commit- 
ted under Chapter XVI by reason of the aggravation here described. 
The section will thus furnish as an additional charge to the one for 
which the accused is being already tried. 

3702. Procedure and Practice.— JThis section is cognizable, but 
summons should ordinarily issue in th^ first instance. It is bailable but 
not compoundable, and is triable by the Court of Session, a Presidency 
Magistrate or a Magistrate of the firU or second class. For the rest 
of the procedure applicable to the section, reference should be made to 
sections 341, 344. 


Sessior 
Pres i 
or Maj 
I St or 
class. 
Non-co 
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Bailabl 
Not CO 


(18) Ameer Khan 6 B. L. R 392. 


(19) S 491. Cr. P. C, 
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3703. Proof. — The points requiring proof are those for an oftence 
under section 341 in addition to which prove * — 

(5) That such conQnemcnt was secret 

(6) That the secrecy was against — 

(a) any person interested in the captive, or 

(&) a public servant, or 

(r) discovery of the place of confinement. 

3704. Charge. — ^The charge under this section may be indepen- 
dent^^°^ or additional to the wrongful confinement for which' the offender 
would be liable according to the duration and purpose of the confine- 
ment. It should run thus — , 


“ And whereas you confined the said A B m such manner as to 
indicate an intention that the confinement of the said A B may not be 

known to any person, to wit interested in the person so confined, 

[(or to any public servant, to wit ) or that the place of such con- 

finement may not be known to (or discovered by) any such person (or 
public servant)], and thereby you are liable to the additional punish- 
ment provided in section 346 of the Indian Penal Code and within my 
cognizance,'' etc 

3705. Secret Confinement. — Secrecy is the badge of many crimes. 
It is never a badge of honesty A person incarcerating another is guilty 
of the offence which may be great or small, but when he takes care to 
conceal his captive so as to place him beyond the reach of those in- 
terested in his liberation,' he is obviously guilty of a greater crime, 
because by hiding his victim he. naturally aspires to make himself the 
master of the situation This is the natural tactic practised of set 
purpose by the brigands on the Bulgarian frontier where men and 
women are kidnapped and held up to heavy ransom A similar offence 
is not linlikely in this country where child- stealing is not unknown 
Of course, the offence gains its encmmity not merely by reason of the 
secrecy, which may as much be for additional security, as by the in- 
tention of making the work of rescue difficult, by concealing the person 
in secret, so as to put the person beyond the reach of law or legal 
force. This fact must be established by evidence, otherwise this sec- 
tion cannot apply It is not, however, necessary that the person 
interested in the person confined, or the public servant should have 
previously taken any steps to discover him, nor is it necessary that such 
an attempt, if any, made, should have come to the knowledge of the 
accused. The offence lies in the intention and not in the success of 
secrecy. 


347. Whoever wrongfully confines any person for the 
Wrongful confine. P^^T^ose of cxtorting from the. person con- 


mene'tf) extoH pro-* 
perty of constrain to 
illegal act. 


fined, or. from any -person interested in the 
person confined, any property or valuable 
security, or of coii'st raining the person con- 


(20) Semble in Sreenath Bmerjee, 9 C. (21) Sreenath Benerjee, 9 C. 221 
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fined or any person interested in such person to do anything 
illegal or to give any information which may facilitate the 
commission of an offence, shall be punished with imprison- 
ment of either description for a term \vhich may extend to 
three years, and shall also be liable to fine. 

[Ferson—^ ii Valuable a aunty— s 30 Otjciuc — s 40 Wrongfully ioiifuieA—h 340] 

Synopsis. 

(1) Analogous Law (3706) (3) Proof (3708) 

(2) Procedure and Practice (4) Form of Charge (3709). 

(3707). (5) Confinement for Extortion 

(3710-3712). 

3706. Analogous Law. — ^The language of this and the next section 
should be comjiared with that used in describing the causing of hurt 
for a similar purpose in sections 329 and 330 In this case the confine- 
ment may be superadded to the hurt or grievous hurt caused, and it may 
be, moreover, with knowledge of the writ for the liberation of the person 
confined, or in secret so as to be further punishable under sections 345 
or 346 The confinement may be of the person from whom the pro- 
perty or information is directly received, or it may be of another inter- 
ested in the person irom whom some benefit is expected. 

3707. Procedure and Practice. — ^This offence is cognizable, but 
summons should ordinarily issue in the first instance. The Magistrate 
may, however, issue a search-warrant at the same time for the person 
so confined It is bailable but not compoundable, and is triable by 
the Court of Session or a Magistrate, Presidency, first or second class 

3708. Proof. — The points requiring proof are: — 

(1) That the accused confined a certain person. 

(2) That such confinement was wrongful. 

(3) That such confinement was for the purpose of— * 

(a) extorting property, or 

(b) valuable security, or 

(c) constraining the doing of any thing illegal, or 

(of) giving information which might facilitate the commis- 
sion of an offence. 

(4) That the person confined was one f-rom whom any of the 

objects mentioned in (3) were to be secured; or that he 
was interested ” in another from whom they were to be 
secured. 

3709. Charge. — ^The charge under this section should fun thus * — 


(22) S. 100, Cr. P. C, 
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'"I {name and office of Mag^s^raie, etc,) hereby charge you {name of 
ised) as follows. — 

I 

That on or about the day of at you wrongfully confined one 

5 {the person confined or another interested in him) for the purpose of 

orting from the said A B [{or from a certain person C D interested 

he said A B (a certain property), to wit [(or a valuable security to 

, or for the purpose of constraining the said A B or C D to do any- 

ig illegal, to wit or to give any information, to wit {^P^cify it)\ 

[ thereb}^ committed an offence punishable under section 347 of the Indian 
lal Code, and within my cognizance {or the cognizance of the Court of 
sion) . 

And I hereby direct that you be tried (by the said Court) on the 
d charge.” 

3710. Confinement for Extortion. — ^The aggravating circumstances 
re presented are exactly the same as enhance the penalty of the 
snee of hurt, punishable under section 329 or .section 330 In ajl 
;se objects the offence whether of hurt or wrongful confinement is 
ised for the purpose of coercing the sufferer or the captive or another 
whom he is interested for the purpose of extorting property or a 
uable security, or for doing anything illegal or obtaining any inform- 
on which may facilitate the commission of an offence. If the inform- 
on required is to facilitate the investigation respecting an offence 
eady committed, then the offence committed falls under the next 
:tion, though m this respect the two offences are identical for they 
‘ subject to the same punishment. 

3711. Where the person confined is one from whom the property 
other benefit is to be received the question is comparatively a simple 
e. For then all that has to be proved is that the confinement was a 
ongful one, and that the. purpose of it was as stated in the section 
d this may be proved as much by the evidence of the person confined 

of those interested in him and to whom the offender naay have 
preached for assistance for the purpose. A gang 'of robbers entering 
louse and tying up its inmates with the object of obtaining from them 
e key of the safe in which the family valuables are kept, or for the 
rpose of obtaining from them information about the place where they 
e buried, or to prevent them from crying to give alarm, would be 
ilty of this offence, though being robbers, they would be thereupon 
ble to be punished also for robbery The accused, a Sub-Inspector of 
dice arrested one Jagat on a charge of being concerned in the theft of 
cart and detained him at the thana, threatening to prosecute him 
Jess he was squared. A sum of Rs 200 was then paid for him by one 
in<^u who lent him money for the purpose: Jagat was then released, 
d he then prosecuted the accused for wrongful confinement and extor- 
m, and he was convicted. He appealed on the ground that all the 
itnesses who took any part in the transaction were accomplices and 
of credit. It was argued that the money so paid was illegal 
atification, so that those who paid it were equally guilty with the 



WKONGIUL CONFINEMENT 


1801 


S.347.] 

accused who received Hut Prinsep, J, conceded that though it 

was one way of looking at the payment, the fact was equally clear that 
the payment was not made v<)lunt<anly and that it was not given in 
consideration of the accused not proceeding against Jagat for the pur- 
pose of bringing him to legal punishment It was paid to obtain his 
release from the police custody in which he was detained on no reason- 
able or sufficient ground, and the money was exttn’ted, because the 
Sub-Inspector refused to release him, as he was bound to do, unless 
he were paid the money. In this view the persons paying the money 
weie not regarded as accomplices, and the conviction was^ upheld^- 
This was a conviction under sections 342 and 384 . 

3712. These two sections undoubtedly possess all the elements 
required to constitute an offence under this section, and the convictK)n 
of the accused might have been, in view of the finding, more appropriate- 
ly under this section. This was assumed in a case in which the ac- 
cused, a head-constable of police, had agreed to drop a prosecution 
against one Kripa Sahu, who had been brought under arrest by two 
chowkidars for illicit possession or manufacture of country liquor on 
payment of Rs 30. As he wanted money he was sent in charge of the 
two chowkidars to procure it. They first went to one village, where 
Kripa Sahu was unable to raise the money. He then went with them 
to another village where the two chowkidars ducked Kripa in a pond 
and assaulted him. Next day his dead body was found suspended from 
a tree within the precincts of a temple. Death was reported to be due 
to beating. The two chowkidars were tried with the accused, the latter 
being charged under sections 202, 213 and this section. He was con- 
victed under section 213 and acquitted of the other two charges But 
on appeal the Sessions Judge held that the conviction of the accused 
under section 213 was unsustainable, but, he nevertheless, directed a 
re-trial both under that and this section. The accused moved the 
High Court and with reference to this section it was held that the 
petitioner’s criminal responsibility for the wrongful confinement by 
the two chowkidars at places distant from the accused’s outpost was 
too remote to form the basis of any charge, and as a result the order 
of the Sessions Judge for a retrial was quashed. Jt is submitted 
that so far as this section is concerned the view of Pratt and Handley, 
JJ , may be incontrovertible, but one fails to see why the accused escaped a 
re-trial for extortion. And even if this section were pushed to its 
extreme length, the fact that the deceased had been put in charge of 
the chowkidars for the purpose of extorting money, was enough to 
constitute wrongful confinement within the meaning of this section, 
apart from his subsequent maltreatment which accounted for his death 

For a further commentary on this section, see s. 330 (§§ 3554-3560) 


(23) 

( 24 ) 


See s. 161. 

(M) Akhoy Kumar v. Jag at Chunder 
27 C. 925 ; to the same effect on the credi- 


bility of accomplices in Deo Nandan Per* 
shad, 33 C 649 

(25) Liuchman Singh, 31 C. 710. 
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348. Whoever wiongfully confines any person for the 
purpose of extorting from the person con- 
fined or any person interested in the person 
confined an)’- confession or any information 
which may lead to the detection of an 
offence or misconduct, or for the purpose of 
constraining the person confined or any person interested in 
the person confined to restore or to cause ihe restoration of 
any property or valuable security or to satisfy any claim or 
demand or to give information which may lead to the restora- 
tion of an}' property or valuable security shall be punished 
with imprisonment of either description for a term which may 
extend to three years and shall also be liable to fine. 

[Person — s ii Valuable seturity — s 30 Offence — s 40 Wrongfully confines — s 340] 

Synopsis. 

(1) Analogous Law (3713) (4) Form of Charge (3716). 

(2) Procedure and Practice (5) Confinement to Extort Con- 

(3714) fession (3717-3719) 

(3) Proof (3715) 

3713. Analogous Law. — This section possesses all the elements in 
common which section 330, the only difference between the two sections 
being that the means of coercion used in the one case is hurt, while it 
is wrongful confinement under the present section. In other respects 
the two offences are the same. 

3714. Procedure and Practice. — This offence is cognizable but 
summons for the appearance of the accused should ordinarily issue in 
the first instance ; the Court being at the same time entitled to issue a 
search-warrant for the person confined.^^^ ]t is bailable, but not com- 
poundalile, and is triable by the Court of Session, Presidency Magistrate, 
or a Magistrate of the first or second class 

3715. Proof. — ^The points requiring proof are: — 

(1) That the accused confined a person. 

(2) That such confinement was wrongful, 

(3) That such confinement was for the purpose of — 

; (a) extorting a confession, or 

(&) information, which may lead to the detection of an offence 
or misconduct; or 

(c) restoration of property or valuable security; or 
{d) to satisfy any claim or demand. 


Wrongful confine- 
ment to extort con- 
fession or compel 
restoration of pro- 
perty. 


(i) S, 100, Cr. P. C. 
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3716 Charge. — The chai,tjc should run thus: — 

“I [name und t^tfu c <>/ ilic Magisirafe, eh ) hereby charge you {umne oj 
iccxiused) as follow n: 

“That on or about the day of at you wrongfully c^nihiicd 

me A B for the ]mrj)nse of extorting from the said A B (or irom one 
; Din whom the Miitl \ \\ was interestcer) any contession {or any 
nlormation which may lead to the detection of an oftence oi mis- 
‘onduct, or Un the ]>urposc of constraining the person conlined to 
estoreorto cause thv restoration of any propertv or valuable security, 
3 r to satisfy any claim or demand, or to give information which may 
ead to the restoration of any projicrty or valuable security) and there- 
by committed an offence punishable under section 348 of the Indian 
Penal Code, ami \\itlitn nty cognucance {or the cognizance of the Court 
31 * Session) 

“And I hereby direct that you be tried (by the said Court) on 
the said charge.” 

3717. Confinement to Extart Confession. — ^This is another section 
against the pm vision of which the police aie likely to offend most, for 
they are primarily charged with the duty of investigation, and aie 
therefore apt to torture persons w’hom they suspect of being con- 
cerned in the commission of crimes, or being m possession of any 
intormalion likcU to lead to its detection. The method of torture may 
vary, but its object is in each case the same securing a confession of a 
crime or evidence concerning it, the restoration of property which may 
lead up to its discovery or any matter akin thereto If for that purpose 
the accused causes hurl he would be liable under section 330, if 
grievous hurt, under section 331, if wrongful confinement, then under 
3iis section It may be that the accused causes both hurt as well as 
wrongful coniineinent. in W'hich case he may be rightly charged for 
bath the offences/-*^ an<l it may, moreover, be, that a number of persons 
are concerned in the commission of the offence, in which case they may 
be all tried together. I>ut though this may then be the legal course it 
does not thence necessarily follow, that it i$ equally in the interest of 
the accused. As was observed by Birdwood, J., in such a case, the 
propriety of combining the charges might well be questioned, if either 
the accused is likely to be bewildered in his defence by having to 
meet many disconnected charges, or the prospect of a fair trial is likely 
to be endangered by the production of a mass of evidence directed 
many different matters, and tending, by its accumulation, to an undue 
suspicion against the accused 

3718, Where more persons than ‘one are tried on a variety of such 
charges, it becomes necessary to disentangle all the facts common to 
them and those in which only some of them took part. It may be 
that some of them' are wholly innocent, while others are only liable 
tb a certain extent, and no further. In the case of the accused being 
ull police-officers such a difficulty does not present itself. For they 


( 2 ) Fakirappa, 15 B. 491 . 
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are all equally liable for the offence, whether they actually took pan 
in its commission, or took no means to prevent it (§§ 1023-1027). 

3719. But as regards persons who are not under a similar lega 
duty to protect persons, the same rule cannot apply. For instance, j 
person may rightly charge another with theft, whereupon the police 
may take him into custody, and, whether with the connivance or collu 
sion of the complainant, if the police torture the thief, the police alone 
is responsible for the consequence unless the act of the complainani 
amounts to abetment in which case they are both liable.^^l 

For the rest of the commentary under this section, sec as follows 

“ Ptr son Interested,” § 3518, ‘‘Misconduct," § 3553; " General Scope’ 
§§ 3551-3554 

Of Criminal Force and Assault. 

349. A person is said to use force to another if he causes 
motion, change of motion, or cessation oi 
motion to that other, or if he causes to any 
substance such motion, or change of motion, or cessation oi 
motion as brings that substance into contact with any part 
of that other’s body’’, or with anything which that other is 
wearing or carrying, or with anything so situated that such 
contact aft'ects that other’s sense of feeling: Provided that 
the person causing the motion, or change of motion, or cessa- 
tion of motion, causes that motion, change of motion, or cessa- 
tion of motion in one of the three ways hereinafter described: 

First. — By his own bodily power. 

Secondly. — By disposing any substance in such a manner 
that the motion or change or cessation of motion takes place 
without any further act on his part or on the part of any 
other person. 

Thirdly. — By inducing any'^ animal to move, to change its 
motion or to cease to move. 

[Ammal — s 47 ] 

Sytio|isis* 

Analogous Law (3720-3722). 

3720. Analogous Law. — ‘The interposition o£ the two definitions 
of y force ’’ and ‘‘ criminal force becomes necessary for the purpose of 
defining criminal assault defined in section 351, and made punishable by 
section 352. These sections commencing with this and ending with 
section 358 interrupt the "natural sequence of sections which have for 
their basis the offence of wrongful confinement. 

3721. The term assault ’’ looks the easiest term to understand 
But it is probably as difficult to define. This the authors confessed, for 


(3) Shumhhoonath Panday , 1 W, R. 26. 
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they wrote: "'We have found great difficulty in giving a definition 
of assault, and are by^ no means satisfied with that which we now 
offer The same difficulty has confronted the text- writers who have 
to confess that '' there are few things in the law harder to define than 
assault/’ Bishop defines it as an attempt at a battery, and to a 
great extent this is correct, but it does not square with existing legal 
notions. The same definition occurs in English law where the term is 
thus defined. ** An assault is an attempt to commit a forcible crime 
against the person of another, such as an attempt to commit a battery, 
murder, robbery, rape, etc But wdiatever may be the accurate 

definition of the concept, its meaning is tolerably clear (§§ 3724, 3725). 
The term “ force ” here defined occurs in the English phrase vi et 
amisJ' As such, it means an exertion of energy producing a change in 
the outer world.- This is practically all that is meant by the first 
paragraph, the subsequent paragraphs being those which refer to the 
interposition of other substances or bodies between the subject and 
the object. 

3722. Shortly then, force is the exercise of one’s energy upon 
another human being and it may be exercised directly or indirectly. 
So if A raises his stick to strike B and the latter moves away, A uses 
force within the meaning of this section.^^^ So, again, if a person 
shouts and cries, and an animal moves m consequence, it would amount 
to the use of force In order to constitute force there must be at 
'least the causing of motion, change of motion or cessation of motion in 
another. The reason of this requirement will be presently evident 
(§ 3728). 


350 . Whoever intentionally uses force to any person^ 
Criminal force without that persoD^s coiiscnt in order to 
the committing of any offence or intending 
by the use of such force to cause, or knowing it to be likely 
that by the use of such force he will cause injury, fear or 
annoyance to the person to whom the force is used, is said to 
use criminal force to that other. 


Illustrations 

(a) Z is sitting in a moored boat on a river A unfastens the moorings, and 
thus intentionally causes the boat to drift down the stream Here A intentionally 
causes motion to Z, and he does this by disposing substances m such a manner that 
the motion is produced without any other act on any person's part, A has therefore 
intentionally used force to Z , and if he has done so without Z's consent, in order 
to the committing of any offence, or intending or knowing it to be likely that this 
use of force will cause injnry, fear or annoyance to Z, A has used criminal force to Z. 

(b) Z IS riding in a chariot A lashes Z’s horses, and thereby causes them to 
quicken their pace Here A has caused change of motion to Z by inducing the 


(4) Note M, Reprint, p. 155 

(5) I Bishop Cr L* 48. 

( 6 ) Ih 

(7) 2 Roll Abr. p, 554, pi. 45 

(8) Sadastb, j8 C. W. N. 1150, ^ J, C 
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(9) I at Ram, 12 A. L. J. 154, 23 I C. 
183, 15 Cr L J 231. 

(10) Kondvah, 17 M. L. W. 746, 72 
I, C. 616, (1923) A. I. R. (M.) 608. 
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animals to change their motion ^ A has therefore used force to Z , and if A has done 
this without Z’s consent, intending or knowing it to be likely that he may thereby 
injure, frighten or annoy Z, A has used criminal force to Z 

(c) Z IS riding in a palanquin A, intending to rob Z, seizes the pole, and stops 
the palanquin Here, A has caused cessation of motion to Z, and he has done this 
by his own bodily pPwer A has therefore used force to Z , and as A has acted thus 
intentionally, without Z’s consent, for the commission of an offence, A 'has used 
criminal foice to Z 

(d) A intentionally pushes against Z in the street Here A has by his own bodily 
power moved his own peison so as to bring it into contact with Z He has thcrelore 
intentionally used force to Z, and if he has done so without Z’s consent, intending 
or knowing it to be likely that he may thereby injure, frighten or annoy Z, he has 
used criminal force to Z 

(e) A throws a stone, intending or knowing it to be likely that the stone will be 
thus brought into contact with Z, or with Z*s clothes, or with something carried by 
Z, or that it will strike water and dash up the water against Z’s clothes or something 
earned by Z Here, if throwing of the stone produce the effect of causing any 
substance to come into contact with Z, or Z’s clothes, A has used forced to Z , and if 
he did so without Z’s consent, intending thereby to injure, 'frighten or annoy Z, he 
has used criminal force to Z 

(/) A intentionally pulls up a woman’s veil Here A intentionally uses force to 
her, and if he does so without her consent, intending or knowing it to be likely that 
he may thereby injure, frighten or annoy her, he has used criminal force to her 

(g) Z is bathing A pours into the bath water which he knows to be boiling 
Here A intentionally by his own bodily power causes such motion in the boiling 
water as brings that water into contact with Z, or with other water so situated that 
such contact must affect Z’s sense of feeling A has therefore intentionally used force 
to Z ; and if he has done this without Z’s consent, intending or knowing it to be likely 
that he may thereby cause injury, fear or annoyance to Z, A has used criminal force. 

(h) A incites a dog to spring upon Z, without Z’s consent Here, if A intends to 
cause injury, fear or annoyance to Z, he uses criminal force to Z 

[Offences 40, Injury— s 44 Consents 90 Forces 349] 

Synopsis. 

(1) Analogous Law (3723). (3) Quantum of Force (3726- 

(2) Analysis of Criminal Force 3727), 

(3724-3725). (4) Change of Motion, (3728- 

3729). 

3723. Analogous Law.— The last section defined force which by 
itself is not an offence, for the use of force may take place under 
circumstances the most benevolent, as where a person pulls another 
out of a well to save him from being drowned. Force becomes criminal 
only when it is used {%) without consent and in’ order to the committing 
of any offence; (ii) when it is used to cause injury, fear or annoyance 
J:p^another to whom the force is used. It then becomes criminal, and 
as sn>uch, it is punishable under section 352 and subsequent sections 
to the presence of other aggravating circumstances It has 
be^em said in the Punjab that this definition is so wide as to include force 

almost every description of which a person is the ultimate object, 
\.^orce ” as defined being restricted to force used to a person But 
l)Oth the definitions are so restricted, for if the Code is not concerned 

\ 


(n) Rasul (1889) P. R No 4. 
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with mechanical force or human force as applied to other objects other 
than human, no less is it criminal under this definition which is only 
concerned with force used “ to my person'' The use of force in its 
ordinary sense as applied to any object other than human, such as 
buildings and property, would probably be called '' violence 

3724. Analysis of Criminal Force. — ^The term “ criminal force ” 
must in the first place be used without the consent of the person against 
whom It is used. This is not a special requirement for, except in cases 
of heinous crime, such as murder, abortion or the like, consent of the 
sufferer is a sufficient vindication of an act otherwise penal To that 
extent law respects liberty of action even to one’s own detriment 
Criminal force must then be a nonconsentient force applied to another 
for one of the four purposes specified, namely {i] the commission of 
an offence with intention or knowledge of the likelihood of causing [u) 
injury, (Hi) fear, or (iv) annoyance to anothei The section is some- 
what inaccurately drawn and would not bear too close a scrutiny For 
it rests content with defining the offence to lie in intention, irrespective 
of the effect; but this must be understood; the object being to punish 
an act both intended to cause and actually causing such injury, fear or 
annoyance 

3725. The section then contemplates two distinct classes of cases : 
firstly, those in which the force is used in committing an offence in 
which case the use of force indicates necessarily an intention to commit 
that offence In such case, where it is necessary for that purpose, the 
offence as such may cease to be punishable But in such a case there 
must be evidence^ of the intention to commit another crime and for 
which the accused’ would be punishable, either for a completed offence or 
for an attempt, as the case may be In such cases the use of force, 
however sm'all and momentary, would suffice to convert a mere preparation 
into an attempt Where, however, the ulterior object of the offender is 
not to commit an offence, the use of force may still be punishable, but in 
that case it must cause and be intended to cause “ injury, fear or annoy- 
ance to another.” These requirements postulate both an intention and 
an effect; the one without the other is insufficient. If, for instance, one 
pushes another in good part and another resents it, there is no offence, 
for no offence was intended, And again contrariwise if one intends to 
push another with an evil mind,^ but the other takes it in good part, there 
is no offence whatever the injury, fear or annoyance the act may be 
calculated to cause jn the mind of a bystander 

372fi. Quantum of Force. — ^Neither the last nor this section defines 
Hurt Compared quantum of force which should be sufficient to 

keep the offence within the limits of this section 
Ine use of force as -defined in the last section may be sufficient to cause 
death, and it may bemused for that purpose, in which case the offence will, 
rightly enough, be using criminal force— but it will also be much more, and 
may even be murder itself The measure of criminal force here then 
must necessarily be^such as is sufficient to cause hurt as that term is defined, ' 
in section 319. But comparing that definition with this neither gams in 
perspicacity For if one pushes another, it may not only cause a change 
of nrotion, but also bodily pain. In that case the offence may be both the 
causing of hurt as well as criminal force, unless the latter term be restricted, 
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to the use of only such force as causes motion without pain But this is a 
construction which is not acceptable to the Courts, though they have enlarged 
it to often unjustifiable limits. For instance, the deceased m a case who had 
an enlarged spleen, was struck by the accused in the course of a quarrel, 
and died owing to his bodily infirmity It was held that in the absence of 
knowledge on the part of the accused of the diseased condition of the 
deceased, the offence was not culpable homicide, but using criminal force 
under section 352 of the Code:^^'^^ but why not hurt^ 

3727. The difference between the two offences is undoubtedly artificial 
but if the illustrations appended to this as well as the next section are 
any indication of the intention of the Legislature, there can be no doubt 
that the two offences must be held to be mutually exclusive, and, therefore, 
whenever there is the causing of bodily pain, it is necessarily a 
case of hurt and therefore as necessarily it cannot be a case of 
criminal force or assault This was certainly what was intended, 
for the draftsmen wrote; ‘'A large proportion of the acts which we have 
designated as assaults will be offences falling under the heads of hurt and 
restraint. Thus, a stab with a knife is an offence falling under the head 
of hurt, and it is also an assault The seizing a man by the collar, and 
thus preventing him from proceeding on his way, is unlawful restraint, 
and is also an assault. But there will be many assaults which it is absolutely 
necessary to punish, yet which cause neither bodily hurt .nor unlawful 
restraint. A man who impertinently puts his arm round a lady’s waist, 
who aims a severe stroke at a person with a horse whip, who maliciously 
throws a stone at a person, squirts dirty water over a person, or sets a dog 
at a person, may cause no hurt, and no restraint Yet, it is evident that such 
acts ought to be prevented 3) A person may intend to cause hurt, but 
having regard to the effect the actual offence for which he is responsible 
may amount to no more than the use of criminal force Such will be the 
effect of a missile hurled at another but which misses its aim So if a 
person throws a stone or a bottle at another, or into another’s house, he will 
be guilty of using criminal force irrespective of the consequence ^^^4) 

3728. Change of Motion. — ^These observations show that the offence 
of criminal force must only affect motion: it must not cause hurt And 
the causing change, or cessation of motion need not involve any bodily move- 
ment, for it is sufficient if it affects merely one’s sensual feeling by coming 
in contact with a physical object in consequence of the force The feeling 
affected must, however, be sensual, that is the feeling of touch as distin- , 
guished from the intellectual feelings unconnected with bodily sensation 
The illustrations appended to the last section will suffice to make 'this 
further clear. The motion here contemplated need not be directly caused* 
all that is necessary is that (i) it must be caused to human being, and (ji) 

it must be in consequence of the act of another. So if one raises his* stick 
to hit another, and the latter moves how littlesoever to save himself, it is the 
use of criminal force by one to another within the meaning of this section 
But the case would be different if before the stick is raised the other runs 
away out of sheer fright 


(12) Jai Dayal (1876) P. R 21 (1902) i L B R, 259. 

(13) Note M, Reprint, p. 155. (15) Jai Ram^ 12 A. L. J 154, 23 I c. 

(14) And not merely assault as was 183 

held in (1906) Po Taw, 3 L B. R. 194; (16) Mohammad Ishaq Khan, J A u 

nor rash or negligent act, Nga San, J, 602, i Cr L. J. 1057. 
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3729. The use of “criminal force” may be preceded by an assault 
which is, however, defined in the next section Oidinanly, in their natural 
and chronological sequence, the first act to be performed in the physical 
exertion of energy is an assault, then comes criminal force, of which the 
former is the forerunner There may, however, be criminal force without 
assault and vice versa (§§3724, 3725). 

351. Whoever makes any gesture, or any preparation, 
intending or knowing it to be likely that such 

• Asnult. Ml ■ 

gesture or preparation will cause any 
person present to apprehend that he who makes that gesture 
or preparation is about to use criminal force to that person, 
is said to commit an assault. 

Explanation. — ^Mere words do not amount to an assault. 
But the words which a person uses may give to his gestures 
or preparation such a meaning as may make those gestures 
or preparations amount to an assault. 

IlJustmtions 

(a) A shakes his fist at Z, intending or knowing it to be likely that he may 
thereby cause Z to believe that A is about to strike Z A has committed an assault 

(b) A begins to unloose the muzzle of a ferocious dog, intending, or knowing it 
to be likely, that he may thereby cause Z to believe that he is about to cause the dog 
to attack Z A has committed an assault upon Z 

(c) A takes up a stick, saying to Z * “I will give you a beating ” Here, though 
the words used by A could in no case amount to an assault, and though the mere 
gesture, unaccompanied by any other circumstances, might not amount to an assault, 
the gesture explained by the words may amount to an assault 

Synopsis. 

(1) Analogous Law (3730- (2) Conditional Threat excluded 

3732). (3733-3736) 

(3) Explanation (3737). 

3730. Analogous Law. — The term “assault"' is defined in this section. 
It IS defined to consist in those overt atts of preparation indicating an inten- 
tion to use criminal force, and which of themselves are intended or known 
to warn the other of its approach The explanation excludes mere words 
of braggadocio which are intended to frighten another by threats of 
terrible pains and penalties, but which both the speakei as well as the 
listener know are not intended to be put in execution. As Tindal, C. J , 
said: “It is not every threat, where there is no actual personal 
violence, that constitutes an assault; there must, in all cases, be the 
.means of carrying the threat into effect. If, therefore, a party be 
advancing in a threatening attitude, e g,, with his fist clenched, to 
strike another, so that his blow would almost immediately have reached 
such person, and he then stopped, it is an assault at law, if his intent 
were to strike such person, though he was not near enough at the time 
to have struck 

(17) Stephens v. Myers, 4 C. & P. 349. 

I. P. C-115 
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3731. An assault ia then nothing more than a threat of violence 
exhibiting an intention to use criminal force, and the present ability and 
intention to carry the threat into execution 

3732. The difference between an assault and criminal force is, 
therefore, as marked here as the difference between criminal force and 
hurt. As such, there is nothing in English Law to correspond with 
them. For there the offence is battery as soon as there is anything 
more than an attempt to do a- corporal hurt to another, how smallso- 
ever may be the injury caused. So even touching another in anger or 
spitting in his face, or violently jostling him out of the way is a battery (^8) 
though these are all cases of the use of criminal force as defined in the 
last section In England, it is said that Law cannot draw the line 
between different degrees of violence, and, therefore, totally piohibits 
the first and lowest stage of it, every man’s person being sacred, and 
no other having a right to meddle with it in anv of the slig'hest man- 
ner. But the Code makes nice distinctions between what are mere 
acts of preparation, and what is criminal force without being hurt, and 
what is hurt, though it is also necessarily criminal force 

As has been remarked before, an assault may precede the use of 
criminal force — in many cases it does, but it is not necessary that it 
should invariably precede it. For instance, it is easy enough to con- 
ceive of a case in which a person pinches another from behind though 
he made no preliminary gesture or preparation for it whatever. The 
last requisite of an assault is words, gesture or any preparation indi- 
cative of the use of criminal force and which it is intended that the 
other person should see or heai". The intention is to frighten him by 
the menacing words and attitude without resorting to force If force 
becomes necessary the offence ceases to be an assault, but is then 
the use of criminal force. In this sense there is a wide dissonance be- 
tween the popular and legal use of the tenn. For in popular parlance 
there can be no assault unless there is a use of criminal force, but in 
its legal conception the act must fall short of the use of force It may 
then be said that popular assault begms where the legal assault ends 

3733. Conditional Threat Excluded. — Again, from the fact that 
the words, gesture or the preparation are intended or known to be 
likely to cause another to apprehend that the person uttering the words 
or making the gesture or the preparation is about to use criminal force, it 
follows that ii the words or attitude was to use criminal force not im- 
mediately but in a certain contingency dependent upon the volition of 
the other, there can be no assault though it is the threat of an assault, 
which IS not by itself an offence. This may be illustiated by an 
example. A abuses B; the latter warns A that if he persisted in 
abusing him he should strike hi^. Here B’s attitude may be menac- 
ing' and he may be prepaied and ready to strike A, but his words and 
gesture do not amount to an assault within the contemplation of this 
section inasmuch as he has no reason to apprehend that the other is 
about to use criminal force if he keeps his own mouth shut 


(i8) 3 Hawk. P C C 62 s. 2; Bac (B). 

Abridg , title As mult and Battery*^ (19) 4 Black 120, 
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So in the case of the accused, who was registered as a bad charac- 
ter by the police, a Sub-Inspector paid him a domiciliary visit in order 
to ascertain if he was at home He called to the accused who came 
out, whereupon the former wished to take an impression of his thumb. 
The accused objected to it, but on the other extending his hand, the 
accused went into his house and brought out a lathi, saying that he would 
not allow the impression to be taken and that he would break the head of 
anyone who asked for it. He was convicted under section 353, but it was 
held that the threat being conditional did not amount to an assault within 
the meaning of this section and that therefore the accused could not be 
convicted under section 353 This view is entirely in harmony with 
English Law, where it was held that if A were to lay his hand upon his 
sword and say: “ If it were not the assize time. I would not take such 
language from you,'' it was held not to be an assault on the ground that 
he did not design to do the other party any corporal hurt at that time, and 
that a man's intention must operate with his act in constituting an assault 

3734. This case was followed in Bombay in a case in which the 
defendant had run up to the plaintiff in a violent rage, and making a 
copious use of bad language three times threatened that if the plaintiff 
was any more impertinent he (the defendant) would strike him The 
defendant's version of the affair was that he had told the plaintiff that 
if he were not such a miserable little snob or brute he would knock his 
head off his shoulders, upon" which the Court remarked: “The only 
question is, whether the ‘ if,' either on the plaintiff’s version of it, or 
on the defendant's, makes any real difference m the case, and tends to 
show that the plaintiff could have reasonably apprehended that the 
defendant was then and there about to use criminal force. How was 
the plaintiff to know what violently incensed man might or might 
not regard as impertinence? — a look, a gesture, a word, even silence, 
might be construed as such The condition of the threat would be held 
fulfilled and the momentarily suspended violence would become actual 
criminal force on these grounds, and because we think that in interpret- 
ing Law it is better to go on grounds of plain good sense than on 
any subtleties or refinements, we have come to the conclusion that the 
circumstances of this case are such as to show that the plaintiff, at 
the time of the acts complained of, had reasonable ground to appre- 
hend that the defendant was about to use criminal force to him, and 
that, therefore, the acts complained of amount in law to an assault."^^^) 

3735. The question whether a certain act amounts to an assault 
then depends upon the reasonable apprehension which a person enter- 
tains about the criminal force being imminent. The actual words used 
are useful only so far as they enable this question to be decided. The 
complainant a police constable was patrolling a town at night when he 
met the four accused leaving the lown. The constable advised them 
not to travel at night as there was danger of being robbed if they 
went at dead of night The accused insisted and one of them Dasari 


30 C. 97. (22) Cama v. Morgan, i B. H. C. R. 

(21) Tubervil\e v Savage, i Madd. 3, 205 (208). 
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said that he knew his way about whereupon the constable retorted 
Dasaris are all thieves ” thereupon one of the accused bit the constable 
on the face, and the rest surrounded him in a threatening attitude.” 
The High Court held this insufficient to constitute assault within the 
meaning of this section, as probably there was nothing to shew that 
the gesture was the prelude to an assault.^^3) This case is not unlike 
one in which the police sergeant asked a passenger travelling in a 
train to vacate his seat saying he was authorized to evict him by 
force, and in reply to the passenger’s question whether he was prepared 
to use force, answered, Yes ” and then took up the passenger's bag 
standing all the time close to him with a cane, in hand. The Court held 
that it did not amount to assault as defined in this section inasmuch as 
it was merely a verbal threat to use force if the passenger did not 
vacate his seat ^^4) 

3736. And for this purpose, regard must be had not only to the 
actual words used but also to the surrounding circumstances. Take tor 
instance, the English case last cited ^*^5) There too the threat was 
qualified, but the chances of its being carried into effect were remote 
because as the defendant said, it mas the assize time, and the conse- 
quence of drawing a sword on another during assize time^ involved m 
those, days not only the certain infliction of a heavy fine, but also the 
possible chopping off of the hand by which the sword was drawn 

3737. Explanation.— The scope of the explanation has been already 
explained. It merely declares what is the present English Law, that 
though mere words unaccompanied by threatening gesture or preparation 
do not amount to assault, but they may explain the gesture or pre- 
paration so as to make them amount to an assault, which but for them 
they may not be. 

352. Whoever assaults or uses criminal force to any 
person otherwise than on grave and sudder 
saSt^'^'or^^criminai pfovocation given by that person, shall hi 
force otherwise than punished with imprisonment of either de 
ti^n. provoca- foj- a term which may extend tc 

three months, or with fine which may extenc 
Lo five hundred rupees, or with both. 

Explanation . — Grave and sudden provocation will nol 
mitigate the punishment for an offence under this section— 

if the provocation is sought or voluntarily provoked by 
the offender as an excuse for the offence, or 


(23) Mumsami, 8 M L T 118, 7 I. C 
416 

(24) Mathradas v. Secretary of State, 
5 S L R 140, 13 1 . C. 237. 


(25) (1675) Tuherville v Savage, 
Madd 3 

(i) (167s) Tuherville v Savage, 
Madd 3, explained in Cama v. Morgan 
I B, H, C, R 205 (208), 
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if the provocation is given by anything done in obedience 
to the law, or by a public servant, in the lawful exercise of the 
powers of such public servant, or 

if the provocation is given by anything done in the lawful 
exercise of the right of private defence. 

Whether the provocation was grave and sudden enough 
to mitigate the offence, is a question of fact. 

[ Criminal forces 350 Assaults 351, ] 

Synopsis. 

(1) Analogous Law (m8-5740) (5) Principle (3745). 

(2) Procedure and Practice (6) Assault and Criminal Force 

(3741-3742). (3746). 

(3) Proof (3743) (7) Assault on Provocation 

(4) Form of Charge (3744). (3747). 

3738. Afialogoua Law.— This section deals with the combined 
offences of assault and Criminal force defined in the last two sections, 
and when it is committed otherwise than on grave and sudden provoca- 
tion— the offence when so committed being subject to the reduced 
penalty of section 358 

3739. The explanation here added qualiiies the mitigating proviso 
in favour of grave and sudden provocation. It is an exact reproduction 
of the three qualifying provisos to section 300, ’exception I, and have 
been so referred to under section 335. They might have been similarly 
referred to here as well. And following the analogy of section 335, 
their more appropriate place was in any case under section 358 which 
deals with the offence of assault committed on grave and sudden pro- 
vocation. 

3740. ^ This section deals with the offence of assault or using crimi- 
nal force in its simplest form, unaggravated and mitigated by any cir- 
cumstance. The subsequent sections deal with the same offence <is 
affected by the presence of other circumstances. For instance, sec- 
tion 353 deals with assault which is committed under the same circum- 
stance of aggravation as an offence under sections 332 and 333 ; sections 
3."i4 and 355 deal with assault which reflect on the assailant’s honor 
or morality ; sections 356 and 357 when it ‘has some other ulterior illegal 
object in view — ^the last section dealing with the offence attenuated by 
provocation. 

‘3741. Procedure and Practice — ^This offence is non-cognizable and 
summons should ordinarily issue in the first instance. Tt is both bail- 
able and compoundable, and is triable by any Magistrate, and ‘Sum- 
marily. Of course, the complaint of an assault committed on a public 
servant m the execution of his duty may be inquired into under this 
section, without a sanction of the Court or officer under whom he was 
men acting. So a Civil Court peon assaulted by persons while effecting 
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an attachment may file a complaint and the Court would be justified in 
disposing it of according to Law without requiring him to obtain 
sanction of the Civil Court This is an offence in which the usual 
sentence is fine, but the imprisonment awarded in default must then 
bear the proportion prescribed in section 65. So a fine of Rs. SO and 
in lieu thereof imprisonment for one month is illegal, for the alternative 
sentence could not, having regard to the provisions of section 65, exceed 
one- fourth of the maximum proA/ided for the offence, which would be 
three weeks.^^) 

» 

3742. A person once discharged after inquiry into an offence 
under this section could not, so long as that order remains, be legally 
re-tried for the offence of hurt which .involves recanvassing the same 
facts, and which on the principle of res judicata, or autrefois acquit the 
Court refuse to rc-lry/^^ 

3743. Proof. — The points requiring proof are: — 

I. For assault (s 350) — 

(1) That the accused made a gesture or preparation to use cri- 

minal force. 

(2) That it was made in the presence of the complainant. 

(3) That he intended or knew that it was likely that such gesture, 

etc., would cause the complainant to apprehened that such 

criminal force would be used 

(4) That such gesture or preparation did cause the complainant 

to apprehend it. 

(5) That accused received no grave or sudden provocation from 

complainant, 

II. For criminal force (s 349) — 

(1) That the accused used force to the complainant. 

(2) That he did so intentionally. 

(3) That he used it without complainant's consent. 

(4) That he did so in order to commit an offence, or with the 

intention of causing, or knowledge of the likelihood of its 

causing injury, fear or annoyance to the complainant. 

(5) That he received no grave and sudden provocation from com- 

plainant. 

3744. Charge. — The charge, if necessary, should run thus: — 

I (name and office of Magistrate, etc ) hereby charge you (name of 
the accused) as follows; — 

That on or about the day of at ^you assaulted (or used 

criminal force) to A B (the person aggrieved) and thereby committed 

'(2) Arjm Pramanik, 3J' C 664 (4) Dwarka Nath, 7 W. R, 15 ; Kaptan 

(3) Jehan Baksh, 16 W. R. 42. v. Smith, 16 W. R. 3. 
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an offence under section 352 of the Indian Penal Code and within my 

cognizance 

And 1 hereby direct that you be tried on the said charge ’ 

3745. Principle. — The meaning of assault as understood in the Code 
IS at variance both with its popular sense, as the sense m which it 
is used in English law. In popular parlance the term is used to denote 
beating, but beating is causing hurt in the Code, and it is not an assault 
but battery in English law. The authors intended to designate the use 
of criminal force as assault, but this nomenclature was not approved, 
so that now the word assault ” has become a term of art, used in a 
special sense in which it is defined in the last section What is assault in 
that sense is not criminal force as that term is defined in section 349 
But in fact the two concepts though thus clearly distinguishable are 
nevertheless in point of their effect identical, for they are both subject 
to the same penalty, so that hereafter the two offences may be, for con- 
venience sake spoken of as '' assault ” the difference between them being, 
of course, kept in view, against any necessity that may arise for dis- 
criminating them 

3746. Assault and^ Criminal Force. — ^These offences defined in the 
preceding two sections are both subject to the same penalty here 
preocnbed. The penalty here foreshadowed varies according to the 
presence or absence of grave and sudden provocation.^’ In short, the 
offence differs in its gravity according to the presence or absence of 
that circumstance But it is not the only circumstances possible; for 
as the ensuing sections declare, there are others which are calculated 
to aggravate the offence, and enhance the penalty to which an offender 
should be ordinarily subject. This section, however, postulates a case 
in which neither element occurs The essential ingredients of the 
offence of assault have already been set out (§§ 3724, 3725) , and so 
have been those of “criminal force” (§§ 3728, 3729) Both these 
offences would naturally be committed under a circumstance of some 
provocation But though such provocation may not be sufficient to 
reduce the offence into one under section 358, still it will be a sufficient 
matter for consideration in awarding punishment. In fact, these are 
offences, in which the Court should be loth to imply offence unless it 
was clearly intended For, if the would be assailant intended what 
we should call “ bluff ” it would be wrong to convict him of assault, 
merely because of the threatening gesture and the uttering words of 
terrible import. Indeed, such gesticulation and words as “ I will kill 
and bury you on the spot,” or I will chop you up into pieces,” or 'T will 
pull out your eyes or slit off your nose,” are ordinarily used by the 
people of this country as meaning no more than words of vulgar abuse. 
They are never intended to be followed up by action, even though a 
feint is sometimes made, but both parties know its true meaning. In 
such cases the motto to follow is festina lente. 

3747 Assault on Provocation. — ^Assault is a minor offence and it 
may be further minimized if it is brought about by provocation In 
one case the accused were beating drums at night to celebrate a festival. 
This noise annoyed the complainant who snatched away one of the 
drums and threatened the festive gathering who retaliated by an assault 
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upon the irate intruder breaking his arm The Court convicted the 
accused only under this section holding that the complainant had unlaw- 
fully disturbed a lawful gathering, who had no intention of causing the 
grievous hurt, though it was in fact occasioned 

353. Whoever assaults or uses criminal force to any 
person being* a public servant in the execu- 
Assauit or criminal tioH of his duty as such public Servant, or 
l"*erlant“fr^'dU- With intent to pr&vent or deter that person 
charge of his a«ty. from discharging his duty as such public 
servant, or in consequence of anything done, 
or attempted to be done by such person in the lawful discharge 
of his duty as such public servant, shall be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

[PuhUc servant — s 21 Criminal force — s 310. Assault — s. 351] 

Synopsis. « 

(1) Analogous Law (3748). ^ (4) Assault on Buhlic Servant 

(2) Procedure and Practice (37S2-37S4). 

(3749-3750). (5) No Offence (3755). 

(3) Proof (3751). (6) Assatdt on Duty (3756- 

3757) 

3748. Analogous Law. — In commenting on the scope of sections 332 
and 333, reference has been already made to this section, which only 
differs from them in that the violence here used falls short of hurt, 
but is sufficient to constitute assault ” or criminal force '' as those 
terms have been defined in sections 350 and 351; in all other elements 
the two offences are the same 

3749. Procedure and Practice.— This offence is cognisable and 
warrant should ordinarily issue in the first instance. It is bailable, 
but not compoundable, and is triable by the Presidency Magistrate, or 
a Magistrate of the first or second class. 

No sanction is required to initiate a prosecution under this section, 
whether the prosecutor be a private person, or a public servant. But 
a prosecution may be instituted for this offence either by the person 
directly aggrieved or by his official superior in the contempt of whose 
authority thi-s offence is committed. 

3750. Proof.' — In addition to the points required to be proved for 
an offence under section 352, prove the following : — 

(1) That the person assaulted, etc, was a public servant. 

' ' (2) That when so assaulted^ he was — 


(5) Rmi Fershad, 39 I. C. (A) 687. 


(6) Arjun Pramanik, 31 C. -664. 
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(a) acting in execution of his duty as such public servant, or 

(b) that the assault was intended to prevent or deter that 

person from discharging his duty as such public 
servant, or 

(r) that it was in consequence of anything done, or attempt- 
ed to be done by such person in the lawful discharge of 
his duty as such public servant. 

3751. Meaning of Words* — ''In consequence of” includes both the 
motive which actuated the assault and the immediate cause of the 
assault ^7) 

3752. Assault on Public Servant.— The subject of assault on 
public servants has been so fully considered in the foregoing discussion 
that it will be superfluous to cover the same ground over again. The 
following commentary is, therefore, a mere recapitulation of the points 
already considered, to which reference should be made for a general 
view of the subject here presented. 

3753. This offence consists of assaulting or using criminal force on 
a person who is at the time of the offence a public servant in the 
execution of his duty As such, he is often exposed to considerable 
risks in the discharge of his official duties, and law, therefore, throws 
round him a special protection by prescribing specially deterrent 
sentences to those who offend against the majesty of law of which he 
is a minister. As, however, it is not intended to encircle him with a 
perennial halo of sanctity and inviolability, the Code has throughout in 
referring to him protected him only when he is in the execution of 
duty, he being left at other times to have recourse to the ordinary law 
applicable to all alike. The question when a public servant is in the 
execution of his duty has been already considered (§§ 927-938) It has 
been there remarked that this section was never intended to protect a 
person acting in good faith under the colour of his office, but only one 
who acts legally and within the scope of his authority. In other words, 
in order to enable a public servant to avail himself of the special protec- 
tion here conferred, his act must be shown to be not only excusable 
but legal.^®) If, therefore, it was not legal, one thing is certain, that 
any resistance offered to him or assault committed upon him would 
not be punishable under this section. But would it then be punishable 
at all ? On this question two views are possible . one is that if the act 
of the public servant was illegal, any resistance offered to his act would 
be legal and justifiable in law; another is that the fact that the act of 
the one was illegal does not make resistance offered by the other 
necessarily legal; whether it is or is not legal must be decided with 
reference to the law of private defence. And as such law (namely, 


(7) Mehr Din, 99 I. C 935, (1927) 
L 162. 

(8) Dalip 18 A 246; Raman Singh, 
28 C 41 1 ; Shyamacharan, 16 C W. N. 
549, IS I C 1006, contra in Preolal 
Mukherjee, 18 C. W, N. 548, 24 I. C. 


163 In Amir Khan, (1913) P L R 183, 
18 I C 893, it was said that the sub- 
ordinate was bound to obey the com- 
mand of his superior officer (submiit^ 
ed^no unlawful commands). 
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section 99) does not confer on the public any right of resistance to. 
an illegal act done by the public servant acting in good faith under 
colour of his office, it follows that the only occasion on which resistance 
to an act of a public servant is legal is when the act is not only illegal 
but is also not done in good faith under colour of his office. ( 9 ) 

3754. The other view places the doctrine of self-help immediately 
before an illegal act/^°) but it must be confessed that this view is 
not m accord with the Code, and is directly opposed to the provisions 
of section 99 which coniers on the public a more restricted protection 
against the acts of public servants than it does against the acts of 
others The former view taken by the Madras Court is obviously right, 
and it reduces the question possible in a case of an assault on public 
servants to these: (i) Was the act of the public servant legal; (w) if 
otherwise, was it done in good faith under colour of his office; if so, 
there is no right of private defence except in cases referred to in section 
99, that is to say, except when the act reasonably causes the apprehen- 
sion of death, or of grievous hurt The question whether any act was 
likely to cause such an apprehension is necessarily one of fact dependent 
upon the nature of the act and the other circumstances of the case. ‘So 
is also the question of good faith (§§ 3579, 3580). But, of course, 
neither question is material if the public servant is assaulted before 
he had had a chance to enter upon his duties Such was the case of 
the Excise Inspector, whom the accused assaulted before he had entered 
his house or made any search for illicit distillation of liquor.OO 
Further even after the public servant is in the execution of his duty, 
a distinction must be drawn between resistance and attack This may 
be rendered necessary to make resistance effective. In that case the 
view of the Court would appear to be that the accused is protected. But 
his resistance accompanied by violence raises another question upon 
which, as already observed, the Courts are -not agreed. 

3755* No Offence* — Resistance to, and assaults on public servants 
while performing acts devoid of legality are, of course, not punishable 
under this section A police constable who made a search in con- 
travention of the provision of ss. 165 and 166 of the Criminal Procedure 
Code does not act within the limits of his authority, and an assault on 
him for resisting such search is not punishable under this section. 
Arrears of income tax are realizable by law as arrears of land revenue. 
If therefore a police constable is deputed to realize them he acts illegally 
and resistance to him cannot be punished under this section. So 
resistance to the execution of a warrant which did not contain the name 
of the person to be arrested cannot be punished under this section or 
s. 225 -B.(h) 


(9) Pukot Kosu, 19 M 349; Poctma- 
lai v. Udayatij 21 M 296 Dorasami PiU 
lai, 27 M. 52 

(10) Allah Baksh, (1904) s P L R 
390, Jogendra Nath v. Htralal, 51 C. 902 

(11) Prakashchandra Kmdu. 41 C 
836. 

(12) Madho Sonat, 13 A L. J. 691, 
30 I C, 141, 20 Cr L J. 48; Titkaram, 
48 I. C. (N ) 688 ; Nandlal, 19 N. L R 


183, 76 I. C 65s (resistance to a reve- 
nue peon executing a time-expired war- 
rant of attachment issued under the C 
P. Land Revenue Act) ; Allah Dad, 75 I. 
C. (P) 731. 

(13) Jatram Sahu (19^3) Pat. iii, 7^ 
I C. 954 

(14) Jogendra v Hiralal, Si C 902; 
MallampaH, 47 M. L J. 447. 
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A vaccinator who is assaulted while attempting to vaccinate a 
child against the will of the parents, in a locality where vaccination has 
not been made compulsory, cannot complain of an assault which his 
own officious act had provoked. ^^5) The same view was taken of an 
assault on a bill collector, who being deputed to distrain moveable pro- 
perty, proceeded to seize the doors of a house which are immoveable 
property So where a Malgnzar in the United Provinces Wc^s 

assaulted by his villagers when he was holding an inquiry as to the 
damage caused by them to the Government forest, the question arose 
whether he was a public servant in the execution of his duty at the 
moment of assault, and as it was found that under the Forest Act his 
duty was merely to assist a forest officer, he was neither a public servant 
nor an assault committed upon him punishable under this section 

3756. Assault on Duty. — The cases last cited could be interminably 
multiplied as there are cases in which the assault is committed upon a 
person who is not a public servant at all, or being a public servant he 
is not acting in execution of his duty It is as easy to multiply instances 
on the other side of the line, that is to say, those in which a public 
servant is assaulted in the discharge of his duty which is in every sense 
legal. These cases present no difficulty Those that do are those in 
which a legal duty is irregularly performed in which the question 
appears to be one of degree. For instance, where the constable arrest- 
ed a person (A) against whom a warrant of arrest for a cognizable 
offence was awaiting in the Station House, his arrest though irregular 
w'as justified on the ground that the existence of the warrant might be 
taken as credible information entitling him to arrest A under s 54 (1) 
of the Code of Criminal Procedure, so that when B a stranger interfered 
and beat the constable off with a view to prevent his arresting A he 
was rightly convicted under this section.^^®^ 

In another case the legality of the accused's conviction under this 
section depended upon the construction of ss. 94 and 165 of the Criminal 
Procedure Code Under s. 94 the police may call for the production of 
anything necessary or desirable for the purpose of any investigation, 
he may summon the person in possession to produce it, and if he thinks 
that he would not so produce it, he may under s. 165 make a search 
for it. As such, the complainant, a Sub-Inspector of Police, searched 
the house of one Sirjivan Misser against whom his employer had com- 
plained of criminal breach of trust. His object was to search for the 
money said to be contained in a bag. During the search the accused 
assaulted the Inspector. He was convicted of this offence, and two 
objections were taken in revision to his conviction (/) that s. 165 did 
not authorize a general search, and (ii) that no search could be made 
in the house of an accused person, but both these contentions were 
overruled. Of course, s 165 of the Criminal Procedure which is 
an encroachment upon the right of a subject to treat his home as his 


(is) Bozagellaya, 19 M. L. T. 238, 4 
I C 1166. 

{i^)^Ch.nnaswami v. Chairman, 16 M. 
L T 429, 25 I C 837 
(17) meharhan Singh, 9 I C (A.) 


669. 

(18) Gopal Stngh, 36 A. 6 

(19) Bissa V. Misser, 41 C. 261; Para- 
surama, 9 M L. T 168, 8 I C. 881; 
Abdul Ghani, 76 I. C. (P.) 186, 
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castlcj must be strictly construed. Where, therefore, it requires that 
an authority to a subordinate to make a search must be in -writinff 
any search by a constable without such authority would be illegal court- 
ing an assault which could not be punished under this section. S(j 
it is not illegal to resist the execution of a warrant for the attachment 
of property which does not specify the date on or before which it is 
to be executed 

3757. Of course, the fact that a person was not donning his official 
livery is no excuse for an assault on a public servant if his position and 
vocation was known to his assailant Nor is it even invariably necessary 
that, to be punishable under this section, the public servant should then be 
in the execution of his duty ” so that the assailant should intend to 
prevent or deter '' him from discharging his duty, since, if the assault was 
" in consequence of anything done or attempted to be done in the lawful 
discharge of his duty,” it is equally punishable under this section Such 
would be the case where tlie accused committed .the assault because his 
request had not been acceded to.^^3) 

For a further commentary on this section, see s, 332 (§§ 3570-3572). 

354 . Whoever assaults or uses criminal force to any 

A.S.U11 or criminal intending to outrage or knowing it 

force to woman with to DC likely that he Will thereby outrage her 
p- mod«ty. ’modesty, shall be punished with imprison- 

ment of either description for a term which 
may extend to two years, or with fine, or with both. 


[ Women — s 10. Criminal force — s 350. Assault-^. 351.] 

Synopsis. 


(1) Analogous Law (3758) 

(2) Procedure and Practice 

(3759-3760) 

(3) Proof (3761). 

(4) Form of Charge (3762). 

(5) Principle (3763). 

(6) Indecent Assault on Womm 

(3764-3770) 


(7) Assault on ProsHtules 

(3769)^ 

(8) What Criminal Intent Mate- 

rial (3770). 

(9) Quantum of Necessary Evi- 

dence (3771-3772). 

(10) Indecent Assault or At- 
tempted Rape (3773). 


3758. Analogous Law. — There ar6 tv.^o sections in the Cock 
protecting women against the sexual lust of men. One is section 376 
which punishes the forcible ravishment of women, called rape, while 
this section punishes lesser acts of indecency such as a solicitation for 
sexual intercourse, or the like. Now as section 511 deals with attempts, 
and as there may be an attempt to commit rape implying a certain 


(20) Madha Sonar, 13 A L. J. 691, 
30 I C. 141^ 

(21) Mohini Mohan, i Pat. L J. 550; 
pjidagi Rant, 2 Pat. L. J. 18, 38 I, C. 


744 

(22) Lava, 13 N. L. R, 87, 40 I- C. 6^. 

(23) Mehr Din,, 99 I. C. 935, ( 19 ^ 7 ) k. 
162; 
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outrage on feminine modesty, the question whether what was done was 
merely an oifence as here described or something more punishable 
under section 376|S11 or 376 must not be lost sight of 

3759. Procedure and Practice.— This offence is non- cognizable, 
and a warrant should ordinanly issue m the first instance. It is bail- 
able but non-compoundable, and is triable by a Presidency Magistrate 
or a Magistrate of the first or second class 

3760. If the facts disclose an offence punishable under sections 
376— SI 1 not triable by the Magistrate, he should invariably commit to 
the Court of Session The statement of the female indecently assaultel 
to another, though m answer to questions put by the latter, is admissible 
in evidence against the accused. <^4) 

3761. Proof. — The points requiring proof are : — 

(1) That the person aggrieved was a woman 

(2) That the accused assaulted or used criminal force to her. 

(3) That he did so intending to outrage her modesty or know- 

ing that he was likely to do so. 

3762. Charge. — ^The charge should run thus : — 

“ I {name and office of the Magistrate, etc,) hereby charge you (name of 
the accused) as follows : — 

''That on or about the— day of— at— you assaulted (or used crimi- 
nal force to) A B, a woman intending to outrage (or knowing it to 
be likely that you would thereby outrage) her modesty, and thereby 
committed an offence punishable under section 354 of the Indian Penal 
Code, and within my cognizance. 

"And I hereby direct that you be tried on the said charge.” 

3763. Principle.— This section is enacted m the interest of decency 
and morals. An indecent assault upon a woman being an index of a 
depraved soul and often causing intense shame and suffering to the 
sufferer, arouses just indignation both of the person assailed as of the 
public and by which law c.steems the degree of crime. 

3764. Indecent Assault on Woman. — This section is intended 
to punish a special vice and an offence against public morality and de- 
cency. It is not, however, punishable on account of its being an 
olt^ce revolting to the public, because, as such, it is punishable as a 
public nuisance In that case its requirements are different, for it must 
men be committed in a public place or in view of the public, and it has 
men no reference to a particular woman. Such would be the exposure 
0 one s person which is an act of indecency, and may outrage the feel- 
mgs of women as well as men, but the injury thereby caused is general 
ana IS not aimed at a particular person, which is the object supposed 
m the present case. 


the Evidence Act; R, v Norcott, (xpi;) i K. B 347 carries 

m principle of admissibility a little further ^ n 
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3765, The offence here punishable is an act which must at least 
amount to an ‘"assault” on a woman. The term ""woman” is, as, defined 
in the Code, wide enough to denote ""a female human being of any 
age.”^^s) In this sense an infant three days old or an octogenarian 
would be equally '"women,” but no one would think of committing the 
act here reprobated on such a person. Ordinarily, then, the women who 
are likely to be made victims of this offence are those who are young and 
who are old enough to feel the sense of modesty and the 'effect of the 
acts directed against it But it does not deprive others of the protection 
from the license of men, provided their sense of modesty is sufficiently 
developed 

The accused took a girl six years old into his room, made her lie 
down, and he lay on her She screamed and immediately after repor- 
ted the matter to her mother. He was convicted under s 352, but the 
High Court altered his conviction into one for this offence and subs- 
tituted the sentence of rigorous inpnsonment for one year and a fine 
of Rs. 60. The Magistrate had based his conviction upon the fact that 
the girl was too young to have any sense of modesty devoloped but 
the High Court held that the fact that she screamed and ran away 
proved that she resented her modesty being outraged by the accused.^^1 
If she had been older, say, 18 or 20, then the offence might have been 
one of attempted rape/^^ In another case a Captain McCormick had, 
through his mistress, seduced a young Malay girl aged between 11 and 
12 upon whom he committed rape, but the prosecution fell through 
even for this offence, inter alia on the ground that she might have 
consented to the act.^3) The pulling of a girl's hair and hand suggests 
to onlookers in Burmah that the man and the woman are on conjugal 
terms. Where, therefore, one A was in love with B and pulled her 
hand and hair in the presence of several onlookers, A was held guilty 
of this offence because his act had insulted the modesty of B 

3766, Such acts may assume a variety of form It all depends 
upon the customs and habits of the people no less than upon the age 
of the woman. So an act which would be an outrage on the modesty 
of one woman would be thought nothing of by another. A kiss that 
would be highly resented by a lady might be no affront to the maid.^s) 
For instance, uplifting the veil of a pardah woman would be justly 
regarded as a highly indecent act grossly outrageous to her modesty, 
but it will pass unnoticed in the case of a European, Then there are 
occasions when an act could be considered as comparatively less^ out- 
rageous than on other occasions. For instance, the license sanctioned 
at the festival of Holi, and on the occasion of marriages, are not to be 
taken as examples of the acts tolerated on ordinary occasions, Tlie 
acts here punished may consist of what is technically an ""assault,” or 
they may even amount to the use of criminal force. 


(25) S 10. 

(1) TaUa Mahader, 14 Bom. L. R. 961, 
17 I C. 794 * 

(2) Khadam, (1910) P. W. R. 42, 8 I. 
C. 257, 

(3) McCormick, 6 Bur L- T. 21, F B, 
(but under s 90 consent of child below 


12 is no consent in law — a fact adverted 
to, and yet the fact of consent was found 
against the prosecutrix) 

(4) Ml Hla So y. Nga Than, 4 Bur L. 
T 268, 13 I C 389- 

(5) First Rep , s. 413, 
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3767. Now as mere words do not amount to an assault, it would 
seem to follow that a mere making of an indecent proposal unaccompa- 
nied by any gesture or preparation, is not sufficient to constitute this 
offence, though the case would be very different, if coupled with the 
words the accused pulled the woman by the arm Acts which are 
outrageous to morality would be naturally deemed outrageous to the 
modesty of woman Such are taking indecent liberties with a female^^^) 
(such as touching her breasts, stripping her naked, or the like, and 
attempts at sexual intercourse), when they do not amount to something 
more. 


3768. Such an assault must be without the consent of the woman. If 
she is sui juris and consents to the act, there can be, of course, no inde- 
cent assault But a consent obtained by fraud, or given under a mis- 
conception of facts, is no consent at all. So where a person had con- 
nection with a married woman under pretence of being her husband, he 
was held guilty of an assault The same view was taken of a medical 
man wffio had himself stripped his patient naked under the pretence that 
he could not otherwise judge of her illness So an assault consented 
to by a female under eighteen years of age would be punishable in this 
countiy irrenpective of the consent. 

3769. The question whether this section is equally applicable to 

. unfortunate women who live by their immoral- 
Auault on ity must be answered in the affirmative. For 

^ they can be no more subjected to the unbridled 

lust of other ^ persons than respectable women And if a person 
takes indecent ‘liberties with them, they will be as much punishable as 
if he had outraged the modesty of a virtuous woman But in case of 
such women the question would be whether what was done was not 
done by leave clhd license. It is, however, a question of fact which in 
no way alters the law. 

3770^ Again, it is not every act that is criminal, apart from inten- 
. r . • 1 knowledge. In order to give it that chara- 

must be done with the intention or 
‘ ' knowledge that it was likely to outrage the modes- 
ty of th^ person with reference to whom the act is done.^^*^ A person 
may open a doled palki believing that it contains a runaway debtor for 
whom he is carrying warrant of arrest. It may hold a pardanashin 
lady of quality— the act may outrage her modesty, but it is not crimi- 
nal, because the intention was innocent Other cases of similar 
mistakes are conceivable Then again, while it is true that there are 
certai^£4-<^ts which will be considered as outrageous to the modesty of 
women qf all countries, there are others which are not of the same un- 
equivocal character,^ and in which there is room for mistake A Euro- 
pean holding out his hand to shake a native pardah lady is doing what 


(6) Send Shetty, (noo) i Weir, 347, 

(7) Rosinski, I Mood 19 

(8) Nufia, (igi2) 0 . W R 16, 15 I C 

309 * ' 

(9) C &, P 286; Saun- 
ders, 8 C. & P. 265; see this case, post. 


(10) Rosinski, 1 Mood, C. C 19 

(11) Fatima v Capt McCormick, 6 
Bur L T 21 F B , 19 1 . C 149 ; (5 v 
Kantila, 31 C W N. 583, (1927) C. 505 

( 12) Kancn Lai Gowala, 24 C. 886. 
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is only right and in accordance with the social etiquette of his country. 
But it is an act which may conceivably outrage the feeling of modesty 
of a lady brought up to practices of the harem. So while putting one’s 
hand round a lady’s waist is natural on certain occasions and is dicta- 
ted by usage and social etiquette, it is regarded as a flagrant act of 
indecency intolerable to a native lady whether emancipated or other- 
wise So there are other differences in which ignorance may betray 
one into acts which may be outrageous to female modesty, but they are 
not punishable here, whatever social penalties they may bring in their 
train. 

3771. Quantum of Necessary Evidence. — Accusations connected 
with indecency and sexual immorality are one which are very easy to 
make m this country, and when made, very difficult to rebut. It is, 
therefore, necessary to see whether they are supported by independent 
evidence besides that of the woman herself, or are corroborated by 
conduct and the surrounding circumstances and natural probabili- 
ties. It is, indeed, the practice of low class women, and not infre- 
quently of women who ought to know better, to make shameless accu- 
sations against persons from the mere desire to aggravate their trans- 
gressions and so to bring down upon them their husbands’ revenge. 
A small trespass or assault committed on grave provocation would be 
aggrandized into a brutal act of indecency, and it is a common thing to 
hear of such women complaining of their aggressor having unloosened 
their dhoti Even where the accusation goes further than that, the 
Courts have cautioned due reserve in such cases, and unless there is 
some surrounding corroboration they have refused to rely on the un- 
corroborated testimony of the female complainant, or of her cavalier 
husband So in one case where the charge was of an attempt to com- 
mit rape, Melville, J. observed; 'We believe that in this country inde- 
cent assaults are often magnified into attempts at rape, and even more 
often into rape itself, and we think that a conviction of an attempt at 
rape ought not to be arrived at, unless the Court be satisfied that the 
conduct of the accused indicated a determination to gratify his passions 
at all events, and in spite of all resistance.” ^^5) Xhe Court then com- 
mented on the absence of any injuries due to resistance and eventually 
altered the conviction to one under this section. 

3772. It has been said before that if a person have sexual connec- 
tion with another under the pretence that he was her husband, the 
offence was held to be an indecent assault. But the soundness of this 
view may be seriously doubted. It is submitted that the offence in 
such a case would be rape and nothing less (s 376 ) 

It is probably needless to add that no provocation, howsoever, sud- 
den and grave, can mitigate this offence. 

3773. Indecent Assault or Attempted Rape.^ — ^An indecent assault 
upon a woman may. fall short of an attempted rape though it may 
amount to a preparation. In that case it would be punishable under 


(13) Ngq^ Amg Dwe, (1894) i U. B. (14) Shankar, 5 B 403. 
R. 229, (15) lb. 
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this section. Such was the case of the accused who took off the clothes 
of a woman whom he threw on to the ground and then sat down beside 
her But if he had laid on her it would have been attempted rape 
punishable under ss. 376-511 ^*7) 

For other cases on this subject, see s 376, Comm 

355 . Whoever assaults or uses criminal force to any 

person, intending thereby to dishonour that oi 
fowHi* person, otherwise than on grave and sudden g;; 

dUhonour person provocatioH given by that person, shall be Baiiai 
gJivrpJovocation.'^" puuished with imprisonment' of either des- 
cription for a term V'hich may extend to two 
years, or with fine, or with both. 

[Persons u Criminal forces. 350 ' Aisaults 351] 

Synopsis. 

fl) Analogous Law (3774) (4) Form of Charge (3777) 

(2) Procedure and Practice (5) Principle (3778) 

(3775) (6) Assceult and Dishonour (3779- 

(3) Proof (3776). - 3780) 

3774. Analogous Law — The gist of the offence here punishable 
lies in dishonouring a person by means of assault or use of criramal 
force. 

Now since the word "'person’' includes a human b.eing, whether 
male or female, it may be possible to construe this section, so as to 
include all that is included in the offence described in the last section. 

But this is not what w^’.as intended to be included, and to include it 
would be against the rule of interpretation : Specialia generalibus 
derogemt The section must then be confined to acts which are epn- 
sidered as derogatory to one’s honour, as threatening to shoe beat one, 
or kicking, or spitting on one, clipping of one’s moustaches or beard 
or other hirsute adornment or the like. 

3375. Procedure and Practice. — ^This offence is non-cognizable, 
and summons should, ordinanly, issue in the first instance It is 
bailable as well as compoundable, and is triable by a Magistrate, Pre- 
sidency, first or second class. 

3776. Proof. — ^The points requiring proof under this section^ are 
the same as ‘for an offence under section 352 (sec § 3743), in addition to 
which, prove : — * 

(6) That the accused intended thereby to dishonour the person 
assaulted 


(16) Nuna, (1912) P. W, R 16: 15 1 . I C 257 

, , X « -o “Things special derogate from 

(17) Khadam, (igio) P W. R. 42; 8 things general" 

I P. 
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3777. Chapge.—The charge should run thus 

“ I {name and office of the Magijltrate^ etc.) hereby charge you (name of 
the accused) as follows: — 

That on or about the day of at- ^you assaulted (or 

used criminal force to) A B, intending by such assault (or criminal 
force) to dishonour the said. A B, and thereby committed an offence 
punishable under section 355 of the Indian Penal Code, and within my 
cognizance. 

“And 1 hereby direct that you be tried on the said charge/' 

3778. Principle. — ^An assault when intended to smite one in one's 
sense of honour, is often provocative of mortal fray. It is, therefore, 
as much for the maintenance of public peace as in the interest of the 
person aggrieved that this section has been enacted. 

3779. Assault and Dishonour. — ^This section is intended to meet 
those cases in which the mode of assault is selected on purpose to dis- 
honour another, not those in which a person feels dishonoured by the 
assault. As a rule, all assault is dishonourable, but it is not with the 
general feeling of humiliation which one feels on being assaulted that the 
section is concerned. So a person may assault another and break his sacred 
thtead or pull out his pigtail or Jiis beard, but unless he did so on purpose 
to dishonour him and not merely because it offered him a convenient grip, 
he could not be visited with the higher penalty here provided Such a case 
may ^rise where a person clips those hirsute adornm-ents, for the act so 
chosen would at once convey- the idea of dishonour, and it could not be 
otherwise accounted for So if a person throw down another’s cap* and 
stamp upon it or use a slipper or shoe as the weapon of offence, he would 
be punishable under this section, so also would be kicking one, or pulling 
one's nose or laying a whip across the shoulders 

3780 The question whether an assault intended to offend one's 
religious susceptibilities is williin the comprehension of the term “ dis- 
honour,” requires consideration Suppose a person selects on purpose a 
special weapon of ignominy, such as cow’s or swine's bones, with which to 
assault a Hindu or a Mahomedan, respectively, could it not be said that 
the intention was to add insult to injury? The object of the section is to 
prevent those l?iceration of feelings caused by acts small and inconsiderate 
m themselves, but which lead to envenomed reprisals and serious breaches 
of peace Such being the case, law is not punctilious as to how a person 
was disgraced so long as he was disgraced and disgrace was intended. 

356. Whoever assaults or uses criminal force to any 
person, in attempting to commit theft of any 
force**b*attemXt6 Property which that person is then wearing 
commit theft of pro- or Carrying, shall be punished with imprison- 
^ of either description for a term which 

may extend to two years, or with fine, or 

with both. 

s II Criminal forces 350. Assaults 35L Thefts 373 - 
, Attempts 511.] 
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Synopsis. 

(1) Analogous Law (3781) ^ (4) Form of Charge (3784). 

(2^ Procedure a?td Practice (5) Assault to Comnri theft 
^ ^ (3782) (3785-3787). 

(3) Proof (3783). 

3781. Analogous Law. — This section is enacted against pick- 
pockets who attempt to commit thefts of property carried on one’s person, 
such as the ordinary articles of jewellery, like watch and chain, rings and 
money purses and other trinkets, which pick-pockets make it their vocation 
to steal or snatch away in crowded bazars and fairs The section evidently 
refers only to a case where the attempt made stops short of actual theft or 
robbery In case of actual theft and robbery a very different punishment 
would be meted out 

3782. Procedure and Practice. — ‘This offence is cognizable, but 
warrant should, ordinarily, issue in the first instance It is non-bail- 
able as well as non-compoundable and is triable by any Magistrate 

3783. Proof. — ^The points lequiring proof are — 

(1) The assault or use of criminal force by the accused to some 

person. 

(2) That the person was then wearing or carrying a certain property. 

(3) That the assault was committed in attempting to commit theft 

of such property 

3784. Charge. — ^The charge should run thus: — 

‘*I {name and office of Magistrate, etc.) hereby charge you {name of 
the accused) as follows : — 

“That on or about the day of at ^you assaulted {or used, 

criminal force to) A B in attempting to commit theft of certain property 

to wit which the said A B was then wearing {or carrying), and 

thereby committed an offence punishable under section 356 of the Indian 
Penal Code, and within my cognizance. 

' “ And I hereby direct that you be tried on the said charge.” 

3785. Assault to Commit Theft. — One great aggravating circums- 
tance adding to the criminality of the offence of assault is an intention and 
an attempt to commit theft The section only punishes an attempt which 
falls short of the offence of theft. Now, as moving or asportation of the 
property intended to be stolen is sufficient to constitute theft, it follows 
that if the property is moved, it may be by a hair’s breadth, the offence of 
theft is complete, and the accused would then be liable to punishment as for 
a completed offence and not merely for the offence here described. But in 
such a case the question may be whether the act done satisfies the require- 
ment of law as to asportation 

In England, where in order to constitute larceny from *the perspn the 
removal must be complete, a number of cases has been held to amount 
merely to attempts, which would probably be decided as complete thefts m 


(19) Mukeen, (1865) B, U. C. 3 


(20) S. 378, 
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Ibis country So where the prosecutor was carrying a pocket-book in the 
inside front-pocket of his coat, and as the accused lifted it about an inch 
above the top of the pocket, the prosecutor was apprised of it, it was held 
that though the thief could be convicted of larceny, yet he could not be 
convicted of stealing from the person, as in order to constitute that offence 
the thing taken must be removed completely from the person 

So upon indictment for stealing a watch from the person it appeared 
that the watch was carried by the prosecutor in his waistcoat pocket, and 
the chain, which was attached to the watch at one end, was at the other 
end fastened to a button-hole of the waistcoat with the watch key turned, so 
as to prevent the chain from slipping through. The prisoner stole the watch 
out of the prosecutor's* pocket, but as he forcibly drew the chain out of the 
button-hole, the point of the key was caught in another button-hole, and 
so could not be severed from the prosecutor's person before the thief was 
caught It was contended that the act amounted to no more than an 
attempt only, but on a case reserved the prisoner was held to have complet- 
ed the theft, for which his conviction was upheld 

3786. These cases are, however, inconsistent with some earlier cases 
in which a complete severance was held to be essential to constitute lar- 
ceny. ^^ 3 ) However, should such cases ever arise under the Code, there can 
be no doubt but that they would be regarded as complete cases of theft 
and not merely of an attempt here punishable It should also be noted 
that the English cases were concerned with theft as compared to the highei 
felony of stealing from the person, which is there punishable with penal 
servitude for any term up to fourteen years But this offence is 

higher as compared to theft punishable under section 379; and as such it 
only deals with an attempt which would certainly be complete^ on the facts 
upon which the English cases were decided. 

Indeed, an at?tempt would be complete as soon as one's person is 
touched with intent to steal some property therefrom A tug given at 
one's pocket would constitute an attempt, though the thief may be seized 
before he has gone any further. But in such a case a question may 
arise; Is the thief liable for an attempt when there was no property to 
steal? Suppose, a 'person was going with an empty pocket; but the thief 
believing that it contained valuables inserted his hand therein when he 
was seized, could he be said to have attempted to commit theft of any 
property which the person was carrying^ It is apprehended not; for the 
section postulates the existence of something to steal, and there can be no 
attempt to steal from an empty pocket. But the section only requires that 
the property should be worn or carried, when the attempt is made, and not 
before or after it is completed. If therefore, the owner seeing 
the thief advancing towards him threw away his property, and the thief 
then picked it up . and ran away, he could not be convicted under this 
section, though he would then be guilty of the much higher crime of 
robbery 


(21) Tkompson, R & M. C. C. 78. 

(22) Stmson, Dears C C 421. 

(23) Wilkinson's case, i Hale P. C 
;o 8 , see s, 378 , Comm. 


(24) Larceny Act, 1861 (24 & 25 Vict, 

c 96, s 40) , re-enacting 7 Will . I V & x 
Viet, c. 87, s. 5.* . , 

( 25 ) I fele P C 533 ; Thompson, 3 * 
L J. M. C. 53 
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For further commentary on what is an attempt and a completed theft, 
see s 378 

357. Whoever assaults or uses criminal force to any 
person, in attempting wrongiully to confine 
attSS that person, shall be punished with impri- 
wrongfully to con- sonnicnt of either description for a term 
tine a person. which may extend to one year, or with fine 

which may extend to one thousand rupees, or with both 


[PwoM— s II Wrongfully confines. 340 

Assault— 'S 351 


Criminal force — s 350 
Attempts 51 1 ] 


Synopsis. 


(1) Analogous Law (3787) ^ (4) Form of Charge (3790) 

(2) Procedure and Practice (5) Assault in Attempted Con- 

(3788) finement (3791) 

(3) Proof (3789) 

3787. Analogous Law. — The offence of wrongful confinement is 
defined m section 340 This section punishes an assault in attempting 
wrongfully to confine a person As such, it may be superadcled to that 
offence 

3788. Procedure and Practice.*— This offence is cognizable but 
warrant should, ordinarily, issue in the first instance It is bailable but 
not compoundable and is triable by any Magistrate. 

3789. Proof.— The points requiring proof are : — 

(1) That the accused committed an assault or used criminal force 

to another 

(2) That he did so in attempting wrongfully to confine that person. 

3790. Charge, — The charge should run thus: — 

"'I (name and office of Magistrate, etc ) hereby charge you {name of 
the accused) as follows : — 

“That on or about the day of ^at ^you assaulted (or' used 

crimmal force to) A B in attempting wrongfully to confine the said A B. 
and thereby committed an offence punishable under section 357 of the 
Indian Penal Code, and within my cognizance. 

“And I hereby direct that you be tried on the said charge." 

3791. Assault in Attempted Confinement.— At the first blush this 
offence would appear to apply as much to an assault committed m attempt- 
ing to put a person into confinement as in attempting to prevent his escape 
therefrom ^ But the section is really intended to apply only to the former 
case, that is, to a case when assault is made or criminal force used to 
disann opposition offered against getting into confinement, and not to an 
assault upon a person already confined. The attempt to get one into 


Any Ma« 
Cognizab 
Warrant 
Bailable 
Not com 
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wrongful confinement is in itself an offence: to commit assault to effect 
that purpose is, therefore, necessanly an assault committed under aggrava- 
tion. As the Law Commissioners pointed out, an attempt attended with 
an assault is as good in point of criminality as wrongful confinement, and 
the two offences are, therefore, liable to the same punishment This 
section suggests ano-ther circumstance of even greater aggravation, namely, 
assault or the use of criminal force upon a person wrongfully confined 
Such a person may be wholly helpless and unable to defend himself. Any 
assault committed on him should, therefore, deserve to be visited with 
exemplary punishment. But there appears to be no provision for it 

358 , Whoever assaults or uses criminal force to any 
person on grave and sudden provocation 
Assault or criminal o*iven by that Dorson shall be punished with 
vocaUon. Simple imprisonment for a term which may 

extend to one month, or with fine which may 
extend to two hundred rupees, or with both. 

Explanation. — The last section is subject to the same ex- 
planation as section 352. 

[PmoM— s n Crmtnal forces 350 Assaults. 351] 

Synopsis. 

(1) Analogous Law (3792). ^ (3) Assault on Provocation 

(2) Procedure and Practice , (3794) 

' (3793) 

3792. Analogous Law.— This is an attenuated form of the offence 
which is otherwise punishable ' under section 352. The explanation was 
added at a later stage It refers to section 358 as “ the last section whidi 
is incorrect. The words more appropriate would be “this section” 

The explanation not only qualifies section 352 but other sections relat- 
ing to hurt, such as sections 300, 334 and 335. 

3793. Procedure and Practice.— This offence is non- cognizable and 
summons should ordinarily issue in the first instance. It is bailable 
as well as compoundable, and is triable by any Magistrate and may be 
tried summarily. 

3794. Assault dn Provocation.— A simple assault on grave and 
sudden provocation is about the most venial offence known to law. It 
is, indeed, an ^ offence in which ithe provisions of section 95 should be 
lead side by side 

For rest of the commentary under this section, reference should be 
made to sections 350, 351 and 352 


(i) First Rep.* s 416. 
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Of Kidnapping, Abduction, Slavery and Forced Labour. 


359. Kidnapping is of two kinds: kidnapping from 
British India, and kidnapping from lawful 
guardianship. 


Kidnapping. 


Synopsis. 

Analogous Law (379S-3797). 

3795. Analogous Law. — ^As to this the draftsmen said • “ The 
Clime kidnapping consists, according to our definition of it, in conveying 
a person without his consent or the consent of some person legally authoriz- 
ed to consent on his behalf, or wi*th such consent obtained by deception, 
out of the protection of the law, or of those whom the law has appointed 
his guardians 

“This offence may be committed on a child by removing that child 
out of the keeping of its lawful guardian or guardians. On a grown-up man 
• it can be committed only by conveying him beyond the limits of the Com 
pany's territories, or by receiving him on board of a ship for that purpose. 

“The carrying of a grown-up person by force from otie place within 
the Company’s territories to another, and the enslaving him within the 
Company’s territories, are offences sufficiently provided for under the heads 
of restraint and confinement. The enticing of a grown up person by false 
promises to go from one place in the Company’s territories to another, 
and the enslaving him within the Company’s territories, may be a subject 
for a civil action, and, undep certain circumstances, for a criminal prosecu- 
tion; but It does not appear to us to come properly under the head of 
kidnapping 

3796. Kidnapping is literally child-stealing Jt thence came to 

mean the forcible abduction or stealing of a human being regardless ot sex 
or age. The term has, however, been used here in a special sense as 
meaning the abduction of a minor male under fourteen years of age and 
a female under sixteen years of age from lawful guardianship, and in the 
case of an adult abduction from British India. The term used in English 
Law to designate an offence of the former description is “ child-stealing,” 
the term kidnapping being reserved to designate an offence which consists 
of stealing and carrying away or secreting any person, whether in the same 
country/4) or by sending him away from his own country into some other, 
or to parts beyond the seas whereby he is deprived of the friendly assistance 
of the laws to redeem him from such his captivity <5) The offence is 
punishable at common law, and by the habeas Corpus Act, 1679,^^^ the 
offence of child-stealing being punishable uhder the Statute of 1861, where 
the person kidnapped is taken abroad <7) . 


(2) Note U. Reprint, s. 156, (5) lb, p. 430 

(3) From slang, kid, a child, and mp (6) 31 Car. 11 , c. 2, s. ii. 

10^ to steal (7) 24 & 25 Viet , c. 100, S. 56. 

( 4 ) 1 East E. C. 420. , 
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The terminology adopted in the Code is thus different from what is 
sanctioned by English Law, though the offences are, in other respects, more 
or less alike 

3797. Kidnapping is In this section divided into kidnapping from 
British India and kidnapping from lawful guardianship But it is appa* 
rent that this division is not mutually exhaustive and exclusive. For 
there may be kidnapping of a minor both from his lawful guardian as well 
as from British India. 

The offence of kidnapping is but an aggravated form of wrongful 
confinement and is, theiefore, an offence in which all the elements of 
that offence are necessarily, present It is, however, confinement of 
such a serious form that the Code treats it as a distinct offence 


from 


360. Whoever conveys any person beyond the limits of 
British India without the consent of that 
person, or of some person legally authorized 
to consent on behalf of that person, is said 
to kidnap that person from British India. 

[Brittsh India— s 15, Consent — s 90] 


Kidnapping 
British India. 


Synopsis. 

(1) Analogous Law , (3) Meaning of ''Conveys^* 

(2) What ts Kidnapping from (3799) 

British India (3799-3800). 

3798. Analogous Law.— After describing the general character of 
kidnapping in the last section, this section and the next proceed to 
define the. two offences— -this section defines kidnapping from British 
India, and the next kidnapping from lawful guardianship. As for 
kidnapping from British India the offence is complete as sgon as a 
person '' conveys ” any person beyond the limits of British India with- 
out his consent 

The corresponding provisions of the English law have been referred 
to under the last section (§ 3796). 

3799. What is Kidnapping from y^ntish India?^This section 

Meaning of “Con- defines the offence punishable under section 363. 

vey«.” As remarked before, this offence is more general 

than kidnapping from lawful guardianship,” an 
offence defined in the next section. The offence of kidnapping from 
British India may be committed in respect of any person, male or 
female, major or miijer, and irrespective of his nationality. It is not 
necessary that British India should be his home; nor is it necessary that 
he should be a British subject. But what is necessary is that the 
accused should “ convey ” him, (ii) beyond the limits of British India 
(iw) without his consent, or the consent of some one legally authorized 
to consent on his behalf. The term conveys is a little ambiguous. 


(8) From Fr, convoy er^ Lat. con, together, vta, way; lit— to .go together; 
hence tp escort, transport. 



i. 310 .] 


KIDNAPPING AND ABDUCTION 


1833 


For it may as much refer to an attempt as to a completed act If, for 
instance, a person were to deceitfully induce another to go with him 
to Hyderabad, would his offence be complete as soon as the former has 
made^a start, or only when he crosses the Hyderabad territory^ 

In its original literal sense the word '' convey ” meant simply going 
together on a journey, but, in popular parlance, it now means carrying 
a person to his destination. In this view the offence would not be com- 
plete till the person actually reaches not only a foreign territory but 
his destination as well. Any act falling short of it would then be puni- 
shable merely as an attempt. That this is really the meaning intended 
would appear to be strengthened by the collocation of the words 
beyond the limits of British India,” and the different phraseology 
of the next section in which a cognate offence is defined. But since the 
word? beyond the limits of British India ” indicate merely a territory 
outside its geographical limits, it follows that the offence would be 
complete as soon as its frontier is crossed, no matter whether the 
parties reach ‘their intended destination or not. Till then apparently 
he has a l^cus penetentia He takes the irrevocable step as soon as 
he places liis victim on foreign soil 

3800. The term British India has been -defined in section 15^ and 
it has been, of course, used in that sense here, But though the 
territory is beyond the limits of British India it need not be necessarily 
foreign jurisdiction. So the conveyance of a person to Demarara or 
Mauritius would be as much kidnapping as his conveyance to Havti 
or the Pacific Islands. But the mere conveying of a person froni one 
place .to another is not criminal. The act becomes criminal if he is 
conveyed without his consent It is that which gives to the act its 
essential element of criminality Now, a person may be so conveyed 
as much by force as by inducing another to give his consent by fraud 
and deception So, of course, consent loses its essential elements 
if it is ‘given by one through fear, in which case it is submission and 
not consent. So again, consent given by a person who is not mi jum 
is no consent in law But in su‘ch a case consent may be validly given 
by his lawful guardian, in which case it will have ' the same effect 
as if he had consented to the act himself. But such consent, again, 
must be an intelligent consent not obtained under fear or misconcep- 
tion of facts. Suppose, for instance, a person were to approach the 
guardian of a minor and offer his child an agreeable protection in 
his home in foreign territory, and believing in his good offices, the 
guardian were to consent to his taking away the minor, upon which' the 
accused were to dispose him of as a slave or for forced labour, which was 
his orginal intention, he would be guilty of this offence and so punishable 
under section 363 The case would be the same if the accused we;re,to in- 
veigle a maj'or by blandishments and false allurements to leave his home 
and then sell him to 'a party who employs him on forced labour. The 
consent here spoken of may be given before the conveyance or even 
afterwards, foD the ratification of an act is consent, and has in law the 
same effect as consent previously given. 




(p) S. 90. 


JL 



THfi iNblAM PEtlAL COtJE 


CS.d 61 . 


18 U 


361 . Whoever takes or entices any minor under four- 
teen years of age if a male, or under sixteen 
of age if a female, or any person of 
unsound mind, out of the keeping of the law- 
ful guardian of such minor or person of unsound mind, 
without the consent of such guardian, is said to kidnap such 
minor or person from lawful guardianship. 

Explanation . — The words ''lawful guardian’' in this sec- 
tion include any person lawfully entrusted with the care or 
custody of such minor or other person. 

Exception . — This section does not extend to the act of any 
person who in good faith believes himself to be the father of 
an illegitimate child, or who in good faith believes himself to 
be entitled to the lawful custody of such child, unless such 
act is committed for an immoral or unlawful purpose. 

Synopsis. • 


(1) Analogous Law (3801) 

(2) Whai IS Kidnapping from 

Lawful Guard iam hip 

(3802). 

(3) Meaning of Words (3803). 

(4) Kidnapping of Minor or 

Insane (3804-3806) 

(5) Age Below 14 and 16 (3805) 

(6) What IS Taking"' any 

Minor? (3807-3812) • 

(7) Taking and No Taking 

When Complete' (3808). 

(8) When is the Taking 

Complete (3809). 

(9) Length 'of Detention Im- 

material (3810). 

(10) Children Without Guardian 

Excepted (3812) 

(11) Guardian of minor and 

lunatic (3813-3819). 

(12) Under Hindu Law (3813) 

(13) Under Mahomedan Law 

(3815-3817) 


(14) Under Other Laws (3818- 

3819) 

(15) So far as regards Natural 

Guardians (3820) 

(16) Lawful Custodians (3821- 

3823) 

(17) Out of the Keeping of the 

Lawful Guardians (3822). 

(18) No Guardian: No Offence 

(3824) 

(19) General Summary (3825) 

(20) Good Faith as a Defence 

(3826-3828) 

(21) English Law (3826). 

(22) English Case Contra (3827- 

3828) 

(23) Mistaken Belief as to Age 

When a Defence (3829- 
3830). 

(24) Intention Immaterial 

(25) Consent Necessary^ (3832). 

(26) Abetment of Kidnapping 

(3833). 


3801. Analogous Law,— This section defines kidnapping of a 
minor, which is '‘child-stealing*’ in English Law and against which sta- 
tutory provisions exist in that country. 

This offence is necessarily only committed in respect of a minor. 
To kidnap a grown-up person would, therefore, not be this offence, 
though it would be punishable as wrongful confinement or kidnapping 
from British India, as the case might be. 
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3802. What is Kidnapping from Lawful Guardianship? — Ihe 

corresponding provisions of the English Statute run thus : — 

“S 55 Whosoever shall unlawfully take or cause to be taken any unmarried 
girl being under the age of sixteen years, out of the possession and against the will 
of the father and mother, or of any other person having the lawful care or charge of 
her shall be guilty of a misdemeanour, and being convicted thereof shall be liable, 
at the discretion of the Court, to be imprisoned for any term not exceeding two years, 
with or without labour ”(io) 

“ S 56 Whosoever shall unlawfully, either by force or fraud, lead or take away, 
or decoy, or entice away or detain, any child under the age of fourteen years, with 
intent to' deprive any parent, guardian, or other person having the lawful care or 
charge of such child, or the possession df such child, or with intent to steal any article 
upon or about the person of such child, to whomsoever such article may belong, and 
whosoever shall, with any such intent, receive or harbour any such child, knowing 
the same to have been, by force or fraud, led, taken, decoyed, enticed away, or 
detained as in this section before mentioned, 

“ Shall be guilty of felony, and being convicted therefor, shall be liable, at the 
discretion of the Court, to be kept m penal servitude for any term not exceeding 
seven years, and not less than five years, or to be imprisoned for any term not 
exceeding two years, with or without hard labour, and if a male under the age of 
sixteen years, with or without whipping 

“Provided that no person who shall have claimed any right to the possession of 
such child, or shall be the mother or shall have claimed to be the father of an illegiti- 
mate child, shall 'be liable to be prosecuted by virtue hereof on account of the getting 
possession of such child, or taking such child out of the possession of any person 
having the lawful charge thereof 

This section has been manifestly drawn from these two sections 
from which its language has also been borrowed. But the English 
Statute IS m many respects much wider and more general in its terms 
than the section. The English cases decided under it must be then 
cautiously applied as aids to its construction/ 

3803. Meaning of Words .— Takes or entices " : These words are 
important and imply removal or decoying of the minor. The word 
“taking'' means physical removal or taking away ^^3) Ont of the keep- 
ing of the lawful guardian”: “Keeping” means custody, but not neces- 
sarily possession Maintenance, protection, control or care is enough 
.to constitute keeping. The word “lawful” is important and must be 
distinguished from the term “ legal ” which means quite a different thing 
A guardian may be lawful without being a legal guardian. The legal 
guardian is the guardian appointed by law, or wlaose appointment is 
in consonance with the general law of the land and of the person whose 
guardian he is. A lawful guardian is a guardian whose custody is mere- 
ly sanctioned by law. A legal guardian is necessarily a lawful guardian, 
but not necessanly mce versa; e.g,, a schoolmaster or an employer is 
a lawful guardian, a parent of the minor is a legal guardian. '^Lawful 
guardian includes ” ; The word “ includes ” merely means that others may 
be lawful guardians, and not that thereupon the natural guardian ceases 
to be so The term must be liberally constiued.^^^) 


(10) ^ & 25 Vict , c 100, s. 55, taken 
irom 9 Geo. IV, c, 31, s 20 ; 10 Geo.* IV. 
c. 34, s 24 (i). 

(11) ^ & 25 Vict., c. 100, s 56, taken 
trom 9 Geo. IV, c. 31, s 21, and 10 Geo. 
IV, c 3^ s. 25 (I) 


(13) Jagannath, 15 Cr. L. J. 630, 25 I 
C. 638. 

(14) Jagannadha, 24 M. 284. 

(15) Pemantle, 8 C. 971; Jetha Nathoo, 
6 Bom L. R. 785; followed in Kesar, 
(1919) Pat 33 F* B, 49 1 . C 481, 20 Cr. 
L. J. 161. 
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3804. Kidnapping of Minor or Insane. — This section defines the 
offence of “ kidnapping properly so called (§§ 3796-3799), which 
designated child-stealing in English law. In describing other offences 
in this Chapter the qualifying words adopted in the Code, and .constitu- 
ting one element of criminality are ‘‘intentionally,’’ “voluntarily^” “with 
knowledge of the likelihood,” “wrongfully” or the like, but no such teifti 
qualifies this section, and the reason is that the criminal intention is 
necessarily implied from the fact of taking away a minor from lawful 
guardianship The fact that the person taken is in his nonage is sufficient 
notice of the illegality of the act, fur every one is presumed to know 
that a minor is incompetent to think for himself, and his consent is 
therefore, as good as if he had not consented at all This applies to 
all minors whether male or female, who are under eighteen years of 
age which is the age of majority fixed in this country.<^^) 

But the taking of such persons is not an offence under this section, 
which fixes ai still lower age for the purpose, and which is the special 
age of minority, below which law presumes a total mental incapacity 
to consent In this respect there is a divergence between the civil law 
and this section and other parts of the Code. Under the former, a 
minor below eighteen years of age is incompetent to contract, and 
as that rule obtains in other parts of the Code, a person taking a minor 
below that age away from his lawful guardian may be guilty of wrong- 
ful confinement, irrespective of his consent, and he may be even guilty 
of abduction under the last section if he conveys him beyond the limits 
of British India, But, nevertheless, he could not be held guilty under 
this section And since section 363 provides a common punishment 
for the two offences described in the last and present section, it follows 
that there may be cases in which a person may be liable for abduction 
irrespective ot consent, though the age of the person abducted may 
not be below the age here prescribed. 

3805. However, adverting only to the language of this section, the 

. first essential of this offence is that the person 

Below ,14 and decoyed must, if a male, be below 14 and if a 

female, below 16 years of age at the moment of 

the crime. In case of minors verging on that age this must be strictly 
proved, but, when proved it is sufficient, and the accused cannot be 
heard to say that he did not know her to be under the age of consent, 
or- might suppose from her appearance that she was older, or that 
there were reasonable grounds for believing her to be so, and that the 
accused was honestly misled,^^®^' Nor does the fact that the girl had 
herself volunteered to go with the prisoner alter his liability, for, if 
it did, it would be giving effect to her consent which law has declared 
to be wholly inoperative 

So Maule, J., said: “The law throws a protection about young 
persons of the sex and within, the age specified by the Statute It has 
been determined by the Legislature, that at age young females art^ 
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not able to protect themselves; or g-ive any binding consent to a mat- 
ter of this description. It is, therefore, quite immaterial whether the 
eirl abducted consents or not; if her family, that is to say, those who 
under the Statute may lawfully have the possession and control ovei 
her do not consent to her departure, the offence is committed 
Ev^ the fact that the girl had deceived the accused by overstating her 
age would be no defence, for as Erie, C J., said * “The Statute was 
passed for the protection of parents, and for preventing unmarried 
girls from being taken out of the possession of their parents against 
their will ; and it is clear that no deception or forwardness on the 
part of the girl in such cases can prevent the person taking her away 
from being guilty of the offence created by this section/'^®^^ 

3806. The prisoner took, out of the possession and against the will 
of her father, a girl of the age of fourteen, wdio, however, looked much 
older than sixteifen, and the jury found as a fact that before the prisoner 
took her away, the had told him she was eighteen and that he bom fide 
believed such statemj.it, and that such belief was reasonable ; it was 
held that the prisoner was guilty, though he reasonably believed the 
girl to be over sixteen years of age^-0 (§§ 3/9-386) 

3807. What is "Taking” any Minor? — But in such a case the 
question may be legitimately raised whether the girl can be said to 
have been ''taken'' by the prisoner within the meaning of this section. 
So on an indictment against two prisoners one man and another a 
woman, it appeared that the girl became first acquainted with the 
female prisoner, and at her house met the male prisoner with whom she 
became acquainted and whom she met frequently, and at last she left 
her father's home, as she said for a walk, but never returned: she 
was afterwards found cohabiting with the male prisoner, whereupon 
Wightman, J , told the jury: "This offence is complete under the 
Statute which creates it without any reference to the object for which 
the girl may be taken You must be satisfied that the girl was under 
sixteen years of age, and that her father was unwilling that-she should 
go away, and it must be assumed to be so if it appears that, had he 
been asked, he would have refused his consent. You must also be 
satisfied that the prisoners, or one of them, took the girl out of the 
possession of her father For this purpose a taking by force is not 
necessary ; it is sufficient if such moral force was used as to create 
a willingness on the girl's part to leave her father's house. If however, 
the going away was entirely voluntary on the part of the girl, the 
prisoner would not be guilty of an offence under this Statute." 

So the question in such cases then is whether what was done by 
the prisoner amounts to "taking" the minor from lawful guardianship. 
So, referring to this aspect of the case, Bramwell, B., said : "I am of 
opinion that if a young woman leaves her father's house without an> 
persuasion, inducement, or blandishment ^held out to her by a man, so 
that she has got fairly away from home, and then goes to him^ although 
It may be his moral duty to return her to her parents' custody, yet, 
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his not doing so is no infringement of this Act of Parliament, for the Act 
does not say he shall restore her, but only that he shall not take her 
away. It is, ho-wever, equally clear that, if the girl, acting under his 
persuasion, leaves her father's house, although he is not present at 
the moment, yet, if he avails himself of that leaving which took place 
at his persuasion that would be a taking her out of her father's posses- 
sion, because the persuasion would be the motive cause of her leaving. 
Again, although she may not leave at the appointed time, and although 
he may not wish that she should have left at that particular time, 
yet, if finding she has left, he avails himself of that to induce her to 
continue away from her father's custody, in my judgment, he is also 
guilty, if his persuasion operated on her mind, so as to induce her to 

leave.” ^^3) 


3808. So where the accused was in the habit of visiting a prosti- 
Taking and No there met a young married girl below 

Taking when Com- the age of sixteen whom he seduced and then car- 
plete. ried her about and kept her concealed from her 

husband, it was held that the girl having been already with the prosti- 
tute the accused took advantage of his opportunity to seduce her, and 
that he could not therefore be held to have taken or enticed her,* and 
he could not, therefore, be convicted of kidnapping. ^^4) The fact that 
the girl was in the habit of going about by herself would be a strong 
piece of evidence against her '‘taking” by the prisoner from lawful 
guardianship if, in fact, she visited him of her own accord, and he 
cohabited with her. 

So in an indictment against the prisoner it appeared that the girl, 
who was over fifteen but in appearance three years older, and very 
prepossessing, lived with her widowed mother, and was allowed to 
leave her home all by herself and that she sometimes went to dances 
at public houses and that whenever she was out, the door was either 
left on the latch or the mother let her in. As such, she left her home one 
evening at nine o'clock at night alleging that she was going to spend 
the night with her married sister, but, joining company with another 
girl they went and slept at night with the prisoner and his companion 
with whom they spent the next day. The mother searched for her, 
when the two prisoners were indicted, but Cockbum, C, J, directed 
the juiy to discharge the prisoner who had slept with the girl's com- 
panion; and as to the first prisoner he told them that if they thought 
that the mother had by her conduct countenanced the daughter in 
a lax course of life, by permitting her to go out alone at night and to 
dance at public houses, this was not a case that came within the intent 
of the Statute, but was one where what had occurred, though unknown 
to her, could not be said to have happened against her wilLf^^^ 

This case resembles the case of a potter's girl under sixteen years 
of age whose case was disposed of by the Bombay High Court. She too 
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^as living with her widowed mother in straitened circumstances and 
eked out a scanty livelihood by working as labourer in the vegetable 
market. One day she was going towards the market alone with 
a labourer's basket, when she was accosted by a woman who took her 
to a house, promising to find her work She went; but on reaching 
her house, the woman gave her promises of jewellery and fine clothes, 
and, it seems, fed her with drugged sweets She was driven in the 
evening to an empty house where the accused cohabited with her for 
two days. She was then let go It was held that the girl had been 
decoyed from the keeping of a legal guardian and all the persons con- 
cerned were convicted.^^> 

Such was also held to be the case of a married girl under 16 years, 
who being dissatisfied with her mother-in-law, left her husband’s home 
to go to her maternal uncle. On the way she was seduced by the 
accused Karan Singh who took her to his brother’s house and kept 
her there, for a time, and then commenced negotiations for her mar- 
riage with sevci"''* people, in the course of which her identity became 
disclosed, whereupon Karan Singh left the place, leaving the girl with 
his brother Bhulan, whom the headman of village persuaded to report 
the matter to the police which he did keeping her for another month with 
him while the police were making inquiries The Court convicted 
Karan Singh under s 3o3, holding that though she had left her husband, 
she had not ceased to be under his guardianship. As for Bhulan, she 
resided with him pending the police investigation, and there was no 
evidence that he was a party to the conspiracy. 

3809. In all these cases the prisoners were willing to receive and 
When if the** Tak- receive the gdrls. They had even encouraged 

ing” Complete?* * them to come to them. But there was no persua- 
sion, inducement or blandishment to leave their 
homes. If there had been, then the taking would be complete ^3) For 
it is not required that the taking should be by force or fraud, actual 
or constructive,^^) or that there should be ijhysically carrying her in 
his arms or upon his back.^s) For taking is complete if he was mate- 
rially instrumental m either counselling her to leave or helping her 
in leaving. The question is one of fact to be determined with reference 
to the circumstances of each case. It may sometimes be difficult to 
detenuine the precise moment at which the taking’ is complete. But, 
speaking generally, the keeping of the guardian would be at an end when 
the person of the minor had been transferred from the custody of the 
guardian of some person on his behalf into the custody of a stranger. 

The offence of kidnapping is completed the moment the minor is 
taken out of this custody of a lawful guardian and the offence is not 
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a continuing one until the m,inor*s return to his guardian, there can, 
therefore, be no abetment of the offence by conduct which commences 
only after the minor has once been taken out of the keeping of the 
guardian and the guardian’s keeping of the minor is completely at an 
end.^^^ So where the defendant went in the night to her father’s house, 
and placed a ladder against her wmdow, and held it for her to descend, 
which she did, and eloped with him, it was held to be “taking of her 
out of the possession of her father” within the Statute ; although she 
herself proposed the plan to the prisoner/®^ So it was held to cons- 
titute taking, where the prisoner advised the girl to leave her parents’ 
house and meet her at an appointed place, which she did And the 
taking becomes clearer if the prisoner induced her to leave her father’s 
house promising to keep her and making other promises, and in conse- 
quence of which she leaves her home.^‘°^ 

3810. Time is no element in considering the question of taking, 
it being immaterial as to for how long the girl was 
Length of ^ Deten- prisoner. If she left the lawful custody 

ion mma eri . guardian for ever so short a time the 

offence is complete, but in such a case the question would be whether 
the time during which she was away from her guardian was sufficient 
to constitute loss of possession. So in a case where the prisoner had 
frequently met and cohabited with the girl, on the last occasion keep- 
ing her for three days, Erie, C J , on a case reserved held that the 
time was sufficient to have deprived the parents of the custody of their 
child : “ The Statute was passed for the protection of parents, and 

for preventing unmarried girls from being* taken out of the possession 
of their parents against their will; and it is clear that no deception or 
forwardness on the part of the girl in such cases can prevent the per- 
son taking her away from being guilty of the offence created by this 
section. The difficulty which we have is to say what constitutes a taking 
out of the possession of the father. The taking away might be con- 
sistent with the possession of the father, if the girl went away witli the 
party intending to return in a short time; but when a person takes 
a girl away from the possession of her father, and keeps her away 
against his will for a length of time, as in this case, keeping her away 
from her home for three nights, and cohabiting with her during that 
time, we think the evidence justified the jury in finding the taking to be 
a taking out of the possession of the father within the meaning of the 
Statute. . We limit our judgment to the facts of this particular case. 
It may be that a state of facts might arise upon which the offence would 
be complete in Law when the girl passed her father’s threshold, as 
where she is taken away with the intention of keeping her away 
permanently.”^”) 

The offence then depends not so much on the time during which the 
girl was away as upon the intention to remove her from the custody 
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ler guardian. 1 1 may then be that there would be takings if the 
tody IS iiiQ girl 5^111 \^q the house It was so 

linacas€ in wliich the prisoner had induced the grrl to get married 
him, which sh o did by going to church, after which she imme- 
tely returned to her parents’ home and lived there as before^ and 
giiit was held tliat the prisoner was guilty as the girl’s marriage to 
[I had put an eiicl to the parents’ possession, and that the time she 
IS actually awn. vvas wholly immaterial, as her husband had power 
take her away whenever he liked, her whole relationship to her 
jier being altered by the marriage.^^^^ 

3811 . Enticin|g-Ct3) is Q^e mode of taking a minor. It is inducing 
e minor of her own accord to go to the kidnapper. The latter may 
■coy tbe former not only by specious promises and false assurances, 
it by making acceptable presents and otherwise ingratiating himself 
to the favour of the minor. A child may be enticed away by a pro- 
lise of toys and sweets, a grown up girl by amorous blandishments and 
lepresent of Presses and trinkets In each case there is the '^taking,” 
f the minor abandons the protection of the lawful guardian, who is 
mtitled to it 

3(12. Of course, if there is no lawful guardian then the case would 
, ^ be different, for the section is intended only to pro- 

Slxcepted^* guardian’s custody of their wards It has no 

** * application to a street Arab, whO' may permit him- 

elf to ‘be taken away by any one who may choose to do so. Some 
enalty for this act w’as proposed by the Sudder Court of the North- 
Ifestem Provinces who observed that “ cases are of common occur- 
jneeinthis country in which children are left at fairs, or abandoned 
i times of famine and distress* and provision is required for the punish- 
leiits of persons appropriating such children with evil intentions, 
ut the Commissioners opposed the suggestion which was not given 
feet to.f^^l 


The same rule applies to a lunatic without a lawful curator. These 
ispsmaybe then regarded as exceptional But even ir\ their case the 
xused may bring himself within the penal visitation of section 363 if 
i offends against the provisions of the last section 


.‘3813, Guardian of Minor and Lunatic. — This raises the next ques- 
... - tion, who are the lavjrful guardians of minors and 

sj, Hindu lunatics ? Its solution depends upon the personal 
status of the minors and the Law to which they 
e subject There are no positive rules of Hindu Law on the subject, 
dtfeonly reference to the subject available in the sacred texts is to be 
i^dinManu who says : “ The property of a student and of an infant, 
fejher by descent or otherwise, let the King hold in his custody, 
m tji’e owner shall have ended his studentship, or until his infancy 
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shall have ceased in his sixteenth year.”^*5) This rule is obviously only 
applicable to the guardianship of the property of male minors. It has 
no reference to females, and in neither case to personal custody The 
custody of property vested in the King must now be understood to 
mean the Courts of Law to whom the king has delegated this func- 
tion But though there is the paucity of direct authority for the 
guardianship of Hindu minors, the question has been settled by long 
established custom and usage which, according to Manu, is transcen- 
dental Law, ^^7) by which the father is the natural guardian of his 
legitimate minor children, both male and female, and against him the 
mother has no right to their custody even if they be infants in arms 
But on their marriage the custody of his daughter ceases in him and 
becomes at once vested in her husband who is then his wife^s natural 
guardian, and on his death, his relations, if any^ within the degree 
of a Sapinda, are the guardians of a minor widow in preference to her 
father or his relations.^^^^ 

But so long as girls are minors and unmarried, the father is their 
sole guardian, though, as a matter of course, the actual custody remains 
as much with the father as the mother But the custody of the mother 
is in such case the custody of the father, so that any removal of the 
children from place to place by the mother ought to be taken to be 
consistent with the right of the father as guardian, and not as taking 
out of his keeping But where the mother removed her girl from the 
father's house for the express purpose of marrying her without his con- 
sent, and thereby deprived him for ever of his guardianship ancl custody, 
she was held to have offended against the provisions of this section, 
and rendered herself obnoxious to the penalties of section 463,^^°^ After 
the father, and in the absence of a valid appointment by him, the 
mother is the natural guardian of her minor children, subject to the 
same disqualification on the marriage of her daughters In default of 
the mother the guardianship of minors devolves on the eldest brother, 
and in default of an adult brother the paternal relations generally are 
entitled to hold the office of guardian ; failing such relations, the office 
devolves on the maternal kinsmen according to the degree of propin- 
quity 

3814. As adoption is in Hindu Law the imitation of nature, it 
follows, that by adoption the adoptive father becomes similarly entitled 
to the custody of his adopted son, and he then acquires this right even 
as against the natural father/^3^ 

3815. Under Mahomedan Law, the rule as to guardianship is dif- 

ferent, there being a different set of guardians, 
meSaLat^*^ Maho- j^arriage, of property and of person respect- 

ively/^) For instance, the mother, though the 
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natural guardian of the minor’s person, is not the guardian of her 
property, nor for marriage The father and the grandfather of a 
minor girl are her natural wall or guardians for marriage, in their ab- 
sence the Hamfis entrust that duty to their male descendants, vi:: , the 
brother, the paternal uncle, and then their sons, and so on/^5) For 
other purposes Mahomedan Law divides the natural guardian of minors 
into those who are either nt^ar or remote The ordinary natural guar- 
dian of minor children, whether male or female and whether married 
or unmarried, is both under the Sitnni as well as the Shiah school of 
Law tiieir mother/^) and according to the Sumii school her guardianship 
of her daughters, whether married or unmarried, continues until their 
puberty, which is presumed on the expiration of the fifteenth year (3) 
But herv guardianship for the purpose of this section does not end then 
but continues up to the time she has completed her sixteenth year.^'i) 
In any case her right to custody remains even where she has been 
divorced by her husband and it does not lelieve the father from the 
obligation of maintaining them.^s) On attaining puberty the custody 
of daughters devolves upon their other female relations capable of 
their management According to Mahomed«in Law the care of minor 
girls should never be entrusted to male members of the family unless 
they are within the prohibited degree of relationship for marriage, 
such as the father, paternal grandfather, paternal great grandfather 
and others in the same ascending scale, after whom come the full 
brother, then the half brother by the father, then the full paternal 
uncle, then the half-paternal uncles in the same order, who are the 
natural guardians of the boys in their order of propinquity to him 

3816. It will be observed that the husband has no place in the table 
of guardians, and he is therefore never to be guardian of his wife till 
she has attained puberty and is fit to receive the embraces of her hus- 
band Till then he is not even obliged to maintain her, (7) but on 
attaining puberty he acquires a right over her person as she on her 
part acquires a right to receive her dower and maintenance. 

3817. As regards the custody ^of illegitimate children, both the 
Hindu as well as Mahomedan Law assign it to the mother, and this for 
an obvious reason/«> Failing the mother, there is no one competent to 
have their custody, but the Court is empowered to appoint a guardian 
and determine what custody would be for their interest 

3818. In the case of children of other natiorfalities the father has 
(3) Under Other the ])referential right to the custody of his minor 

children of both sexes^’f’> and it has been held in 
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England that he is entitled to their custody until thev attain the age of 
sixteen.("> The Guardians and Wards Act now provides as follows:— 

"S. 17. As between parents who are European British subjects adversely claim- 
ing; the guardianship of the person, neither parents is entitled to it as of right, but, 
other things being equal, if the minor is a male of tender years or a female, the 
minor should be given to the mother, and if the minor is a male of an age to require 
education and preparation for labour and business, then to the father 

This section, of course, only applies to guardians appointed by a 
Court. Where the Court awarded custody of a child of a union to the 
husband who had obtained a decree nisi for divorce and the wife remov- 
ed the child whereupon she was being prosecuted for kidnapping under 
this section, the High Court quashed the proceedings holding that the 
wife had committed no offence so long as the decree nisi against her 
had not been made absolute. 

3819. In the case of illegitimate children English Law admits 
the claim of neither parent to custody But the Court is empowered to 
appoint such person as it considers likely to protect the interests of the 
minor. In the case of young infants the mother would be naturally 
sudi person, at any rate during the period of nurture^^); after her it 
would naturally prefer the putative father to the mother’s relatives.^^s) 

For this purpose the nationality of the children depends upon how 
they have been brought up 

% 

3820. So far as regards. Natural Guardians.— Guardians may, how- 
ever, be also appointed by deed or will, in which case the question 
depends upon the factum and the validity of the appointment Guardians 
may also be appointed by the Gvil Court under the provisions of the 
Guardians and Wards 


k 


3821. Lawful Custodians.— The question about the legality and 

Ex laaation 1 Validity of a guardian may sometimes raise nice 

xp aaa ion , questions of legal technicality. In that case law 

cannot be defeated, and Explanation I therefore lays down that the 
term is intended to include not only persons legally enthled to be guar- 
dians but also those lawfully entrusted with their custody Jn short it 
is sufficient for the present purpose if the guardian, though not a 
de jure guardian, was still a guardian de facto if his custody was not 
illegal.f^®) Such a case may arise where the natural guardian makes 
over his child to the custody of a friend who would then be its lawful 
giiardian within the meaning of this section ^^9) Rut it is clear that a 
minor may be so entrusted to another for permanent custody, or tem- 
porarily, and absolutely, or for a limited purpose 


(n) Barford, Cox. 405. 

(12) Act VIII of 1890, s. 17 

(13) Borthwick v Borthwick, 41 C 714. 

(14) Pemantle, 8, C 971; Barnardo v. 
McHugh, (1891) A C 388; Nash, 10 Q. 
B D. 454. 

(15) Ij:err, 12 I R L R 642; Nash, Q. 

B D. 454. 


(16) Myna Boyee v Ootamm, 8 M, 1 . 
A 400 

(17) Act VIII of 1890 

( 18) Pemantle, 8 C 971 ; Sital Prasad 
42 A 146 

(19) Pemantle, 8 C 971; Fatti (1911) 
P R. No. 7 , 10 1 C 97 ; Tekchand, (1915) 
P R No 27, 31 I C. 380; Bcuj Naiti | 0 
L T 416, 25 I. C. 840. 
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For instance, the guardian sending his children to a boarding 
school for education legally entrusts” them to the custody of the 
schoolmaster, and so long as they are at school they are under his 
guardianship as much as they are under their natural guardians while 
at home But being at school for a limited purpose the schoolmastei 
cannot consent to their being taken for purposes other than those legi- 
timately within the purpose of the trust So it was observed “ It 
deserves good consideration before it is decided that an offender acting 
in collusion with one who has the temporary custody of another s child, 
for a special purpose, and knowing that the parent or proper guardian 
did not consent, is yet not wnthin the Statute For then every school- 
mistress might dispose of in the same manner the children committed to 
her care, though such delegation of the custody of a child for a parti- 
cular purpose be no delegation of the power of disposing of her in 
marriage, but the governance of the child in that respect may still be 
said to rest with the parent 


The true view of guardianship is that it is a trust divisible by 
delegation for certain purposes for the weltare of the minor, and a 
person placed in temporary custody for any such purpose, though “ law- 
fully entrusted” tor that purpose, does not acquire all the rights and 
powers of its natural guardian, nor does the latter cease to be its 
guardian pro ianio A person may be under a duty to look after 
another, but it does not make him his guardian For instance, the 
master looks after his servant, the mistress after her maid<^->, but the 
one does not on that account become the^guardian of the other. 


3822. This IS the only reasonable view possible, but it is not the 
outcome of Explanation I which, it must be con- 
ng question whether the 

guardian.’^ natural guardian had or had not ceased to have 

the custody of the child, must, of course, be decid- 
ed with reference to all the facts of the case But the cases are clear 
that a temporary guardian has no power to consent to an act so as to 
neutralize the mischief which this section was intended to meet. Tn 
England, a number of cases have been decided to deteimine when the 
guardian ceases to be in “ possession ” of the minor. But these difE- 
culties are sought to be obviated by the use of the word keeping.” 
a word free from the taint of having acquired an artificial legal con- 
struction “ This word,” said Batty, J , connotes the fact that it is 
compatible with independence of action and movement in the object 
kept It implies neither prehension nor detention, but rather main- 
tenance, protection and control, manifested not by continual action but 
as available on necessity arising.” C “'3) The physical control of the 

not then necessary to constitute “keeping” or custody. It 
IS sufficient if there is maintenance, protection and control, for ‘those 
essentials of guardianship. On the other hand, it is equally 
clear that it the minor abandons her guardian with no intention of 


(20) East, P C 457 To the 
ettect Jagannadha, 24 M 284: Gai 
31 A 44^ 

(21) Dhere Singh, (1878) P R. N 


Ganesh, 31 A‘-448 

(22) Kesmt C1919) Pat. 33 F. B, 49 
I. C 481 

(23) Jetha, 6 Bom. L. R. 785 (788). 
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returning to or where the legal guardian turns out the minor 

he ceases to keep her, and if she is then seduced, the seducer commits 
no offence under this section But the mei e fact that the minor leaves 
the protection of her guardian does not put her out of his keeping*/*) 
so long as the minor is free to return to his protection 

Where one Saratamma, aged eight years, a daughter of one A 
visited her sister B married to one C, who lived in the house of his 
uncle D, where she was for a month with her father's consent, and from 
where she was taken by four of A's nephews and married to one of 
them without A's consent, which was never solicited, as it was known 
that it would have been refused. The four accused were prosecuted 
for kidnapping, and the Court held that though they had taken the girl 
from the possession of her sister, she was nevertheless taken from the 
keeping of A, who was her lawful guardian, and that as such they weie 
liable to be tried for kidnapping, of which the Session Judge had wrongly 
acquitted them, holding the girl to be in the custody of D, the uncle of 
her sister's husband/^) 

So in another case a girl under sixteen years of age, by name 
Jetki, lived with her widowed mother, who both eked out a slender 
existence by working as coolies in a vegetable bazar One day at 
10 A.M, Jetki was going for work with the labourer's basket and 
cloth when she was accosted by one woman Ganga, and taken home 
on promise to give her work But on reaching home, she broached 
an indecent proposal and promised her jewellery and fine clothes if she 
gave in. She did not, and she was thereupon given some drugged 
sweets and then taken in a hackney carnage to an empty bungalow 
in a lonely place where the accused Jetha cohabited with her for two 
nights and two days. He was prosecuted with Ganga for kidnapping 
and it was held that Ganga was rightly convicted under section 363, 
inasmuch as she had enticed the girl away from the keeping of her 
lawful guardian, and that the other accused, Jetha, was rightly 
convicted under section 368 for wrongfully concealing her knowing 
that she had been kidnapped/*^^ 

3823 . These decisions are in entire harmony with the English cases 
decided upon a much narrower Statute in which the offence required 
taking from the possess^on of a legal guardian But as has been 
before remarked, the word '"possession" in the English Statute has 
given rise to cases which would be differently decided here. For 
instance, where a servant girl under sixteen years of age obtained 
permission from her master to visit her parent from Sunday to Monday 


(24) Gmder Singh, 4 W R (Cr ) 6. 

(25) Pandhyaram, (1012) M. W N. 
538, 16 r. C 166. 

(i) Jetha, 6 Bom. L R. 785; Jagan- 
natha Rao v. Kamaraju, M 284; 
Manshomal, 7 S. L. R 71, 16 I C. 768; 
Mulla, 8 S L. R , 27 I C. 181 ; Bazand 
Mawaz, 3 L. 213, ^ I. C. 620, (1922) 
A. I. R. (L.) 380. 


(2) Koochri 7 S. L. R 17, 20 I C 599; 
Asgar AH, (1907-09) U B R. 3 F C- 
27, 4 1 . C 901. 

(3) Jagannatha Rao v. Kamaraju, 24 
M ^4 

(4) Jetha Nathan, 6 Bom. L. R 78s; 
followed in Katan Singh, 14 A L. J. 

792 . . ^ 

(5) My cock, 12 Cox 28, Baillie, 8 Cox. 
238. 
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nio-ht, and went to see them for a few hours on Sunday, and then left 
to^ioin the prisoner, with whom she had made a previous arrangement 
telling her parents that she was returning to her master, but instead of 
which she remained with the prisoner for a number of days, it was 
held that the ‘prisoner could not be convicted of kidnapping because 
the girl was not in the possession of the father at the time of the 
alleged offence, but was under the lawful charge of her master 
This view^ was reiterated in another case in wdiich the girl was employed 
as a barmaid at a distance from her father’s home ^7) Such cases 
would, of course, present no difficulty in view of Explanation I w^hich 
was probably enacted to meet such cases 

3824. No Guardian: No Ojffence. — But such cases are distinguish- 
able from those m which there is no legal guardian, permanent or tem- 
porary They are, moreover, cases which verge on those in which it 
was held that there was no "'taking” by the accused. For example, 
if a girl, say, aged fourteen, run away from her parents’ home and roam 
about, to all appearance a fr/ee agent, and if some one meeting her 
on the road were to engage her as a coolie and then keep her as his 
mistress in a house situate in a populous neighbourhood, he could not 
be convicted of kidnapping, because he had neither taken nor enticed 
her away from the keeping of a legal guardian. So, in the case of 
waifs and strays there can be no “keeping” nor taking or enticing away 
as here required So the accused saw a girl aged about fourteen years 
living with a Brahmin woman in the serai of a village, where they 
maintained themselves by begging. From there Mt Rukena lived m 
the house of a goldsmith by name Ghasi and was betrothed to his 
son; but as she was not given enough to eat, she easily lent herself 
to the persuasions of the accused Baldeo who seduced her, for which 
he was prosecuted But the Court held th.it Ghasi, from whose house 
she had been abducted, was not her lawful guardian, as he had not been 
lawfully entrusted with the care or custody of her, and that, therefore, 
the accused could not be convicted, 

3825. General Summary. — ^The foregoing discussion establishes 

the following propositions . (i) The section has no application to 

minors other than those who are in the custody of a lawful guardian , 
{n) such guardian may be either the natural, legally appointed or a 
testamentary guardian, or one who has been entrusted with the pro- 
tection, maintenance or care of the minor by such a guardian; (iii) 
the accused must take or entice from his keeping ” ; (iv) there can 
be no taking where the accused merely receives a minor after he has 
left the protection of the guardian ; (z^) the fact that the minor is in 
charge o± the temporary guardian, eg., the schoolmaster or employer 
does not deprive the primary guardian of his control; but in such a case, 
the control of another guardian is superadded, from whose custody 
the taking of a minor entails the same penalties But such guardian 
lias only limited powers and cannot consent to acts inconsistent with 


(6) P er Lush, J,, m Miller, 13 Cox. 179 

(7) Henkees, 16 Cox. 257. 

(8) Kesar, (1919) Pat. 33 F. B., 49 1 . C. 
43i, 20 Cr L. J. 161. 


(9) Buldeo, 2 N. W. P H. C R. 286; 
Hardeo, (1880) P. R. No 7, Khuda, 
Bakshj ( 1^7) P. R. 27. 
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his duty Lastly, the section extends no protection to self -constituted 
i^uardians, or to waifs and strays in respect of whom no offence under 
tthis section can be committed 


3826. Good Faith as a Defence. — ^Lhere remain other questions not 
„ 1 - L T directly raised in the section, but which necessa- 
(1) English Law. underlie it It has been stated before that 

this is one of those sections in which the mere doing of an act cons- 
titutes an offence irrespective of intention or knowledge An instance 
has been given of a bona fide belief in the majority of the minor and 
of the accused being himself deceived by the minor overstating his 
age (§§ 3805, 3809) So if the minor was not in fact in the keeping 
of a lawful guardian, the offence cannot be committed whatever the 
belief of the taker may be If the minor is in fact in such keeping and 
the accused is ignorant of the fact, it is for him to prove such ignorance 
in his defence, though it does not follow that such ignorance would be a 
complete answer to the charge of an offence under this section read with 
section 363/^^’^ But if not a complete answer, is it any answer at alP 
And if it is not a complete answer, are these offences an exception to the 
fundamental principle of all criminal responsibility — Actus non facit 
reum msi mens sit real The question is by no means an easy one, and the 
authorities in England are divided on the subject For while there 
are cases in which it has been held that the presence of intention or 
knowledge is the foundation of all criminality, there are others in which 
the act is regarded as malum prohibitum and, therefore, penal irres- 
pective of intention And the fact that the Statute says nothing about 
intention does not dispense with its proof. As Hill, J., said : It is 
true that the Statute says nothing about this knowledge, but this must 
be imported into the Statute/'^”) 


So in another case Cockburn, C J,, said. Actus non facit 
reim nisi mens sit rea is the foundation of all criminal procedure. The 
ordinary principle that there must be a guilty mind to constitute a 
guilty act applies to this case, and must be imported into this Sta- 
So Earle, J., in another case, said : “A man cannot be said 
to be guilty of a delict unless to some extent his mind goes with the 
act”^*3) This was said in a case of an obstruction to prevent the pur- 
poses of an election at a vestry. In another case the girl had left 
her parents with another girl for a Sunday School. The prisoner 


(lo) Khuda Baksh, (1887) P. R. No. 
27. 

^ (II) Per Hill, J (Pollock, C, B , Mar- 
tin, B., Crompton, J , and Wiles, J., con- 
current) in Cohen, 8 Cox 41. 

(12) Sleep, 30 L J. M C 170, follow- 
ing Cohen, 8 Cox 41. In Tinckler, l 
F & F 513, the same learned Chief 
Justice (Cockburn, C. J ) charged the 
jury as follows: "It was clear the pn- 
soner had no right to act as he had done 
in taking the child out of Mrs^ Barnes* 
custody But inasmuch as no improper 
motive was suggested on the part of the 
prosecution, it might very well be con- 


cluded that the prisoner wished the child 
to live with him, and that he meant to 
discharge the promise which he alleged 
he had made to her father, and that he 
did not suppose he was breabng the law 
when he took the child away This being 
a criminal prosecution, if the jury should 
take this view of the case, and be of 
opinion that the prisoner honestly believed 
that he had a right to the custody of the 
child, then, although the prisoner was not 
legally justified, he would be entitled to 
an acquittal.” - 

(13) Buckm aster v Reynolds, 3 
(N S.) 62. 
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met them and induced them to go to Manchester, where 
he took them to a public house where he seduced one of them who 
was then under sixteen years of age The prisoner had made no 
inquiry as to who the girl was, what her age was, and whether she 
had her parents alive The jury found him guilty, but Lush, J., 
reserved the case, and in the Court of Criminal Appeal, Bovill, C J., 
said: ‘‘In the present case there is no statement of any finding of 
fact that the prisoner knew or had reason to believe that the girl was 
under the lawful' care or charge of her father or mother or any other 
person In the absence of any finding of fact on this point the con- 
viction cannot be supported.’’ The prisoner was consequently 
acquitted. 

3827. But there are cases on the othei side of the line, in which the 
doctnne of mens rea is, not indeed denied, but the 
Co^^tr ^*^^^***' opposite view is supported on the ground that the 

fact that the person was a minor should be presumed 
to be known to the accused As Bramwell, B , put it “ But what the 
Statute contemplates, and what I say is wrong, is die taking of a female of 
such tender years that she is properly called a girl . .No argument is 
necessary to prove this It is enough to state the case The Legislature 
has enacted that if anyone does this wrong act, he does it at the risk of her 
turning out to be under sixteen This opinion gives full scope to the 
doctrine of mens rea If the taker believed he had the father’s consent, 
though wrongly, he would have no mens rea, so if he did not know she 
was m anyone’s possession, nor m the care or charge of. anyone. In those 
cases he would not know he was doing the act forbidden by the Statute, 
an act which, if he knew she was in possession and in care or charge of 
anyone, he would know, was a cnme or not, according as she was under 
sixteen or not He would not know he was doing an act wrong in itself, 
whatever was his intention if done without lawful cause 

But though the Court was in this case all but unanimous in holding 
that the prisoner could be convicted of taking a girl below sixteen though 
he had reason to believe, and did in fact believe, and was even assured by 
the girl herself, that she was eighteen, Brett, J., however, dissented from 
the majority, and said: “ And as a vicious will without a vicious act is no 
civil crime, so, on the other hand, an unwarrantable act without a vicious 
will is no crime at all. So that to constitute a crime against human laws, 
there must be first a vicious will; and, secondly, an unlawful act conse- 
quent upon such vicious will Now there are three cases in which the 
will does not join with the act Firsts where there is a defect of understand- 
mg, etc. Secondly, where there is understanding and will sufficient resid- 
ing in the party, but not called forth and exerted af the time of the action 
done, which is the case in all offences committed by chance or ignorance. 
Here the will sits neuter, and neither concurs with the act nor disagrees 
with it.» Ignorance or mistake is another defect of will, when a man, 
intending to do a lawful act does that which is unlawful ; for here the deed 


(14) Per Bovill, C. J. (Chaiinell, B, 
Pigott, B, Byles, J, and Lush, J, con- 
curnng) in Hihhert, 38 L J M. C. 61, 
following Green, 3 F & F, 274 {per Mar- 
tin, B.). 


(15) Prince, 44 L J M C. 122; Wat- 
kins V. Major, 44 L J. M. C To 
the same effect*, Booth, 12 Cox. 231; 
My cock, 12 Cox 28; Olifier, 10 Cox 402; 
Robins, i C. Sc K. 456 referred to ante - 
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and the will acting separately, there is not that conjunction between them 
vdiich IS necessary to form a criminal act But this must be an ignorance 
or mistake of fact, and not an erior in point of law 

3828. But the contrary held by the fifteen Judges of England have 
so far as that country is concerned set at rest all controversy on the subject 
and their view does not do away with mens re a, but, to quote the judgment 
‘‘ gives full scope to the doctrine of mens rea But though this decision' 
being a decision of fifteen Judges, cannot be directly oveiiuled, cases are 
not wanting in which weighty pronouncements are made against the sound- 
ness of the view there taken But though the formidable barrier which 
that case has cieated to the recognition of the doctrine of mens rea is admit- 
ted, the Courts have acknowledged the existence of the rule which has 
the effect of neutralizing the effect of that leading precedent. So on a 
case reserved, nine Judges held that in a case of bigamy a bona fide belief 
on reasonable grounds m the death of the husband at the time of the second 
marriage afforded a good defence against the indictment And Wright, 
J., was even more outspoken m his condemnation of the doctrine enunciated 
in Princess case^-^'^ which he held was an isolated and an extreme 
case.^^^) He then pointed out that except in three classes of cases not 
relevant for the present purpose, there must in general be guilty know- 
ledge on the part of the defendant, or of some one whom he has put in his 
place to act for him, generally, or in the particular matter in older to 
constitute an offence.’'^^-) 

3829. Mistaken Belief as to Age When a Defence. — But whatever 

(2) Indian Rnk* English Law on the subject, the 

^ ■' question arises whether the presence of mens rea 

IS required to constitute the offence as defined m this section Of course, 
the question about good faith and reasonable belief can only arise in a 
case of minor verging on the extreme limit of prohibited minority In 
the case of a child hve^'^^^ to ten years old^®-*^ such a question is impossible, 
for res ipsa loquitur, and a man need not inquire about its age. But the 
question of good faith does not appear to have been raised or considered 
in some cases in which it could have been legitimately raised. ^"^5) For 
instance, in one case it was held that the girl had been betrothed to the 
accused, and was even permitted to reside in his house occasionally. But 
afterwards he changed his mind, and thereupon the accused meeting her in 
company with two women carried her oflf to his house, but he used no 
force, and did not attempt to conceal her when the police went to him. It 
was said that “ he was wrong in carrymg off the girl without the consent 
of her lawful guardian, and he has, therefore, committed the offence of 
kidnapping.” 


(16) Per .Brett, J (dmentiente) in 
Pnnee, 44 L. J M. C 122, see s. 76 as to 
mistake of fact 

(17) 44 L. J. M. C. 122. 

(18) Per Coleridge, C J, m Tolson, 
23 Q B, D, 168, (203) , I believe all my 
learned brethren would concur with me 
in saying that they may perhaps be wrong 
in taking the view of that decision that 
they do lake (nobody can be infallible), 
they intend to accept the decision of the 
majority of the Judges in Reg v. Prince, 
L. R. 2 C. C. R. 154. 


(19) Tolson, 23 Q. B. D 168. 

(20) L R 2 C. C. R. IS4- 

(21) De Rutsen, [1905] i Q. B. 918 

(921) 

(22) De Rutsen, [1895] i Q B. 91^ 

(922) . 

To the same effect Kershaw, (1902) 18 T. 
L. R. 357 

(23) Moodhoo Paul, 3 W. R, 9 

(24) Umsadbaksh, 3 B. 178. 

(25) Gooroodoss Rajhunsee, 4 W K 7* 
(i) Per Kemp, J., in Gooroodoss Raj- 

bunsee, 4 W* R. 7. 
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Good faith was assumed to offer complete vindication in some cases 
in which the Hindu husband had carried off his wife, but in which the 
question of good faith was unnecessary as the husband being the natural 
guardian of his wife had right to her custody This was the ratio 
decidendi of the case in which the Mahomedan mother had employed an 
agent to bring away her married minor daughter, aged eleven or twelve 
years, from the house of her mother-m-law, in which case the accuser 
being the lawful guardian of her infant daughter could not be convicted 
of kidnapping ^3) In such a case the person who should carry off hei 
daughter before she attained puberty, without the mother’s consent, would 
in his turn be guiltv of kidnapping But then there would be room foi 
the plea of good faith Should such a case ever arise there can be nc 
question but that in view of the general exceptions the plea, if proved 
should be a complete answer to the charge, but not being a part of the 
definition it will have to be established in defence ^4) And since the Code 
condones a wrongful act done under a mistake of fact, a mistake as to age 
would in this country be equally a good defence ( § 581) 

3830. Indeed the second exception expressly admits the plea of good 
faith in the only case which may not have been said to be covered by the 
general exceptions For the putative father of an illegitimate child, though 
not a natural guardian (§§ 3818, 3819) may still be permitted to believe 
himself to be entitled to the custody of his own offspring And the fact 
that he is not the real father of the child he claims is m such a case equally 
immaterial, if he honestly believed himself to be its father In such a case 
there is then a chance for a double mistake, the accused may 
enoneously, though honestly, believe himself to be the father of the child 
he wishes to own, and as such he may, erroneously, though honestly, 
believe himself to be entitled to its custody But his good faith is a 
complete vmdiction of his act if only it was not done for an “ immoral 
or unlawful purpose ” An immoral act would be such as to sell the child 
for prostitution, and an unlawful purpose would be to sell it for forced 
labour or the like In order to take the case out of the exception such 
purpose must be present in his mind at the time of the act : it is immaterial 
if it occurs to him afterwards if his intention at the time of obtaining 
custody was honest and benevolent, 

3831. Intention Immaterial. — ^It has already been stated elsewhere 
that criminal law takes no account of human motive, though it does of 
human intention But in this respect this section is an exception to the 
rule, for it pays no regard even to the intention of the accused For 
instance, where the father removed his daughter from the lawful guardian- 
ship of her husband without his consent he rendered himself liable for 
punishment under this section But this was a case in which the Magis- 
trate had refused to issue process, and the High Court merely ordered the 
issue of a process against the father^®^ , though m another case, this was 
followed to support the view that intention did not count in judging of the 
accused’s offence under this section, though it was material in^ considering 
the punishment. (7) 


(2) (1864) W R. 12. (5) Dhurnidhur, 17 C 298; followed in 

(3) Korban, 32 C 444 Ganesk, 31 A. 448 

(4) This was conceded by Jardine, J, (6) Dhumtdhur, 17 C. 298 

m Mahakon (1895) B U C. 820 (823, (7) Gmesh, 31 A. 448; Ballia, (1914) 

824)- P. L. R. i6i,2SI C.839 
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3832. Consent Necessary. — The question of consent is an important 
question, for it legalnes an act otherwise unwarrantable and illegal. The 
consent required must be of the lawful guardian of such minor The latter’s 
consent is, of course, inoperative, but it may be express or implied, ( 9 ) 
though it must be antecedent to the commission of the offence 
Sufficient has been already said before as to the nature of the consent 
which IS a justification for an act otherwise illegal and criminaK^^) 
(§§ 858-868) The consent here required is then a free consent given 
by the guardian without fear or misconception of facts, and not wrung 
out of him by intimidation or coeicion Such consent then necessarily 
implies knowledge of the destination of the minor and the purpose for 
which it IS being taken away from the guardian If a person take away 
a child for tuition, and then give it away in marriage, the consent would 
rather aggravate than exculpate the crime The question what would be 
the effect of a consent given for an immoral or unlawful purpose, or for 
a purpose beyond the scope of the guardian's authority, may raise compli- 
cated issues But it is intimately connected with the subject In the case 
of temporary guardians the question of consent is limited by their authority 
(§ 3821) But in the case of a natural guardian the solution of the 
question depends upon other considerations 


Suppose, for example, the case of a female Hindu guardian, who is 
entitled to the custody of a child. Now under Hindu Law, the right to 
dispose of a minor Hindu girl in marriage does not gO' with the right of 
guardianshipj^^"*) for it is a light which belongs to the paternal relatives, 
though It is of course a right which, like the patm potestas of civil law, 
must not be used atrociously but benignly It is a right for the benefit 
of the minor and not the profit of the relation. They 
may sue the guardian of the person for hurrying on a 
marriage if not to the interest of the minor. ^^3) On the other hand, they 
must consult the wishes of the personal guardian as to the suitability of 
the match. Where, therefore, the accused, paternal agnates, so empower- 
ed to marry a minor girl under the guardianship of a female acting under 
the will of her mother, hurriedly and forcibly attempted to marry her off to 
a person of their own choice and in order to defeat a previous betrothal and 
the consequent marriage, it was held that the accused were guilty of this 
offence/’^^l If in such a case the guardian had consented to the marriage, 
without the knowledge of the paternal relation, the question of criminality 
would then have been one of intention and good faith So where the 
accused, a Hindu, left her husband's house, taking her daughter for the 
express purpose of marrying her without his consent to the brothei 
of the accused in pursuance of a previous arrangement between her and the 
accused, it was held that the mother was guilty of kidnapping and the 
accused of abetting her offence. 

3833. Abetment of Kidnapping. — ^The question of abetment raises 
another question of some moment in the offence under consideration. 


(8) Bhmgee Aheer, 2 W. R, 5 ; Amgad 
Bugeah, 2 W. R 61, Koordan Singh, 3 
W. R. 15,' Sookee, 7 W. R 36; Gooroo- 
doss Rajhunsee, 4 W. R. 7; FaUma v. 
McCormick, 6 Bur. L. T. 21, F. B., 19 1 . 
C 149. 

(9) 5 Bur. L. T. 157, 18 I. C. 669. 


(10) Ganesh, 31 A 448. 

(11) S 90. 

(12) Maharanee Ram v. Maharanee 
Sooth, 7 W R 323. 

(13) Kashi Chunder Sen, 8 C. 266. 

(14) Mahakqr, (1895) B. IT. C. 820. 
(is) Prankrishna Surma, 8 C. 969 
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The offence of kidnapping is defined to be the taking of a minor out of the 
custody of the lawful guardian without his consent Now, if the offence 
is completed, the moment the minor is removed from the lawful custody 
of the guardian, any subsequent co-operation of or assistance received 
from another could not render the latter liable as an abettor But if, 
on the other hand, the offence be a continuing one, so long as the minor 
remains in the custody of the kidnapper, those who aid him in its removal 
or otherwise, are necessarily guilty of abetment The Courts are now 
unanimous m holding that the offence is complete as soon as the taking is 
complete, and the taking is complete with the removal of the minor from 
the custody of the guardian Of course, the Code discriminates between 
such acts as “ taking ” and such acts as receiving,'" “ retaining,” “ con- 
cealing,” and ''detaining,” which have each a connotation distinct from 
the rest If, therefore, A remove a minor from the house of fi to his 
own house, and afterwards C should join in removing him to a place of 
greater security, C would not be liable for the abetment of B if he did 
not abet the removal to B*s house But, it is explained, that if in such 
a case B’s primary intention was to convey the minor beyond the limits 
of British India, then the taking would be a continuous act till the intended 
destination is reached This has been held to be the distinguishing feature 
of the only case which inclines the other way ^*7) 

362. Whoever by force compels, or by any deceitful 
Abduction means induces, any person to go from any 

place, is said to abduct that person. 

Synopsis. 

Analogous Law (3834-3836) 

3834. Analogous Law. — ^Abduction is a means or a subsidiary act: 
it IS not an act which is in itself an offence, but when done with a certain 
intention it becomes an offence Abduction may be employed for 
kidnapping, as if the minor be seized by force and removed from the 
custody of the lawful guardian, or if he is decoyed "by any deceitful 
means ” to leave that custody and go to the accused. Again, there may 
be^ abduction without kidnapping and kidnapping without abduction, for 
neither " taking ” nor lawful custody of a guardian is required for abduc- 
tion, nor, indeed, need the person abducted be a minor, or taken pos- 
session of by the accused So there may be kidnapping without abduction, 
for there may be removal of a person without the employment of force or 
deceitful means Abductioi^ is thus neither correlated to, nor has any- 
tliing in common with kidnapping. But they are, broadly speaking, mem- 
bers of the same family, with this difference that while kidnapping is not 
a Qtntihuing offence, but commences and is completed as soon as the taking 


(i6) Nemai Chattoraj, 27 C 1041, F. 
B : Ram Dei,^ 18 A. 350; Ram Sundar, 19 
A. 109; Tika, 26 A 197; Chekutty, 26 M. 
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No 6- Muhammad Baksh, (i&) P R. 
No, 8; DurgaDas, (1904) F. R Ho 13 
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(18) Ganga Dei, 12 A L J. 91, 22 I. C. 
730; contra in Ghulam Yusuf, 75 I, C 
297, 24 Cr L J 921. 
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is complete, abduction, when punishable, is a continuing offence, that is 
the offence is being committed so long as the person abducted is taken from 
place to place by the continued use of force or compulsion (^9) 

3835, Abduction by use of force requires no elucidation But the 
completed offence must be distinguished from a mere attempt, where, for 
example, the accused had lifted a woman in order to carry her away, but 
on her giving an alarm they dropped her and ran away The court held 
it to be only an attempt and punishable as such,C=o> The use of deceitful 
means calls for comment. That term implies the use of misrepresentation 
by act or conduct. In either case all that is required to constitute abduc- 
tion is that the person abducted must have gone from any place It is 
not necessary that he should go to a place designated by the accused A 
woman was released by her original abductors The accused met her, 
and representing himself to be a police constable took her to her house 
and held her up to ransom. He was held to have abducted her by deceitful 
means and was convicted under s 36S 

3836, It need scarcely be added that consent condones abduction, 
though not kidnapping, but the consent must be free and not itself induced 
by fraud. But while kidnapping is of itself an offence, abduction as such is 
not In order to be punishable it must be accompanied by a mens rea 
described in the ensuing sections. 

363. Whoever kidnaps any person from British India or 
Punishment for from lawful guardianship, shall be punished 
bie Kidnapping. imprisonment of either description for 

a term which may extend to seven years, and shall also be 
liable to fine. 

[ Kidnaps from British India — s 360 Kidnaps from lawful guardianships 361 ] 

Synopsis. 

(1) Analogous Law (3837) (3) Proof (3842) 

(2) Procedure and Practice (4) Form of Charge (3843) 

(3838-3841). (5) Proof of Kidnapping (3844- 

3845) 

3837, Analogous Law, — This section merely prescribes a penalt) 
for the two offences described in sections 360 and 361 The sentence here 
prescribed is the same as for a similar offence in England (§3802). An 
act may fail to amount to kidnapping, but it may still amount to wrongful 
restraint or confinement, in which case it would be punishable as such. 
If, however, they were only the constituting parts of kidnapping, they 
would merge in the latter offence which alon'e would then be punishable. 
For the purpose of lawful guardianship the age of majority is that laid down 
in section 3 of the Indian Majority Act; so that though a Mahomedan fenj^Ie 
attains majority upon her attaining puberty under Mahomedan Law she is 
still a minor, and subject to the control of her guardian till she attains 
majority according to the Majority Act. ^^3) 


(19) Ganga Dei 12 A L J. 91, 22 
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3838. Procedure and Practice. — ^This offence is cognizable but 
warrant should, ordinarily, issue in the first instance It is both non-bailable 
and non-compoundable and, is triable by Court of Session, Presidency 
Magistrate or a Magistrate of the first class 

3839. There are a few points in connection with practice which call 
for notice A de facto guardian, who has the keeping of the minor with the 
consent of the de jure guardian, is a lawful guardian within the meaning 
of s 361, and he is, therefore, complaining of this offence ^^4) The 
offence of kidnapping is international and is extraditable, but apart from 
extradition, a native British subject kidnapping in a foreign territory may 
be tried for the offence in British India And it has been held that 
even the subject of a Native State may be tried in British India for kidnaps 
ping committed in that State, though he could not be similarly tried for 
homicide But no reason is given for this view which is only possible 
if the offence be regarded a continuing offence, but which, it has been held, 
it i: lot The venue of the offence may be laid in a Court within the 
local limits of whose jurisdiction the person kidnapped or abducted was 
k dnapped or abducted, or was conveyed, or concealed, or detained ’'^3) This 
ammdment to the Procedure Code made in 1898 sets at rest the conflicting 
decisions of the High Court on the subject of jurisdiction 

3840. This section prescribes a punishment for the offence of which 
the more aggravated forms are punishable under the following sections 
(ss 364-367), and as some of those offences are exclusively triable by 
the Court of Session, Magistrates should be careful in ascertaining the exact 
form of kidnapping proved by evidence, and if it discloses a higher offence 
they should commit the case, unless they possess special powers to try such 
offence/5) Where an act of restraint or kidnapping in an attempt to kidnap 
has been exercised in furtherance of the attempt and goes to form part of 
that offence, and is not done with an intention or object which can be 
separated from the general intention to kidnap, it will constitute an integral 
part of the offence, and should not form the subject of a separate conviction 
and sentence ^6) The maximum sentence of seven years is not a sentence 
to be ordinarily passed in each case, but should be reserved for a case of 
the most aggravated nature of the offence ^7) 

3841. In his charge to the jury the Judge should as far as possible 
abstain from paraphrasing the section In this case the Sessions Judge 
had misdirected the jury on the meaning of ** lawful guardian ” stating that 
when the girl left her husband for her father the latter became her de facte 
guardian, which would have been no doubt the case, if she had left her 
husband with his consent, of which there was little evidence 

3842. Proof. — ^The points requiring proof are: — 
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I For kidnapping from British India — 

(1) That the person kidnapped was at the time of the offence in 

British India. 

( 2 ) That the accused conveyed him beyond the limits of British 

India 

(3) That he did so without his consent or the consent of another 

legally empowered to consent on his behalf 

IL For kidnapping from lawful guardianship — 

(1) That the person kidnapped was then a minor under 14 years 

of age, if a male, and under 16 years of age, if a female; or 

that he was insane. 

(2) That such person was in the keeping of a lawful guardian 

(3) That the accused took or enticed such person out- of such 

keeping. 

(4) That he did so without the consent of the lawful guardian 

3843. Charge.— The charge should run thus:— 

** I {name and office of Magistrate, etc ) hereby charge you (name of 
the accused) as follows: — 

''That on or about the day of ^at ^you kidnapped A B (a 

minor male then under 14 years of age, or a female then under 16 years 
of age) from British India (or from the lawful guardianship of P Q, 

his ) and thereby committed an offence punishable under section 363 

of the Indian Penal Code, and within my cognizance (or the cognizance 
of the Court of Session, or the High Court). 

'* And I hereby direct that you be tried (by the said Court) on the 
said charge.” 

3844. Proof of Kidnapping.— The essential ingredients of the 
offence of kidnapping have been the subject of extended notice elsewhere 
(§§ 3803-3834) It will suffice here to indicate the mam points required to 
be proved, and how they are dealt with in practice ^ The points requiring 
proof necessarily depend upon the kind of kidnapping to be proved In 
kidnapping out of British India there must be evidence that the accused 
‘'conveyed” some person, major or minor, out of British India without 
his consent (§§ 3799-3800). The purpose for which he took him there is 
immaterial, for the offence lies in merely taking without consent and not 
in taking for any particular purpose So if a person induce a number of 
coolies to go with him to a coal mine in a Native State falsely promispg 
high wages and easy life, and relying upon such assurances the men were to 
leave their homes and go to their destination only to find themselves disil- 
lusioned, they would be justified in charging the person who had entrapped 


(9) No conviction if the person had ( 10 ) It is a question of fact when (^ce 
already abandoned her guardian , ValHant, “ taking ” is complete ; Rekha Rq% 0 r 

37 I C 513 , 471* 
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them for kidnapping under this section But in such a case the question will 
depend upon whether what was falsely stated had induced the men to leave 
their homes. 

Again, such an offence may be further aggravated by other falsehoods, 
for example, if their registration is necessary, then registering them under 
a false name and description, or the like Women are sometimes induced 
to consent to leave for foreign parts on the faith of recruiters' promise to 
marry them They are told of the place as being a part of India, whereas it 
may be as far away as Mauritius or Madagascar ; they are told of the high 
wages payable, whereas the wages paid are not sufficient to keep body and 
soul together Sometimes the men may be kept closely confined and taken 
under threat of personal injury. In all such cases there is wrongful con- 
finement, which may amount to kidnapping beyond the limits of British 
India, if the aggrieved party cross the frontier 

3845 .. The second class of kidnapping, equally atrocious, consists in 
taking or enticing " a minor under fourteen, if male, and under sixteen, 
if a female, from the keeping of a lawful guardian without his consent 
In this case the mere removal of the minor from the custody of the 
guardian is sufficient to constitute the offence His or her transportation 
beyond British India is not necessary The question of taking or enticing 
is important, for without either of them the offence loses its one essential 
ingredient What these words mean has been already set out before 
(§§ 3799, 3807-3811) There must not only be taking or enticing, but 
it must be out of the custody of a lawful guardian The custody may or 
may not be lawful, but the guardian must be lawful ” For instance, if 
a lawful guardian wrongfully confines his ward, a stranger has no right to 
take him out of his custody without his consent; and if he does so, he is 
guilty of kidnapping When it is said that the guardian must be a “ lawful ” 
guardian, it is not intended that he must also be a legal guardian (§ 3821). 

The motive or purpose is entirely out of the questfon, and so is the 
question of intention; but evidence of intention is admissible in defence, 
m exculpation of the crime But in such cases intention must be distin- 
guished from motive or purpose. For while law allows the plea of want 
of criminal intention, it pays no regard to the plea of meritorious motive 
or purpose For, instance, if a person kidnaps a minoi girl to marry, law 
will punish the kidnapper howmuchsoever eligible may have been the match. 

In such a case law will not suffer evil so that good may come, though that 
fact would naturally mitigate the sentence The case is otherwise 
where the object is to hold the kidnapped to ransom or to make 
him join a theatrical Company ^*4) 

For the rest of the commentary under this section, reference should 
be pade to ss 360 and 361 

» 364 . Whoever kidnaps or abducts any person in order 
Kidnapping or ^^at such person may be murdered or may N^^bSi: 

to^murder*” be SO disposed of as to be put in danger of 

o mur er. being murdercd, shall be punished with 
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transportation for life or rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to 
fine. 


Illustrations 

(a) A kidnaps Z from British India, intending or knowing it to be likely that Z 
may be sacrificed to an idol A has committed the offence defined in this section 

(b) A forcibly carries or entices B away from his home m order that B may be 
murdered A has committed the offence defined m this section 

[Pmo«— s n Murder—^ 300 Kidnap— ss 360, 361 Abducts 362.] 

Synopsis. 

(1) Analogous Law (3846) (4) Form of Charge (3849) 

(2) Procedure and Pmctice (5) Kidnapping for Murder 

(3847) (3850-38S1) 

(3) Proof (3848). 

3846. Analogous Law. — ^Th’is section is intended to punish kidnap- 
ping and abduction which exposes the abducted to the danger pf losing 
his life The two illustrations refer to abduction of persons to be offered 
as a human sacrifice and those destined to die at the hands of Thugs 
But the section is more general and punishes an abduction if die intention 
was to commit murder or offer the person abducted for the purpose ot 
being murdered The section presupposes no consequential murder, for 
in case of murder he may be liable for that offence or its abetment m 
addition to the offence here desenbed. 

3847. Procedure and Practice. — ^This offence is cognizable but 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is triable exclusively by the Court of 
Session 

3848. Proof. — ^The points requiring proof are. — 

(1) That the accused kidnapped or abducted some person 

(2) That he did so in order that the person so kidnapped or abduct- 

ed may be murdered, or may be disposed of for being murdered 
and be put in danger of being murdered. 

3849. Charge.— The charge should run thus: — 

“ I (name and office of Magistrate, etc ) hereby charge you [name of 
the accused) as follows: — 

“That on or about the day of at you kidnapped * (or 

abducted) A B in order that the said A B might be murdered {or might 
,be so disposed of as to be put in danger of being murdered), and thereby 
committed an offence punishable under section 364 of the Indian Peni 
'Code, and within the cognizance of the Court of Sessions {or the High 
Court) . 
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3850. Kidnapping for Murder. — ^Thc aggravating circumstance 
enhancing the penalty of the ordinary offence of kidnapping, present in 
the offence here punishable is the intention or knowledge of the kidnapper to 
murder the pepon or dispose him of for that purpose so that he incurs 
the risk of being murdered The actual murder of the person is not a 
prerequisite Indeed, if the intended murder takes place the offence may 
be dealt with as a capital crime, or as its abetment with or withoui the 
addition of this offence 

The first essential element of this offence is kidnapping or abduction 
as those terms have been defined in sections 360-362. There must be 
then proof of the purpose, or intention, or knowledge This may not be 
susceptible of direct proof But it must hevertheless be proved The ordi- 
nary cases of kidnapping for such purposes are those in which the minor 
is destined to be offered as a sacrifice to propitiate the goddess Kali or 
Devi For this purpose only young boys are selected Girls are never 
offered in sacrifice They must be young and 'fair, and, if possible, high 
caste Hindus. Persons of other nationalities are not admissible foi the 
purpose. They are taken and well housed and fed, and enjoy an unbounded 
license till the advent of the propitious fatal day They are never Sjacrificpd 
without their consent, but it is wrung out of them by cajolery and threats 
The victim is then suspended to a tree or a pole in front of the goddess 
duly anointed with turmenc and oil, and on the priest giving the signal, 
he is beheaded by a stroke of the sword, and his head o&red to the god- 
dess for propitiation Such sacrifices were once made merely out of piety 
and in order to earn the favour of the blood-thirsty deity They are be- 
coming rare now, but the practice has not yet died out. But such sacrifices 
are now made as a votive offering in case of serious calamity or illness. 
Formerly boys eligible for sacrifice used to be bought and sold — ^they are 
now stolen The reference to disposal alludes to this practice, but it is 
quite possible that men may even now be employed to kidnap an incon- 
venient heir or an enemy out of the way, in which case this section should 
be applicable 

3851. Where, hpwever, murder is not the direct object of the 

Disposal for Mur- offender, there must be evidence that the accused had 

der. ^ " disposed of the person for the purpose of being mur- 

dered, or that in consequence of the disposal the 
person stood in danger of that contingency In the last case the accused 
may not have intended or known that the transferee would murder the 
person, though it is not likely. If, however, a person were to dispose of 
a person for forced labour, and his employer were afterwards to murder 
him, it does not appear upon what principle the abductor would be liable 
for the danger due to his disposal, but both unexpected and unforeseen. 

Such was held to be the case of a person abducted and held up to 
ransom In such a case, though the person abducted may run the risk 
of being murdered, yet, since it is not the primary purpose, this section is 
inapplicable, and the more appropnate sections in such a case would be 
s. 365 or, 387, though, of course, the sentence must keep in view liie 
provisions of s. 71. 
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365. Whoever kidnaps or abducts any person with in- 
Kidnapping or ab- tent to cause that person to be secretly and 
wronj- wrongfully confined, iihall be punished with 
fully confine a imprisonment of either description for a 
P®”®" term which may extend to seven years, and 

shall also be liable to fine. 


[Person— s ii Wrongfully confined— % 340 Kidnap— s 361 Abduct—s 362 ] 

Synopsis. 


(1) Analogous Law (38S2). 

(2) Procedure, and Pmctice 

(3853) 

(3) Proof (3854). 


(4) Form of Charge (3855) 

(5) Kidnapping and Abducting 

for Secret Confinement 
(3856-3857). 


3852. Analogous Law.— This section is in point of its gravity equal 
to the offence described in section 363 It, however, deals with “abduc- 
tion not punishable under that section. 


3853. Procedure and Practice.— This offence is cognizable but 
warrant should, ordinarily, issue in the first instance It is both non- 
bailable non-compoundable and, and is triable by the Court of Session, 
Presidency Magistrate or a Magistrate of the first class. 

Though proof of motive is no part of the offence it is, when proved, 
a ground for mitigation So where A was abducted to put pressure on A’s 
friends to restorie to the accused a young girl B, which was done, the 
accused were held entitled to escape with a light sentence 

3854. Proof. — ^The points requiring proof are* — 

(1) That the accused kidnapped or abducted a person. 

(2) That he did so with intent to confine him secretly and wrong- 

fully.(^7). 

(3) That he had such intention at the time of kidnapping 01 

abduction, 

3855. Charge .—The charge should run thus: — 

“I (name and office of Magistrate, etc.) hereby charge you (name of 
the accused) as follows : — 

“ That on or about the day of at you kidnapped (or abduct- 

ed) one A B with intent to cause the said A B to be secretly and wrong- 
fully confined, and thereby committed an offence punishable under section 
365 of the Indian Penal Code, and within my cognizance (or the cogni- 
zance of the Court of Session or the High Court). 


(16) Waris, (1916) P L R. 89, 36 
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“And I heieby direct that you be tried (by the said Court) on the 
said charge ” 

3856. Kidnapping and^ Abducting for Secret Confinement. — Wrong- 
ful confinement is not necessaiily distinct from the offence of kidnapping ^^9) 
It may be necessary for effecting kidnapping and it may be the means of 
committing that offence In that case it cannot be regarded as an aggrava- 
tion of the offence, nor is it so regarded in this section But when con- 
finement intended is both wrongful and secret, that is, when superadded to 
kidnapping, the act done is one which aggravates the offence of confine- 
ment, and it is necessarily regarded as aggravating also this offence 
But since secrecy in such cases is necessarily a part of the plot, the section 
does not visit with any special penalty the offence of kidnapping with intent 
to confine the person kidnapped secretly and wrongfully So far this fact 
is immaterial except that it will probably be taken to be a circumstance of 
some aggravation But if there is no kidnapping but abduction, the case 
is different, for it then deals with a new offence not elsewhere provided for. 
Such a case may arise where a person is decoyed into a confinement where 
he is then secretly confined For instance, if a woman is called in, on the 
pretence of doing some work, and is then secretly confined, it would be 
abduction with intent to cause that person to be secretly confined 

The purpose is immaterial — it may be to facilitate some ulterior, illegal 
object, or it may be to protect the person from the hostile claims of others — 
as where a minor is locked up by a person claiming to be his guardian and 
that to prevent his going over to another person to whom he is attached. The 
mevs rea in such a case consists in the illegal means employed and m 
abridging the personal liberty of the person wrongfully confined. Where 
the accused had dacoited the house of a person whom they took away and 
kept him for 4 days after which he managed to escape, it was held that the 
accused were liable to conviction for the two offences of dacoity and under 
this section, the two offences being distmct though they were committed 
T. the course of the same transaction 

3857. It has been held by Aikman, J, that a previous conviction 
under section 4S2 does not bar another trial for abduction under this 
section In this case the stepmother of one of the nine accused was a 
widow and lived with her stepson Nitanand. She afterwards contracted 
an intimacy with one Merai to whom she bore a child She is said to 
have gone through a form of marriage with him also. Nitanand resented 
her misbehaviour and aided by her late husband’s relations, Nitanand 
invaded Merai’s house, assaulted him and his two brothers and carried 
off the woman and her child to Nitanand’s house. They then concealed 
her so that her whereabouts could not be traced. For this, they were 
prosecuted and convicted under this section Merai then searched for the 
woman but she could not be found, and consequently, he instituted another 
prosecution, and they were now convicted under this section, upon which 
the prisoners contended that they could not be Convicted a second time on 
the same facts, but their contention was overruled on the strength of 
section 235/^^) 


( 19 ) Mmgroo, 6 N. W. P. H. C. R, 
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366. Whoever kidnaps or abducts any woman with 
Kidnapping or intent that she may be compelled, or know- 
“h®er~ag*e': i^g it to be likely that she will be compelled, 
etc- to marry any person against her will, or in 

order that she may be forced or seduced to illicit intercourse, 
shall be punished with imprisonment of either description for 
a term which may extend to ten years, and shall also be liable 
to fine, 

and whoever, by means of criminal intimidation as defin- 
ed in this Code or of abuse of authority or any other method 
of compulsion, induces any woman to go from any place with 
intent that she may be, or knowing it to be likely that she 
will be forced or seduced to illicit intercourse with another 
person shall also be punishable as aforesaid 


[IVoman—s lo Kidnaps— ss 360,361 Abduits—s 362] 


Synopsis. 


(1) Analogous Law (3858- 

3859) 

(2) Procedure and Practice 

(3860-3862) 

(3) Proof (3863-3864) 

(4) Form of Charge (3865) 

(5) Principle (3866) 

(6) Meaning of Words (3867) 

(7) Abduction for Forcible Inter- 

course (3868-3872) 

(8) What is Seduction (3870) 


(9) Another View of Seduction 
(3871). 

(10) Illicit Intercourse (3873). 

(11) Intention or Knowledge of 

Forced Marriage or Inter- 
course (3874) 

(12) Abetment (3875) 

(13) Abduction of Married Wo- 

man (3876). 

(14) No 0 fence (3877). 


3858. Analogous Law.— -The second paragraph has been added by the 
Penal Code (Amendment) Act, 1923 in order to include intimidation 
and abuse of authority within the definition of abduction in cases where that 
offence is perpetrated for the purpose of procuration, This offence is 
another aggravated forrci' of the offence of kidnapping punishable under 
section 363 of the Code. Its constituting elements are again kidnapping or 
abduction, but the offence is committed with the intention of forced mar- 
riage or illicit intercourse Seduction of an unmarried woman as such, and 
apart from force or compulsion, is not ’an offence either in this country or 
England, but seduction after kidnapping or abduction is highly criminal 
and punishable under this section, and seduction of a married woman with- 
out kidnapping may be punishable under section 498 


(23) The second paragraph has been p 252). 
added by Act XX of 1923 which came (24) Act XX of 1923. 

into force on the 1st May 1924 (vide (25) § 2, Report of the Select Corn- 

Notification No. F.— 58— 11-1-1922, dated mittee on the Bill, dated 8th February 

24th March 1924, published in the Gazette 1923 ‘ 

of India, Ft, I, dated 29th March 1924, 
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" 3859* In England, however, the abduction of a girl under eighteen 
years of age, with intent that she should be carnally known, is only a 
misdemeanour punishable with imprisonment up to two years, but it is 
then a good defence that the person so charged had reasonable cause to 
believe that the girl was of or above the age of eighteen yeais 

3860. Procedure and Practice,— This offence is cognizable, 
and warrant should, ordinarily, issue in the first instance It is both non- 
bailable and non-compoundable, and is exclusively triable by the Court of 
Session 

3861. The punishment for kidnapping is seven years, the extra three 
years are most appropriate for the intention to bring force or pei suasion 
to bear on the girl after she has been removed from the shelter of her 
‘home and deprived of the support which her guardian's presence would give 
her in resisting either threats or enticements Separate sentences may 
be awarded for abducting a -woman with intent to rape, and for actually 
committing rape on her, since the actual commission of rape is not a 
necessary ingredient of the offence/^) 

3862. It is not competent to a Judge in appeal to alter a charge under 
section 376 to one under this section, because a charge under this section 
involves different elements and different questions of fact from a charge 
under that section And as this offence is merely an aggravated form 
of the offence punishable under section 363, the accused must be convicted 
under one or other of the two offences, but not of both Cs) Five or more 
persons using force for the commission of this offence cannot be convicted 
botli of this offence as well as s* 147,^^^ But where the complainant was not 
only removed with the intention specified in the section but was moreover 
robbed of her jewels the accused were held liable to conviction both for' 
this offence as well as robbery ^7) 

3863. Proof. — ^The points requiring proof are. — 

(1) That the accused kidnapped or abducted 

(2) That the person kidnapped or abducted was a woman 

(3) That he then intended or knew that it was likely — 

(a) that such woman would be compelled to marry some person 

against her will, or 

(b) that she would be forced or seduced to illicit intercourse.^^) 

, Oi the following points: — 

(1) That the accused induced a woman, 


(1) Criminal Law Amendment Act, 
1885, 48 & 49 Vict , c 69, s 7. 

(2) Nga Nge, ,(1905) U. B. R. 17, 2 Cr. 
L. J 476. 

'(3) Ghulam Muhammed, 7 L. 484; 
contra in Imam Ali, 72 I. C 850, (1926) 
L 212; Buta Singh, 89 I. C (L) 912. 
(4) Sakharam Gam, 8 Bom. L, R. I20, 


(5) hree Pmday, 7 W R. 56 

(6) Khtsar 4 L L J 322, (1922) A. I. 
R (L) 410 

(7) Chandu Singh, 3 L. L. J. 574, 67 
I C 731 

(8) Mehran, (1916) P R. No. 13, 34 
I C. 1003 



1864 


TliE INDIAN PENAL CODE 


EsJe^. 


(2) to go from any place— 

(>a) by means of compulsion, or 
(b) criminal intimidation, or 
(r) abuse of authority. 

(3) That he then intended or knew that it was likely 

(^) That such woman would be foiced or seduced to illicit inter- 
course 

3864. Having regard to the definitions of the terms “kidnapping'’ 
and “ abduction ” in ss. 359 and 362 consent of the person abducted or 
kidnapped is not a sme qm non of the crime, though consent may in 
some cases mitigate it <^9) 

Kidnapping is distinct from abduction, and the charge should state 
whether it is one or the other which the accused has to meet A Judge 
cannot, without amending the charge, convict the accused for abduction, 
when the only charge framed against him was one of kidnapping/”) 

3865. Charge. — ^The charge should run thus.— 

“I {name and office of Magistrate, etc ) hereby charge you (name of 
the accused) as follows ■ 

“ That on or about the day of at you kidnapped or abducted 

a woman, or by means of compulsion (or criminal intimidation, or abuse of 

authority) induced to wit ^with intent that she may be compelled (or 

knowing it to be likely that she will be compelled) to marry C D against her 
will [or in order that the said A B may be forced {or seduced) to illicit 
intercourse, or knowing it likely that she will be forced {or seduced) to 
illicit intercourse] and thereby committed an offence punishable under sec- 
tion 366 ot'^ie Indian Penal Code and within the cognizance of the Court 
of Session {or the High Court). 

“ And I hereby direct that you be tried by the said Court on the said 
charge.” 

3866. Principle.— This section is not directed against seduction, 
which is persuading a woman to surrender her chastity, or elopement which 
is the running away of a woman, married or unmarried, with a lover, but 
it is directed against seduction with coercion or under circumstances when 
sfiie IS entirely in the power of the seducer, and when her consent would 
be nothing more than a mere submission to the will of hen seducer. The 
same considerations apply to kidnapping for the purpose of forcible marriage 
or forced intercourse, which last is manifestly the most egregious form of 
the offence. The person holding such intercourse'may be guilty of abetment 
or of the p^rincipal crime according to the nature of his participation 

3867. Meaning of Words. — Compelled to marry**: The term 
“ marry ” in this section bears the same meaning as in s, 494, i.e , the going 


(9) Khetn Das, 95 I C. 931, (1926) 
b.S47. 

(10) Mafisaddi, 31 ^ W. N. 940, 104 


I C. 245, .(1927) C. 644* 
(ii) Isu Sheikh, 31 C. 
I C. 937, (1927) C. 200. 


W. N. 171, 99 
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through a form of marriage whether the marriage should prove in fact 
legal and valid or not 

3868. Abductioiii for Forcible Intercourse. — This offence prescribes 
the punishment for kidnapping and abduction of a woman with the intention 
of forcibly marrying or holding sexual intei course with her Now as kid- 
napping may be within or without British India, and as abduction may be 
of a major or minor, the kidnapping or abduction for the present purpose 
depends upon the age of the woman, and the other facts necessary to consti- 
tute the offence ; that is — 

I. In the case of a woman of or over 16 years of age : — 

(a) She must have been conveyed out of British India , or 

(&) she may have been by force compelled to leave any place; or 

(c) she may have been by any deceitful means induced to leave any 
place 

II. In the case of a woman below 16 years of age , — 

(a) She must have been m the keeping of a guardian; 

(b) that guardian must be a lawful guardian; 

(c) she must have been taken or enticed ; and 

(d) her taking or enticement must have been without the consent of 

such guardian, 

3869. The question whether a woman was kidnapped or not depends 
upon her age and the presence of other circumstances before set out 
They are not common to all cases, but such of them as are required to 
prove the primary offence of kidnapping or abduction must be proved 
to start with in each case, after which the special ingredients of this 
offence must be established. These ingredients are (?) an intention 
directed to a certain purpose, namely^ (ii) that the woman whom he has 
kidnapped or abducted may be c'ompelled to submit to a forcible marriage, 
or (ni) to a forcible illicit intercourse, or (vu) to seduction for illicit inter- 
course It is not necessary that the\ kidnapper should himself marry or 
compel or seduce her to an illicit intercourse It is sufficient if she is 
compelled or seduced to it by any one else, but it must have been the 
object of his abduction The essence of the crime is then compulsion, 
and if the woman was never unwilling to sexual intercourse and will- 
ingly yielded to it or to marriage/ the accused could not be convicted 
under this section though he might be for simple kidnapping. But so far 
as the woman herself was concerned it would be a case of her 
elopement. She may not be sui juris and so competent to consent to 
the surrender of her chastity, but the offence, does not depend upon 
non-consent but compulsion and there can be no compulsion when 
a person is not unwilling 

The accused Nga Nge aged 29, induced a girl a little over 13 years 
of age to accompany him, and the girl went because he had promised 
her clothes. It was found that, previously to her elopement, the girl 


( 12 ) Taker Khan, 45 C. 641 , 
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had consented to having sexual intercourse with the accused They 
cohabited for two days before the girl's father discovered her The 
prisoner was convicted under section 363, and the question was whether 
he should not have been convicted under this section. The inducement 
offered to the girl to leave her parents' house amounted to her abduc- 
tion The accused undoubtedly intended to have an illicit intercourse 
with her after elopement, but he did not need to seduce her then, 
for she had already consented to the intercourse before the abduction. 
He was, therefore, held to have committed only an offence under sec- 
tion 363, the Court observing: '‘The extra three years prescribed by 
section 366 are most appropriate for the intention to bring force or 
persuasion to bear on the girl after she has been removed from the 
shelter of her home and deprived of the siqiport which her guardian's 
presence would give her in resisting either threats or enticements 
Tf the Legislature intended that the offender should be liable to the 
right punishment in every case in which he intended that the girl should 
have illicit intercourse with some man, it would be easy to say so in 
plain terms. In my opinion it is contrary to the well known rule of 
construction of penal Statutes to say that an intention to seduce to 
illicl intercourse can be presumed when the girl has already consented 
to illicit intercourse ''^^3) 

. 3870. The essential part of this offence is then an intention to 
seduce subsequent to elopement. But what is 
What is Seduction seduction ^ It is inducing a woman to consent to 
unlawful sexual intercom se by enticements which 
overcome her scruples. Seduction is then completely successful as 
soon as the woman consents to surrender her person. Such consent 
given by a woman of or above the age of thirteen years amounts to 
a good consent sufficient for, the exculpation of the offence of rape ^^4) 
Being therefore, a valid consent to sexual intercourse, if it is given 
prior to the kidnapping, it should be sufficient to take the case out of 
this section. But in the case of a girl under thirteen years of age aiiv 
consent given by her would be immaterial, and cohabitation with her 
IS rape irrespective of her consent. In such a case there can be no 
seduction prior to abduction, and if a person below thirteen was abduc- 
ted for illicit intercourse, the offence would be, it is apprehended, one 
punishable under this section. But m any other case the intention to 
use compulsion or practise seduction must be executed after the offence 
of kidnapping is complete But on this point all the decided cases do 
not agree 

One Mt. Malto, a girl about sixteen years of age, was the lawfully 
wedded wife of one Bah Ram who was absent on duty at Kohat, the 

i *•'? ^ " 

{iz) Nga Nge, (1905) U. B R 17; (15) Srimot&e Poddee, i W R 4S; 

dissenting from Nga Po .S'aw, (1897— Durga Das (1904) P. R No 13; Nga 
1901) U. B R 328; Nga Nt Ta, (1903) Nge, (1905) U. B R 17; Nga Chan Mye, 
U. B R (P C ) 15; following Npa Chan i L B R 297; held that previous seduc- 
Myaj I L B R 297; to the same effect, tion excludes this section, while Nga Ni 
Durga Das, (1904) P. R 13; contra in Ta, (1903) 10 Bur L R 199 and Ngo Po 
Safdar Rasa 49 C'905; ^ followed in Saw, (1897-1901) U B R 328 held that 
Hussain Bibi, 20 S L R 74, 92 I C 248, the previous seduction, followed by subse- 
(1926) S. 15 quent seduction, brings the case within 

C14) S. 375, ''Fifthly,'* this section. 
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p-irl living then with her mother-in law She w^as not content to Itve 
with her and so went off with a man of her village who took her to one 
ilaman of Mouza Dewa in Jammu territory Raman cohabited with 
her for about a week and then brought her to his sister in the Sialkote 
district. There the accused, Mt Kesri, wife of the other accused 
Durga Das, purchased her for Rs. 50 and took her to her husband 
then employed at Alipur, returning then to her own home Durga Das 
kept her for a couple of months, after which he sold her to Wash ash a 
for Rs 25 Her husband Bali Ram had been in the meantime search- 
ing for hen The two accused, Durga Das and his wife Mt Kesri, 
were eventually prosecuted and convicted, the former under sections 
372 and 419 and the latter under this section coupled with ss 372 and 
419 of the Code, but it was held that Durga D.as could only be convicted 
under section 420, and as for Kesri, she could not be convicted of any 
offence, because she had purchased her from Raman who was not her 
lawful guardian, and her offence under sections 372 and 419 was held 
not to have been made out 

So in another case, a married woman, 20 years of age, in conse- 
quence of the ill-treatment of her husband, decided to exchange the 
dmdgery and hard living for that of a Calcutta prostitute The accused 
Poddee, a procuress, thereupon enticed her to leave her husband, which 
but for the enticement of the accused, she would not have done. She 
secretly confined her in her own house but with the woman’s 
consent, as she wanted to get to Calcutta without the husband’s know- 
ledge. Poddee was convicted under this section, but the Court al- 
tered her convicton to one under section 498, holding that the only 
thirg proved against her was the enticing of a married woman, the 
other elements of this offence being wholly wanting For there could 
be no intention of seduction in the case of a woman who had already 
made up her mind, and as she was not a minor there could be no kidnap- 
ping—lhe two essential elements requisite to constitute this offence 
being thus wholly wanting, she could only be convicted of enticement 
of a married woman, for which, however, she was awarded the maxi- 
mum punishment provided in that section.^^7) 

3871 . The term “seduction” has, how^ever, been the subject of 
. . - another interpretation. I am unable to hold” 

S^dwtian*! \damson, J , that the woids in section 566 

‘ seduce to illicit intercourse ’ refer only to the first 
act of seduction, or the surrender of chastity To 'seduce/ as defined 
in Webster’s Dictionary, is to draw aside from the path of rectitude 
and duty in any manner, to entice to evil, to lead astray, to tempt to 
lead to iniquity. 1 think that it would be a monstrous proposition, and 
one that would strike at the very root of social and moral rectitude 
to hold — that, because a man has induced a girl while m the custody 
of her parents to surrender her chastity, he committed no further act 
of seducing to illicit intercourse when he persuaded her to live with 
him in a condition of concubinage not sanctioned by law But it 


(16) Durga Das, (1904) P. R. No. 13. (1903) lO Bur L. R. 196, Nga San Nxn, 

(17) Snmotee Poddee, i W. R 45 6 Bur L. J 25, loi I C. 456; Tufaxl, loi 

(18) Per Adamson, J,, in Nga Nt Ta, T C 189, (1927) L. 370 
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is submitted that this view is erroneous. Seduction, no doubt, implies 
enticement, but no one speaks of subsequent acts of cohabitation as 
seduction Moreover, how can* there be seduction of a woman who 
had already had illicit intercourse with her seducer^ 

Again, the language of the section points to futurity and implies 
that but for the kidnapping and abduction, tlie seduction intended w^as 
not possible or was difficult. At the same time it cannot be categorical- 
ly asserted that because the woman has once yielded to her seducer, 
therefore, the latter can never be convicted under this section For 
if the seduction was only employed as an inducement to make the 
woman leave her guardian or home, and the woman is afterwards 
made to prostitute herself to another, it would be a case meriting con- 
viction under this section, in spite of the previous seduction. Such 
was the case of the accused, who, by false representations and deceit- 
ful means, induced a girl to marry him and leave her home and accom- 
pany him to Kohat where, upon their arrival, he instigated her to 
prostitute herself, and it appeared that it was with this end in view 
that he had induced the girl to marry him. It was held that the 
accused's marriage, contracted as a means to the end in view, with the 
aid of the deception practised upon the girl did not prevent his act of 
inducing the girl to leave her home being an act of a1)duction as defined 
in section 362, or entitle the accused to be acquitted of an offence 
under this section.^*^) 

3872. The question is, of course, one of intention and it cannot be 
categorically asserted that if the abductor has had intimacy with the 
woman prior to her abduction, there could be no offence under this 
section. There can be no such offence in respect of his own seduction, 
but if the accused uses it as a lever to compel the woman to marry 
another against her consent, or to have sexual intercourse, then he 
would be undoubtedly guilty of this offence. 

3873. Illicit Intercourse. — ^Agam, the force or compulsion must be 
used to secure a forcible marriage or an illicit intercourse. The term 
illicit intercourse, implies sexual connection not warranted by law. Such 
would be the case where a person marries another, but the marriage 
IS void for want of some formality sufficient to vitiate it. For instance, 
a Mahomedan^^®) or a Buddhist cannot contract a valid marriage with 
a minor without her guardian's consent Therefore, if he goes through 
the form of marriage with her without such consent, it would noc 
legalize the subsequent intercourse wffiich would then be illicit for the 
purpose of this section.^^*''' The question whether the intercourse was 
or w'as not believed to be iHicit is immaterial; if it was illicit it is 
sufficient, whatever may have 'been the accused's belief. But the fact 
that the accused, a lawfully niarried husband of the woman, a minot 
ill the custody of her lawful guardian, had kidnapped her to force her 
to have intercourse with him would not make the intercourse illicit, 
but it the girl was below thirteen years of age he may be guilty of 
rape. 


(ig) Bahadur, (i88i) P. R. No. 7. 
(20) Ahmad Bepari, 84 I. C, 434 


(1925) C 578 . 

(21) Nga N 6 U, (1883) S. J. L B. 202. 
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3874. Intention or Knowledge of Forced Marriage or Intercoarse.— 

It has been already observed that the gist of the crime is intention 
and that inten+ion must be that the person abducted should be forced 
to marry or hold an illicit intercourse with another person Actual 
marriage or intercourse is not necessary to complete the crime, but 
what IS necessary is evidence to show the intent or to raise the presump- 
tion that illicit intercourse was likely to_ result from the abduc- 
tion Such is no’t necessarily the intention of a recruiter, though 
it may be its usual prelude Consequently a recruiter enticing a girl 
to an emigration office for the purpose of recruitment where she is 
forced or seduced to illicit intercourse cannot be convicted of this 
offence ^^3) In another case the accused was convicted upon the fol- 
lowing facts Two girls below the age of sixteen had run away from 
their houses They were wandering about and found their way to the 
village where the accused lived. The- latter, who was a Naikin (pro- 
curess) by profession, entertained them for a day or two. She was con- 
victed of this offe*^re,^ 24 ) but — it is submitted — ^wrongly, as the Court 
did not find that the accused had taken or enticed them from their 
guardian, 

3875. Abetment. — question may arise in this connection 
whether in such a case a married woman being a consenting party to 
her own abduction, need lie convicted of abetting the offence It has 
been held that she could not though she may have assisted the 
other accused by changing her name and concealing herself from her 
husband and otherwise aiding and abetting her own removal from the 
custody of her guardian 

3876. Abdiiction of Married Woman. — It ifiay be that all the 

Section 498 ingredients of the offence as here set out are not 

present In that case, the question may be whe- 
ther the offence of the accused does not fall under section 498 of the 
.Code, which punishes a similar offence, but only when the taking or 
enticing does not amount to kidnapping or abduction. It is, however 
only applicable to married woman 

See Commentary to that section. 

3877. No Offence. — ^Tbis section does not cover a case of elope- 
ment or the removal of a girl with her consent One Fatima, a 
married girl of 6, was stated to have been removed by force to the well 
of the accused Jalla Singh and twq others, where she was kept 
for 6 days and then restored to the » husband on his paying Rs. ^ 
Neither of these facts being proved there remained the bald fact of 


(22) Mear Alleem Khan, (i868) P. R. 
No 23, Kaltmdayan, 9 M L. T. 401, 10 
I C 290, Naha (1911) P L R 193, ii 
h C 577 

(23) Ganga Die, 12 A L J 91, 22 I. 
C 730. 

(24) Jasauli, 34 A 340, dissenting 
from Gunder Stngh, 4 W R. (Cr.) 6 See 
also contra m Ewaz AIL 37 A. 624. 

(25) s 361. 


(1) Natha Singh, (1883) P R. No. ii; 
Jhundoo V Ahmed Deen, (1866) P R 
No 40; Phalla v. Jiwan Singh, (1871) 
P R No 6; Wahabji, (1875) P. R. No. 
14; contra m Syed Ahmud, (1866) P R 
No 17; overruled in Jhundoo v. Ahmed 
Deen, (1866) P R No 40. 

(2) Hanbhai, 42 B 391; Lakhu, 2 L 
L J. 536; Hardin, 6 L, L, J. 622, (1925) 
I.. 274. 
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removal whicli the Court ascribed to elopement ^ s'! Xwo accused, 
brother and sister, the latter aged 13 or 14, were convicted of this 
offence for having abducted another girl whom the brother raped 
The brother was convicted but the sister, whom he appeared to have 
employed as the decoy duck, was held to be innocent owing to her 
youth and improbability of possessing the intention necessary to cons- 
titute this offence. ^4) 

The accused wanted to marry a girl to her brother. She removed 
her from the house of hei maternal uncle who was equally anxious 
to marry her to his owm brother When the accused removed the girl 
her mother was present and accompanied her It was held that the 
accused could not be convicted of this offence for removing the girl 
from her lawful guardian, since the guardianship of the maternal uncle 
ceased as soon as the mother appeared upon the scene and that her 
accompanying the girl took the act out of the category of this crime.^s) 
The accused was convicted of this offence for having forcibly removed 
a widow to his house It appeared that she had been previously in 
his keeping and that though he had used force to remove her to his 
own house, this time to marry her, she was at first unwilling though she 
very soon gave up resistance and accompanied him more or less 
willingly. It was held that on these findings no conviction for this 
offence was possible.^^^ Several accused were convicted of this offence. 
It was proved that they had removed the girl over 16 from the guardian- 
ship of her mother and that one of the accused wanted to marry her. 
The accused were the girl's nearest paternal relations and the mother 
merely objected to her forcible removal by them because they had 
not paid her compensation for the trouble and expense of her up-keep 
It was held that the accused were technically guilty of this offence 
which only called for a nominal sentence.^^') 
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366 -A. Whoever, by any means whatsoever, induces 

any minor girl under the age of eighteen 
minw'Jrif'"' years to go from any place or to do 

any act with intent that such girl may 

be, or knowing that it is likely that she will be, forced or 

seduced to illicit intercourse with another person shall be 
punishable with imprisonment which may extend to ten years 
and shall also be liable to fine. 


Synopsis. 


(1) Analogous Law (3878) 

(2) Principle (3879) 

(3) Procedure and Practice 

(3880). 

(4) Proof (3881) 


(5) Form of Charge (3882) 

(6) Meaning of Words (3883). 
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f3884) 


(3) Mohdbhat Singh, 5 L L J 38, 
(1823) A. I R. (L) 274. 

(4) Mehran, (1916) P R. 13, 34 I. C. 
1003, 17 Cr L J 283 


(5) Noteso Padayochi, 27 I C (M.) 
909, 16 Cr L J 237 

(6) Bha]an Das, 72 I C (P ) S33i 24 
Cr. L. J 421 

( 7 ) Sher, 5 L- L J 337, 
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3878. Analogous Law — ^This and the next section were added by 
Act XX of 1923 passed to give effect to cei'tain Articles of Interna- 
tional Convention for the suppression of the Traffic in Women and 
Children. Articles 1, 2 and 3 of the International Convention for the 
Suppression of the White Slave Traffic which was signed at Pans on 
the 4th May 1910 ran as follows *— 

(1) Whoever, m order to gratify the passions of another person, has procured, 
enticed, or led away, even with her consent, a woman or girl under age, for immoral 
puiposes, shall be punished, notwithstanding that the various acts consLiluting the 
offence rnay have been committed in different countries 

(2) Whoever, in order to gratify the passions of another person, has, oy fraud, 
or by means of violence, threats, abuse of authority, or any other method of compul- 
sion, procured, enticed, or led away a woman or girl over age, for immoral purposes, 
shall also be punished notwithstanding that the various acts constituting the offence 
may have been committed m different countries 

(3) The contrrctmg parties whose legislation may not at present be sufficient 
to deal with the offenv,c cr'ntemplated by the two preceding articles engage to take or 
to propose to the r respectn c T.egislatures the necessary steps to punish these offences 
according to their g-aivity 

The principle of this Convention was endorsed in the International 
Convention regarding the Traffic in Women and Children, which was 
adopted by the second assembly of the League of Nations. Article I of 
this Convention required the Government to place the Paris Conven- 
tion before their Legislatures for ratification It was ratified by both 
Houses of the Legislature^®) subject to their right to substitute the 
age of 16 or any greater age as ,may be decided upon. This reserved 
acceptance was notified to the White Slave Traffic Convention of 1910. 
llie ages m this section was raised by the Legislative Assembly from 
16 to 18 in spite of the opposition of Governments'^') This section and 
the next came into force on the 1st May 

3879. Principle. — ^This section and the next were enacted to punish 
the export and import of what was at one time known as the ■\^ite 
slaves.” ie, girls for the purpose of prostitution. Both the offences 
require the presence of intention or knowledge of likelihood, terms 
which have been used in defining the offence of culpable homicide 
(s 299) and whose connotation is f^rly understood. This section does 
not penalize prostitution, since a woman is free to go to any place for 
that purpose; but no one should induce her to do so. Nor is the 
inducement penal unless the ipducer intends or knows it to be likely 
that the person he hafe induced will be forced or seduced to illicit 
intercourse.” Seduction implies inducement A person is seduced if 
she IS induced or enticed to surrender her chastitv It excludes the 
solicitations of street strumpets but includes wornan maintained in a 
brothel to or for whom payment is made by visitors seeking then- 
company 


(8) By a resolution of the Council of 

State on 31st January 1922 Debates, 
PP 719-722) and by the Legislative 
Assembly on the 7th February J922 {see 
Debates, pp. 2221-2240). ^ 

(9) See Debates, dated 26th February 


1923, pp 2802-2824 (passed by the Coun- 
al of Slate on isth March ig 2 j—see 
Debates, pp. 1304-1324) 

(10) Note F-s8, 11-1-22, published in 
the Gazette of India, Pt, I, dated 29th 
March, 1924, p. 252. 



1872 


THE INDIAN PENAL CODE 


[S. 366-A. 


3880. Procedure and Practice. — ^This offetice is cognizable 
Warrant may issue in the first instance. It is both non-bailable and 
iion-compoundable, and is exclusively triable by the Court of Session. 

3881. Proof. — The points requiring proof are : — 

(1) That the accused induced. 

(2) That the person induced was a girl under the age of eighteen 

years. 

(3) That the accused had induced her with intent that she may, 

or knowing that it is likely that she will, be forced or 

seduced to illicit intercourse. 

(4) That the inducement caused the girl to go from any place 

or to do any act 

3882. Charge — The charge should run thus: — 

{name and office of the Judge, etc,) hereby charge you {name of 
the accused) as follows: — 

*‘That on or about the day of at you induced A B a 

minor girl under the age of eighteen years to go from {here n^ame the 

place) [or to do the following act, namely, ] with the intent that 

the said A B may be {or knowing that it is likely that the said A R 
will be) forced {or seduced) to illicit intercourse with C D and thereby 
committed an offence punishable under s. 366-A of the Indian Penal 
Code, and within my cognizance. 

'' And I hereby direct that you be tried on the said charge ” 

3883. Meaning of Words. — By any means wlwtsoever : By force, 
fraud, payment or mere persuasion, by word of mouth or correspon- 
dence. It is not necessary that the means employed should be illegal. 
There need be no misrepresentation, since the inducer may truthfully 
reveal the destination of the person he is inducing to go. Or to do 
any act/' such as meeting a person, or the like. '' Forced or seduced/' i.e , by 
use of coercion or persuasion '' Illicit intercourse/' that is, immoral sexual 
intercourse Illicit means unlawful — an intercourse not permitted by 
law. 


3884. Procuration of Minors.— This section punishes the procura- 
tion of minors. As such, the intention or knowledge that the minor girl 
abducted was to be forced to illicit intercourse is the gist of the 
crime.^’^^ The fact that the minor had already been seduced is im- 
material since it is not necessary for seduction that the girl should 
be a virgin. 


(ii) Rad RaWf 28 P. L. R, 260. 


(12) Cf s 373; Saran, 99 I, C 98, 
(1924) s. 104. 
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d66-B. Whoever imports into British India from any Sew 
Importation of country outside India any girl under the age w| 
girl from foreign of twenty-onc years with intent that she Not 
may be, or knowing it to be likely that she 
will be, forced or seduced to illicit intercourse with another 
person, and whoever with such intent or knowledge imports into 
British India from any State in India any such girl who has 
with the like intent or knowledge been imported into India, 
whether by himself or by another person shall be punishable 
with imprisonment which may extend to ten years and shall 
also be liable to 


Synapsis. 

(1) Analogous Law (3885) (4) Proof (3888) \ * 

(2) Principle (3886). ^ (S) Charge (3889) 

(3) Procedure and Practice (6) Importation of^ Womm 

(3887). (3890). 

3885. Analogous Law. — For the history of this section, see note 
on the last section. 

3886. Principle. — ^The last section Seals with inter-territorial 
offence. This deals with an extra-territorial act ; penalizing as it does 
importation into British India girls below 21 for the purpose of pros- 
titution. The section punishes imports whether directly made or 
through any State in India, e.g , vm Goa, Pondicherry or any other state 
bordering on the sea coast. 

3887. Procedure and Practice. — ^This offence is cognizable. 
Warrant may issue in the first instance It is both non-bailable and 
non-compoundable, and is exclusively triable by the Court of Session, 

3888. Proof. — ^The points requiring proof are: — 

(1) That the accused imported into British India; 

(2) From any State in India or from any country outside India 

(not necessarily British India) ; 

(3) That the person imported was a girl below the age of 21, 

(4) That the accused intended to import the girl with intent or 

knowledge that it is likely; 

(5) That the girl so imported will be forced or seduced by 

another person; 

(6) To illicit intercourse with him or any other person. 


(13) The Act (Act XX of 1923) embodying these sections came into force 
on the 1st May 1924. (vide Noti^tion No F.-s8— 11-1-1922, dated 24th March, 
I 924 » published in the Gazette ofTndia^ Pt I, dated 29th March 1924, page 252), 


I. P. C— Jig 
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3889. Charge. — ^The charge should run as follows " ' 

“I (name and office of tke Judge, etc ) hereby charge you [name of 
the acciised) as follows 

That on or about the day of at — -you imported into British 

India from a country outside India [or from a State in India) by 

yourself (or by another person to wit ) A B a girl under the age 

21 years with intent (or knowing it to be likely) that she will be forced 
(or seduced) to illicit intercourse with another person, vts , C D, and 
thereby committed an offence punishable under s 366-lB of the Indian 
Penal Code, and within my cognizance. 

And I hereby direct that you be tried on the said charge.’' 

3890. Importation of Women.— This section penalizes a person for 
importing girls below the age of 21 for the purpose of prostitution L 
the accused had reason to believe that the girl was not under 21 he 
cannot be convicted of this offence. Again, if the girl was a willing 
party she cannot be said to have been induced or seduced to illicit 
intercourse This and similar sections cannot and do not punsh girls 
for offering themselves for prostitution. All that they do is to remove 
a temptation from theii path. 


>ie. 367. Whoever kidnaps or abducts any person in order 
3 Kidnapping or ab- that such pcrson may be subjected, or may 
ducting in order to be SO disposcd of as to be put in dansrer of 
grievous hurt, slavery Dcing subiected, to gncvous hurt, OT slavcry, 

^ ^ or to the unnatural lust of any person, or 

knowing it to be likely that such person will be so subjected 
or disposed of, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and 
shall also be liable to fine. 

[Pewn— s. II Grievous hurts 320. Kidnapsss 36(5, 361 

Abductss 362 Slaveryss. 370, Unnaturals 377.] 

Synopsis. 

(1) Analogous Law (3891) Form of Charge (3894). 

(2) Procedure and Praciw (5j Kidnapping for Grievous 

(3892) Hwt, Slavery or Sodomy 

(3) Proof (3893). (3895-3896) 

3891. Analogous Law. — Kidnapping or abduction of a woman for ; 
the gratification of natural lust is punishable under the last section’ i 
kidnapping or abduction of boys for the gratification of unnatural lust 
is punishable under this section, which is, moreover, directed also against } 
his being exposed to grievous hurt or slavery. The kidnapping of boys ' <Ii 
for the purpose of emasculation would thus be punishable under this 
section If such a person is confined into a harem, he is doubly injured, 
and the offence would be probably considered a? proportionately aggra- 
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3892 Procedure and Practice- — ^This offence is cognizable but 
wan ant should ordinarily, issue in the first instance It is both non- 
bailable and non-compoundable, and is exclusively triable by the Court 
of Session. 

3893. Proof.— The points requiring proof <ire:*~ 

(1) Kidnapping or abduction by the accused 

(2) That the person was kidnapped or abducted — 

(i) in order that he may be disposed of put in danger 
of so as to be — 

fa) grievous hurt; or 

(b) slavery; or 

(r) unnatural lust ; 

or (ii) that he may be disposed of for any of the purposes 
mentioned in (i) , 

or (ni) knowing it likely that he will be so subjected or dis- 
posed of. 

3894. Charge. — ^The charge should run thus — 

'' I (mme and office of Magistrate^ etc ) hereby charge you {name of 
the accused) as follows : — 

That on or about the day of at you kidnapped or abduct- 

ed A B in order that the said A B may be subjected (or may be so 
disposed of as to be put in danger of being subjected) to grievous 
hurt \(or slavery or to the unnatural lust of C D] or knowing it to 
be likely that such person will be so subjected or disposed of] and 
thereby committed an offence punishable under section 367 of the Indian 
Penal Code, and within the cognizance of the Sessions Judge (or the 
High Court) 

'' And I hereby direct that you be tried by the said Court on the 
said charge.’* 

3895. Kidnapping for Grievous Hurt, Slavery or Sodomy. — This 
section is in a sense supplementary to the last, in other respects it 
differs. It is suplementary in so far as it punishes kidnapping for the 
iljegal gratification of lust, it Siffers in so far as it mentions "two other 
circumstances as aggravating the crime These are the causing of 
grievous hurt and slavery In so far as it punishes kidnapping for 
the purpose of causing grievous hurt the section is of a piece with 
section 364 which punishes the same offence committed with the ob- 
ject of committing mtirder. The language of the two is similar, and 
they must both be understood in the same sense But m one respect 
this section differs, as it punishes not only the intention but also the 
knowledge of likelihood. And the reason is not far to seek As the 
section relates to objects such as slavery and sodomy, knowledge apart 
from intention answers the same purpose For, if a slave-dealer were 
1b dispose of his human cargo to a skipper for transport to Arabia or 
Ttti'kejr, he does not intend tha^ the slaves should continue in slaverer 
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he knows that they are likely to so remain, and it is then sufficient 
So again, it is a custom with eunuchs to draw recruits to their rank 
Their kidnapping young boys would inevitably carry with it a presump- 
tion that the boys would be emasculated, which is causing grievous 
hurt within the meaning of section 320 Then, again, the disposal of 
such boys to persons, who gratify upon them their unnatural lust is, for 
an obvious reason, esteemed a crime of the same magnitude It 
should be noted that the word person is not confined to male per- 
sons, for it is possible to commit the offence with the three objects 
specified in the section on woman as well. 

3896* Lastly, in order to prove that the object was such as is 
therein mentioned it would be permissible to give evidence of other 
facts, making the fact in issue highly probable ,or improbable ^^ 4 ) 

368 . Whoever, knowing that any person has been kid- 
WrongfuDy con- napped or has been abducted, wrongfully 
conceals or confines such person, shall be 
ped or Abducted per- punished in the same manner as if he had 
_ kidnapped or abducted such person with 
the same intention or knowledge, or for the same purpose as 
that with or for which he conceals or detains such person in 
confinement. 


[Persons n 


Wrongfully confines-^s 340. 
Ahducted^s 362] 

Synopsis* 


Kidnapped-ss 360, 361 


(4) Principle (3900). 

(5) Knowingly concealing Ab- 

ducted Person (3901-3902). 

( 6 ) Wrongful confinement (3903- 
3906). 


( 1 ) Analogous Law (3897). 

( 2 ) Procedure and Practice 

(3898). 

(3) Proof (3899). 

! Law.— This section punishes what was termed 

n the Draft Bill a subsequent abetmejit, and what is designated 
accession after fte fact in English Law. The “ whoever ” referred to 
must obviously be some person other than the actual kidnapper, thoueh 

S Seion and is exclusively triable by ^he Court 


It will be observed tliat 
of the offence here punishable, 


as wrongful confinement is the essence 
a person convicted of this offence or its 


( 14 ) S. II, Act 1 of 187 ;}, 
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abetment could* not be again convicted on the same facts under sec- 
tion 343 

But a person acquitted of this offence may still be liable for some 
other offence under the Code, as, for example, cheating or abetment 
of biganiy.B'^^ 

3899. Proof. — ^The points requiring proof are — 

(1) That the person in question was kidnapped or abducted. 

(2) That the accused knew of such kidnapping or abduction 

(3) That he knowingly concealed or confined such person wrong- 

fully.<^7) 

Since this section deals with a person other than the kidnapper, 
the latter cannot be cumulatively convicted of this offence 

3900. Principle. — This is another instance of subsequent abetment 
which is punishable as a substantive crime. A person who knowingly 
conceals or confines wrongfully a kidnapped person is either an abettor 
or a conspirator. In either case his offence is scarcely distinguishable 
from that of the principal kidnapper, and he is consequently declared 
here as punishable in the same manner as the principal kidnapper, that 
is, he may be punished under any one of sections 363 — 367 or 369 
according to the facts of the case and according to the offence of the 
principal kidnapper, though he may not himself have shared the same 
intention or knowledge. The case is another instance of the presump- 
tion which law makes of common intention from participation m a 
common design. 

3901. Knowingly Concealing Abducted Person. — A person who 
kidnaps and then himself wrongfully confines or secretly conceals the 
person kidnapped may be liable under section 365 He is not liable' 
under this section which is applicable to a person other than the kidnap- 
per himself. ^^9) Indeed, the section refers to the latter as one whose 
liability is co-extensive with the offender under this section. Such 
person is presumably his particeps crimims, for he assists in the further- 
ance of his purpose by wrongfully concealing or confining the person 
kidnapped or abducted knowing him to be so. 

3902. The. knowledge that the person he is confining was kidnap- 
ped or abducted is the essential element determining his offence. He 
may not know the actual kidnapper by name, for in the case of persons 
working in gangs it is not possible — ^but he must not merely suspect, 
but know that the person whom he is wrongfully confining or conceal- 
in^ was secured by kidnapping or abduction. This may be a matter 
for proof or presumption. It may be proved by the evidence of the 
kidnapped who may have told the accused of the circumstances of his 

(15) Ishwar Chandra J ogee f (1864) W. L 384. 

R 21 (18) Banm Mai, 97 I. C 960; (1926) 

(16) Ibrahim, (1894) P. R 7; Durga O. 560. 

Das, (1904) P. R 13 (19) Sheikh Oozeer, 6 W R. 17. 

(17) Amar Ali, 93 I- C. 1050, (1926) (20) Gadadhar, 87 I. C (C) 845, 
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case, or it may be inferred from the facts evidencing' •conspiracy and 
common purpose For instance, where a girl under sixteen, who was 
in the keeping of her mother, and used to eke out her living by 
working as a coolie in the vegetable market, was one day, while on her 
way to her place of business, accosted by a woman who induced her to 
accompany her, promising to give her work, whereupon she accom- 
panied her to her house, where she was detained the whole day 
and in the evening the accused took her to a solitary bungalow where 
he cohabited with her for two days and nights after which she was 
permitted to return to her house, it was held that the accused was 
guilty of this offence, and the procuress of an offence under section 
363 In another case a Rajput girl, aged 11 years, knew the wife of 
the first prisoner (A), whom she often visited One day A induced 
her to accompany him to pick mangoes. She went He then told her 
to accompany him to sec the tazzia, and that if she went he would 
give her dice and pice She refused. He thereupon took her by the 
hand and led her away to the house of one Bissessur,. a Brahmin, who 
died before the trial He told him that he had brought the girl for his 
son and sold her to him for Rs 20 The girl remained there two days, 
and as she cried, Bissessur took her to the house ol his relative B 
where she remained a month, and B then took her from place to place 
till she was discovered by the police. It was held that A was guilty 
under section 363, and B under this section 

3903. Wrongful Confinement. — Besides knowledge of the kidnap- 
ping or abduction the accused must confine or conceal the person so 
kidnapped wrongfully The term wrongful confinement ” is here used 
in the sense defined in section 340 The term wrongful confine- 
ment’' has been held to imply a withdrawal of that person from th* 
actual observation of others, by removal or otherwise. It does not 
include merely giving false information about such person ^^3) But it 
does not appear to be essential to concealment that the person should 
be altogether hidden from human view. A person may, for instance, 
be abducted from Rangoon to Kohat where the accused knows there 
is no fear of detection. Would it not then be sufficient concealment 
if he took only such precautions as are under the circumstances suffi- 
cient to safeguard his detection by persons interested in him? In 
short, wrongful concealment would appear to mean no more than 
wrongful confinement in secret as defined in section 346. Moreover, 
there can be no concealment without that intention, The mere fact of 
a girl being received into a house and retained there by the owner even 
after he may have become aware or found reason to believe that she 
had been kidnapped, does not amount to concealment of he^, unless an 
intention of -keeping her out of view be apparent. 

3904. A little Kahar girl was t^en to a field by her uncle and 
told to watch it. While there., she was enticed to a house and then 
taken to one Jhurrup with whom she remained for eight days and 
who then sold her to the prisoner Bhanjan Singh for Rs, 10. He in 
his turn sold her as a Rajputni to the prisoner Shonandan who married 


(21) J^iha Naihoo, (1904) 6 Bom L. (22) Isr^e Panday, 7 W. R 56. 

R' 7^5* ( 23 ) Phula Singh, ( 1874 ) P. R. lo. 
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hei and with wdaom she lived for a year, after which she confessed 
being' onh a Kahar, and who thereupon sold her to one Hookum 
Singh wdio reiX)rted the matter to the Police All the prisoners weic 
convicted of this offence, but on appeal it was held that as none of 
the prisoners with the exception of Jhurrilp made any effort to conceal 
the girl for the purpose of baffling and defeating any search that may 
be nicule for her, they could not be convicted of this offence, as against 
them there was no evidence that they said or did anything calculated 
and designed to prevent her from being seen or found The misrepre- 
sentations made by them, or some of them seem to have been made to 
particular individuals for the purpose of obtaining money by the dis- 
posal of her, rather than for the purpose of concealing her, and it mav 
be that they were guilty of the offence of cheating. But they could not 
be said to have wilfully concealed her The same view was reite- 
rated in another case of the same Court in which a Mahomedan girl, 
aged 11 years, was picked up by some of the accused who sold her as 
a Chuttn to the accused Jaipal and Naipal for the purpose of marriage 
for Ks. 6d and a bullock The girl stayed in the family of these 
accused when their women folk discovered that .she was not a Chuttri 
girl but of the Mahomedan weaver class They were convicted of this 
offence, but their conviction was quashed on the ground that the fact 
of their having kept the girl in their house for a couple of days was no 
evidence of concealment In fact, if they knew her to be an orphan 
they equally knew that no search would be made for hen And since 
the girl was not carefully kept out of the sight of the people, there 
w^as nothing to suppose that the accused were wrongfully concealing 
her They were accordingly both acquitted ^^5) 

3905. The element of criminality consists in the confinement be- 
ing wrongful Now in a society where all w^omen observe some degree 
of seclusion, and where in some cases concealment from view is the 
normal state of womanhood, criminality cannot be inferred from mere 
concealment unless it is shown to be wrongful. This may be shown 
by facts inconsistent with the ordinary usage of the caste and only 
consistent with a desire to secure privacy against search. For ins- 
tance, such concealment of a girl may be from members of the same 
sex, or on occasions when other w^omen of the, household appear in 
public. In short, the wrongfulness of the concealment or confinement 
must be such as should be indicative of the desire to hide the person 
from those likely to be in search of her 

3906. The penalty for this offence is stated to be co-extensive 
with that o± the kidnapper. If, therefore, the latter had kidnapped 
Avith intent to murder, he who wrongfully confines under this section 
would be subject to the high penalty of section 364 though he may not 
be privy to the murder. But being concerned in the furtherance of 
that crime, and the act he knowingly did being highly unlawful, he is 
made to^ abide the consequence of his wrongful act apart from his 
community of intention and purpose with the actual kidnapper. 


(24) Jnmip and others, 5 N W. P. H. (25) Mt Chuhba and others, 5 N. W. 
C. R. X33, Ram Shastri, 15 C P. L. R. P H. C. R. 189. 
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369. Whoever kidnaps or abducts any child under the 
age of ten years with the intention of taking 
dishonestly any moveable property from the 
person of such child, shall be punished with 
imprisonment of either description for a 
term which may extend to seven years, and 
shall also be liable to fine. 

[Moveable property— s. 22. Dtshonestly—s 24 Kidnapss 361 

Abducts— s. 362 ] 

Synopsis. 

(1) Analogous Law (3907) (3) Proof (3910). 

(2) Procedure md Practice (4) Form of Charge (3911) 

(3908-3909). (5) Theft by Abduction (3912). 

3907. Analogous Law.— This section is directed against thieves 
stealing or attempting to steal things from the person of a child below 
ten years of age. The high criminality of theft united to kidnapping 
makes the offence a heinous form of crime, for which, however, the 
section curiously provides no more punishment than for simple kidnap- 
ping under section 363. 

3908. Procedure and Practice.— This offence is cognizable and 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is triable by the Couit of 
Session, Presidency Magistrate or a Magistrate of the first class. 

3909. The offence of abducting little children for the purpose of 
stealing their clothes or ornaments is a very serious and dangerous one, 
and the High Court commend such cases as being ordinarily fit for 
committal to the Session Anyhow, they should not be disposed of 
as cases of simple theft.^^1 As, however, the offence punishable under 
section 363 is included in the offence punishable under this section, 
the accused could not be convicted of the two offences on the same 
facts. Where he is proved to have kidnapped for the purpose of theft 
this is the appropriafe section under which he should be convicted. 

3910 Proof.— The points requiring proof are:— 

(1) Kidnapping or abduction by the accused. 

(2) That the person kidnapped or abducted was a child then under 

ten years of age. 

(3) That the accused thereby intended to steal movable property 

from tlie child’s person. 

3911. Charge.— The charge should run thus: — 

“I {name and office of the Magistrate, etc.) hereby charge you (name 
of the accused) 2 iS ioWom:-- - - o ^ \ 


o£ 

Kidnapping or ab- 
U ducting child under 
ten years with intent 
to steal from its per- 
son. 


(i) Sohoy Dome, 6 W R. 2. 


(2) Shama Sheikh, 8 W. R. 35. 
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“ That on or about the clay of at you kidnapped (or abduc- 

LccH a r>, a child then under the age of ten years, with the intention 
>t taking (hshoiicstly any movable property, to wit, — from the person 
the said \ !> and thereby committed an offence punishable under 
section of the Indian Penal Code, and within my cognizance (^or 
he cognizance of the Court of Session or the High Court) 

“ And I herel)y direct that you be tried (by the said Court) on the 
said charge/’ 

3912, Theft by Abduction. — As remarked before this is a highly 
sserious offence, ior persons who decoy infants of lender age do not 
scruple to murder them after stealing all they have upon their person* 
[n that case, of course, the offence would be dealt with under section 364 
>r 302 as the case may be. And if in stealing such property any force 
s used the offence may aggravate into robbery. But the actual taking 
)f propel ty from the person of the child is not necessary. It is enough 
[f that was the intention, and with that intention the accused kidnapped 
jr abducted the child. 


370 . Whoever imports, exports, removes, buys, sells or 
Buying ordi,po.. 'cUsposcs of any pcrsoii Bs a slave,_or acccpts, & 
ngof jiny person as rcccives Of detains Bgainst his will any per- 
son as a slave, shall be punished with im- 
prisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


Synopsis. 


(1) Analogous Law (3913-3918). 

(2) Historical Retrospect (3914- 

3915). 

(3) Anti-Slavery Legislation 

(3916). 

(4) Forced Labour (3918). 

(5) Procedure and Practice 

3913. Analogous Law.— This 
definitely prohibits all dealing in s 
only to carry or convey them, but 


(3919). 

(6) Proof (3920) 

(7) Form of Charge (3921). 

(8) Principle (3922-3923). 

(9) What is a Slave (3924-3927). 
(10) What Acts are Prohibited 

(3928-3929) 

• 

is the section against slavery. It 
laves, making it a high offence not 
also to keep or retain them 


(1) Historical 
Retrospect. 


3914. Slavery was at one time an accepted condition of some por- 
tions of humanity. The ancient nations of all 
countries recognised the status or rather the want 
of status of a slave -Slavery originated with the 
conquest of victorious generals who saved (servare) the lives of their 
prisoners instead of killing them. They were called mancipia also be- 
cause they were taken from the enemy by the strong hand (manu)M'> 
In modern times the notion of war amongst civilized nations is that 


(3) Just,, Bk. I, tit 3, s. 3. But this source of slavery is • disputed.— Maine’s 
Ancient Law, p. 163. 
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the employsiient of force against all enem^ is no further justified than 
IS required by his resistance; but in ancient times war destroyed ail 
socialities and placed the vanquished entirely at the mercy of the con- 
querer. Voe If the victor could take the life of his prisoner 

(t fortwn he could his liberty Slavery was thus the exercise of the 
victor’s clemency. Aristotle compared the slave to the body, of which 
the master was the spirit. There were said to be no degrees in slavery. 
As compared to slaves the lot of serfs was somewhat betlei. They 
were slaves attached to the soil and were regarded as a part of i1, 
so that they could not be removed from the place on which they were 
born, nor could they be sold apart from the land 

3915. .Slavery was recognized amongst Hindus and Mahomedans, 
but it was opposed to the common law of England, so much so that 
a slave on landing m England 'ips^ facto became free, and so long as 
he remained on English soil no right could be acquired or enforced 
against his person <5) But'tlie same state of civil liberty did not obtain 
in the English Colonies, and the passing of the Act of 1824 thus created 
an epoch in the manumission of slaves which had become an established 
institution amongst all civilized communities 

3916. In England the earliest statutory provision against slaveiT 

/n\ A • Cl was enacted in 1824 when under a Statute of 

Legislation- George IV^^l slavery was declared illegal, their 

importation into Colonies was forbidden, and all 
contracts, wills and securities relating to slaves or the slave trade were 
declared illegal, and heavy penalties were prescribed for those engaging 
in that trade In 1833 another Statute was passed abolishing slaveiy 
in the Colonies, and in 1843 the previous Acts abolishing slavery and 
for the suppression of slave trade were extended to all British subjects 
wherever residing. These were the principal statutory provisions 
against the abolition of slavery Other Acts were passed authorizing 
the payment of compensation to slave owners, and the like. In 1873 
the earlier Statutes against slavery weie consolidated and their scope 
still further enlarged by providing for the payment of bounties on 
captures, and legalizing the seizure and condemnation of vessels en- 
gaged in the slave trade and in 1876 a Statute was passed providing 
for the trial and punishment of offenders whether British subjects or 


(4) Blackstone is right when he says 
that the victor has a right ex jure genhum 
to kill his captive, and, having spared 
tto, to enslave him He has only the 
right to kill him in cases of absolute 
necessity, or self-defence War is itself 
justifiable on the principle of self-pre- 
servation It gives the belligerents no 
further right than to disable their adver- 
saries— 4 Black, 423. 

(5) I Black, 123; James Sommersett, 
{1771-2), 20 St Tr I, see post It may 
perhaps be added that legal writers of 
preat eminence have defended slavery as 
m accordance with the laws of nature 
and nations --Pnffendorf, Law of Nature 
and Nations, B 6, c 3, s. 10, Ulncus 


Huherus— Proslect., Jur., Civ, p 16; 
Alberious Gentilis De Jure-Gent, Can de 
servitude; Grotues De Jure Bell, Bk. 3, c 
7, s 5 In England the spirit of the 
people was always opposed to slavery In 
1517 (i Edw. VI, c 3), a Stature was, 
indeed, passed declaring all idle vaga- 
bonds to be slaves and compelling them 
by beating, clearing or otherwise to work. 
It could not he, however, endured for 
more than a couple of years after which 
it was repealed. 

(6) 5 Geo IV, c 113 

(7) 3 & 4 Will. 4 c 73. 

(8) 6 & 7 Viet, c. 98 

( 9 ) 36 & 37 Viet* c. 88. 
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subjects of the allied Princes of India committing on the high seas 
any offence against the provisions of sections 367, 370 and 371 c^f the 
Code or abetment of the said offences, and who is in respect of them 
liable to be tried in the same manner as if the offence had been com^ 
milted in any place within British India. The Statute of 1824 
against the Slave Trade extends to this country, and it condemns sla- 
very and direct and indirect traffic in slaves And the Statute of 
1843^*-^ extends the penalties of the earlier Statute to all British sub- 
jects in and out of the dominion of the Crown. The remaining Statutes 
appl> equally to this country Thus then the abolition of slavery in 
this country was due to the reforming zeal in England which led to 
the abolition of slavery on the West Indies Sugar plantations and the 
provisions of which were subsequently extended also to this country 
In the year 1843 an Act was also passed, called the India Slavery 
Act/^3^ which extended the prohibitions against slavery by prohibiting 
public officers to sell slaves in execution of .decree, to entertain suits 
relating to the enforcements of rights arising out of alleged property 
ill person as a slave Properly could be legally acquired by slaves 
and offences committed against them were punishable in the same 
manner as if they had been committed on freemen ^^5) 


3M7. Such was the state of the law when these provisions against 
slavery were enacted. That slaveiy was in vogue m this country prior 
to its abolition and continued to linger many years afterwards cannot 
be denied Under the Bom. Reg, XIV of 1827 it was penal to sell a 
child under ten years of age, although in a state of slavery, and the 
sale of a free child into slavery except by its parent in time of slavery 
was deemed to be an offence. These provisions put an end to all traffic 
in children by parents or others whether at the time of distress or 
in the hours of plenty They declare slavery as per se a crime and any 
rights over man for his forced labour are punishable not only under 
the provisions of this section but of those which relate to wrongful 
restraint and confinement. So an infliction of the slightest chasti- 
sement is under the provisions of the Slavery Act, 1843,^^^) punishable 
to the same extent as if the person chastised had been a fr'eeman. 


3918. Against these provisions must, however, be noted those 
P j • , relating to the emigration of labour which are 

orce a our. Stated to be Acts legalizing slavery. But be- 

tween them and true slavery there is a difference. In the words of 
the draftsmen of the Code: ‘'The essence of slavery, the circumstances 
which make slavery the worst of all social evils, is not in our opinion 
this, that the master has a legal right to enforce the performance ol 
those ser rices without having recourse to the tribunals Slavery is 
the state of entire subjection of one person to the will of another. 
“ A slave,” said Stuart, C J , “ is a creature without any rigths or any 


(lo) 39 k 40 Viet, c., 46, s 1. 

(xi) S Geo. 4, c 1 13, (Slave Trade Act, 
1824), Vol I, Eng. St relating to India, 
p, 118 

(12) 6 & 7 Viet, c. 98, ss I, 3, 4 


(13) Act V of 1843 

(14) Act V of 1843, s. 3- 

(15) /&, s 4. 

(16) Act V of 1843, s. 4 

( 17) Act XXI of 1&3, Act VI of igot 
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status whatsoever, who is, or may become, the property of another as 
a mere chattel, the owner having* absolute power of disposal by sale, 
gfift or otherwise, and even of life or death, over the slave, without 
being responsible to any legal authonty,”(^3> '' ] apprehend/' said Old- 
field, J., “ that the sections of the Penal Code with which this reference 
deals were enacted for the suppression of slavery, not only in its strict 
and proper sense, viz., that conation whereby an absolute and unlimited 
power is given to the master over the life, fortune and liberty of ano- 
ther, but in any modified form where an absolute power is asserted over 
the liberty of another 

3919. Procedure and Practice.— This section is non-cognizable 
but warrant should ordinarily issue in the first instance. It is bail- 
able but non-compoundable and is triable by the Court of Session. 
The jurisdiction to try such an offence is not affected by a resale of 
the person as a slave in another district. 

3920. Proof— The points requiring proof are: — 

(1) That the accused imported, exported, removed, bought, sold 

or disposed of a person. 

(2) That the person was so imported, etc., as a slave. 

(3) That the accused accepted, received or detained the person 

m question as a slave. 

(4) That he did so against the will of that person. 

3921. Charge.— The charge should run thus:— 

"I (mmemd office of the Magistrate, etc.) hereby charge you (name 
of the accused) ioWems-.— & / v 


rhat on or about the— — day of ^at ^you imported ior ex- 

ported, removed, bought, sold or disposed of) A B as a slave (or 
accepted, etc, the said A B against his will as a slave), and thereby 
committed an offence punishable under section 370 of the Indian Penal 
Court)^"° cognizance of the Court of Session [or the High 

clmroe^’ on the said 

• , P™«Ple--Slavery creats an obligation of perpetual ser- 

vice, an obligation which only the consent of the master can dissolve 
It creates a property m the slave, the latter being regarded as a chStS 
and a possession of his master. The slave has no right no persfna: 

S’ property he may be traLferred 

property. Slavery descends from parent to 
^ ® acquired became tlie property of his master • 
quuquid acqumtur servo acquiritur domino.i^^) l/ England there ne^er 


(18) /fam Kuar, i A. 723, F B 

(19) Rom Kmr, 2 A. 723, F. B 


m 


K 


(20) Nsfo Shwe Pe, (1894) P T. L. B 

ol 

(21) Co Litt, 1 17 a. 
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was any legal justification for the existence of slavery Ml its laws 
were opposed to it. So in a case in which a Mr. Steuart purchased 
a Negro slave in Virginia, where by the law of the place Negros 
were slaves, and saleable as other properly. He came to ^ Eng- 
land and brought the slave with him. Here he left Steuart without 
his consent, and whereupon Steuart sent men to catch him, and thev 
caught him and forcibly carried him on boardship bound to Jamaica, 
with the avowed purpose of selling him there. The Negro’s friend 
applied for a writ of Hahe<is Corpus, and he being produced before 
'the Court sued for the restitution of his liberty. Steuart contended 
that slavery was not opposed to the common law of England, where- 
upon Lord Mansfield said : The '‘power of the master over his slave 
has been extremely different, in different countries The state of sla- 
very is of such a nature, that it is incapable of being introduced on 
any reasons, moral or political, but only by positive law, which pre- 
serves its force long after the reasons, occasion and time itself from 
which it was created, is erased from memory. It is so odious, that 
nothing can be suffered to support it by positive law Whatever incon- 
veniences, therefore, may follow from the decision, I cannot say this 
case is allowed or approved by the law of England, and therefore the 
black must be discharged 

3923. This section does not directly prohibit slavery. It merely 
penalizes those who receive, retain or detain persons against their will 
as slaves, or who dispose them of as such, or who export or import 
them. The effect of this provision coupled with the other provisions 
relating to assault, hurt, wrongful restraint and wrongful confine- 
ment is to destroy the last vestige of slavery, if any remained after 
the passing of the Act of 1843. The present section is thus only one 
of the series calculated to secure the perfect equality of all men in the 
eye of the law. 

3924. What is a Slave? — No Statute enacted against slavery 
defines a "slave, but the term implies that civil relation in which one 
man has absolute power over the life, fortune and liberty of another.<^3; 
But there may be degrees in slavey due to the abridgment of personal 
liberty and subordination of one’s life and fortune to the will of another. 
But slavery, whatever be its form or nature, is now no longer agree- 
able to the laws of England or India. It will, therefore, be suppressed 
m whatever guise it may appear. Of course as soon as slavery is de- 
clared illegal, new forms are invented which, though conforming to 
the letter of the law, violate its spirit. But as Oldfield, J., said the 
sections of the Penal Code dealing with slavery were enacted for the 
suppression of slavery not only in its strict and proper sense, viz., that 
condition whereby an absolute and unlimited power is given to the 
master over the life, fortune and liberty of another, but in any modified 
form where an absolute power is asserted over the liberty of 
another. 


(22) 20 St Tr. I (82) (24) Ram Ktcar, 2 A 723; Koroth 

(23) For various other definitions, see Mammad, 41 334. 

Sommersett, 20 St Tr. (25). 
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3925. The assertion of an absolute power over the liberty of ,m- 
other IS the crux of slavery. It is not slavery to acquire rights over 
the liberty of another. The Code itself recognizes the existence of such 
rights Such are rights which a master exercises over his servant, 
parent over his child, schoolmaster over his pupil but they are rights 
necessarily limited and qualified by the nature and purpose of the em- 
ployment or status of the other. And in no case do they confer an 
absolute right over the liberty of another The moment the right is 
absolute, the subject of the right becomes a chattel, a property which he 
may buy and sell The mere fact that a person was sold to another 
does not argue in favour of his being sold into slavery. One Mt Pari- 
chura kidnapped a girl aged about 13, whom she sold to the appellant’s 
wife She was described as an orphan The appellant converted her 
to Mahomedanism, changed her name and employed her as a menial 
domestic She worked without wages, was given food and clothes, but 
was not allowed to leave the house The girl remained in the house 
for four years when she left the house and was found in the possession 
of a procuress to bring her up as a prostitute The appellant was pro- 
secuted by the Police and he was convicted in the alternative of an 
oflfence under section 368 or 370 or 373 On appeal Turner and Turnbull, 
J J , quashed his conviction under section 368 on the ground that the 
appellant was not present when the girl was sold to his wife, but his 
conviction under section 370 was maintained, the Court holding, that as 
'the appellant asserted a right to restrain the liberty of the girl, and to 
dispose of her labour, and as she was detained in the house as a slave, 
his offence was one covered by this section “It is urged that to con- 
stitute a person a slave, not only must liberty of action be denied to 
him, but a right asserted to dispose of his life, his labour and his pro- 
^ condition of absolute slavery would be so 
defined, but slavery is a condition which admits of degrees A person 
IS treated as a slave if another asserts an absolute right to restrain his 
personal liberty, and to dispose of his labour against his will, unless 

a j^ailof ’’of of a parent, of guardian or 


3926. The finding in this case was referred to and animadverted 
Upon by Stuart, C. J., in a Full Bench case of the same Court which 
arose upon similar facts. There the accused Ram Kuar met a shepherd 
giri, aged 11 years, in the town of Agra He induced her to accompany 

support The girl was ma^^ried 
and unwilling to go with him, but he took her against her will to Ihe 

Stating her to be a Jat for Rs 4 and a buffala Kelvin? uoon the Pict 

mde/lhS sLion, hoW- 

^. 1 ^ I * L provisions of this section. But on apoeal it was 

to t*SendSv\h.s''s"®i^^ understand wilt is meant 

of the f not appear to apply to the case 

appellant. The actual accomplishment of placing a human 


(:) Sikmdur Bukkut, 3 N W. P. H, 

C. R. 146, 


( 2 j) Ss. 49o-4p2 
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being in the condition of a slave could not have been contemplated, 
• inasmuch as the possibility of accomplishing anything unknown to the 
law cannot be supposed to have been meant or understood; boction 370, 
therefore, can only be understood as directed against attempts to place 
persons in the position of slaves, or treat them in a way that is incon- 
sistent with the idea of the person so treated being free as to his pro- 
perty, services, or conduct, in any respect But as in the case under 
reference the girl was sold not as a slave but for marriage, no right of 
property m and over her was asserted by her purchaser in employing 
her in mSnial and enforced services against her will, and by restraining 
her liberty The appellant's conviction was, therefore, quashed. But 
if suppose that in such a case Ram Kuar had sold the girl as a slave 
and the purchaser had asserted his right to treat her as such, the offence 
under this section would have been completed Such a case arose in 
Madras where the appellant, Amina, purchased a girl, aged 13 years, 
from persons who had enticed her away from her employer The pur- 
chase was reduced to writing and the vendor therein professed to trans- 
fer all his right m his slave for Rs. 25 paid to him by the purchaser. 
The latter claimed to hold the girl until her Rs 25 was paid The 
Court held that the use of the word “ vellati," which signified a slave, in 
the documents was of very great weight as showing the stains of the 
girl recognized by the accused. The Court then held following the 
Allahabad case/^) that the section did not apply only to slaves m the 
strict and proper sense, but also to the selling and disposal of human 
beings whereby one who claims to have a property in the person as a 
slave transfers that property to another. 

3927. The question whether a person was a slave then depends, not 
only upon how he is treated, but upon what right is claimed in him by 
another. It is agreed that the purchase and sale of girls for the purpose 
of marriage is outside the scope of this offence (5) The question is one 
of intention The purchase of a girl in foreign territory, knowing her 
to be a slave, is not in itself an offence punishable under the Code, and 
to make the importing of her into British territory an offence, it is 
necessary that it should appear that the accused imported her, as a 
slave. Where, thererefore, the accused alleged that he had imported 
a girl, the subject of the charge against him, with a view to marry 
her, but was prevented from doing so by his fellow castemen, and there 
was nothing to show that his intention was to keep her as a slave, or 
to dispose of her as a slave, and it appeared that when he did dispose 
of, he disposed of her for the purpose of marriage, it was held that a 
conviction under this section could not be sustained 

3928. What Acts are Prohibited? — ^The acts reprobated by the sec- 
tion thus are (0 the importation and exportation of a person as a sla^je, 
(%%) the disposal of a person as a slave] and (ni) the acceptance, recep- 
tion or detention of any person against his will as a slave. In the first 


(2) Ram Kuar, 2 A 723, F B To the 
same effect, Doda, (1867) P R 19, 
Nanda, ,(1882) P R, 26, Ganpat, (1884) 
P, R 20 

(3) -ffc. 


• (4) Amina, 7 M 277; Korottt Maham- 
mud, 41 M. 334 

(5) Ram Kuar, 2 A 723, F B , Roda 
(1867) P R 19; Ganpat, (1884) P R 20, 

(6) Nanda, (1882) P. R, 2^, 
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two cases the acts are offences apart from and independently of the 
volition of the slave; in the last case criminality consists in doing those* 
acts in the course of the treatment of the person as a slave and against 
his will Both the conditions are material For, if a person detain 
another against his will, but not as a slave, he may be guilty of wrong- 
ful confinement, but he is not guilty of this offence On the other hand, 
if he detains him as a slave and the slave consents, no law can interfere, 
for a person is free to dispose of his services as best he can. The only 
time when Law does interfere is when placing himself absolutely at 
the disposal of his master he seeks the protection of law to dissolve 
his contract In that case Law protects him in spite of his compact, 
because it regards them illegal and opposed to public policy 

3929. As regards persons “importing, exporting, removing, buy- 
ing, selling, or disposing of persons as slaves the question depends 
upon the nature of the right claimed over the slaves and the purpose for 
which they were being conveyed. This section evidently refers only 
to persons who engage in inland traffic in slaves, for the English Statute 
against piracy applicable to India contains the following more drastic 
provisions relating to traffic in slaves by sea<^^) , — 

“S 9 If any subject or subjects of His Majesty, or any person oi persons 
residing or being within any of the dominions, forts, settlements, factories or 
territories now or hereafter belonging to His Majesty, or being m His Majesty's 
occupation or possession or under the Government of the United Company of 
Merchants of England trading to the East Indies, shall, upon the high seas, or 
in any haven, river, creek, or place where the admiral has jurisdiction, Know- 
ingly and wilfully carry away, convey or remove, or aid or assist in carrying away, 
conveying, or removing any person or persons, as a slave or slaves, or for the 
purpose of his, her, or their being imported or brought as a slave or slaves into 
any island, colony, country, territory, or place whatsoever, or for the purpose of 
his, her or their being sold, transferred, used or dealt with as a slave or slaves 
or shall upon the high seas, or within the jurisdiction aforesaid, knowingly and wil- 
fully ship, embark, receive, detain or confine, or assist in shipping, embarking, 
receiving, detaining, or confining on board any ship, vessel or boat, any person or 
persons for the purpose of his, her, or their being earned away, conveyed, or 
removed as a slave or slaves, or for the purpose of his, her, or their being imported 
or brought as a slave or slaves into any island, colony, country, territory, or place 
whatsoever, or for the purpose of his, her, or their being sold, transferred, used 
or d^lt with as a slave or slaves, then and in every such case, the person or persons 
so offending shall be deemed and adjudged guilty of piracy, felony, and robbery" 


371. Whoever habitually imports, exports, removes, 
doling in traffics or deals in slaves shall 

be punished with transportation for life, or 
with imprisonment of either description for 
a term not exceeding ten years, and shall also be liable to fine. 


Synopsis. 


(1) Analogous Law (3930-3931). 

(2) Procedure and Practice 

(3932). 

(3) Proof (3933). 


(4) Principle (3934) 

(5) Professional shve-dealinq 

(3935). 


<7) The Slave Trade Act, 1824 (5 Geo, IV, c. 113), s. 9. 
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3930. Analogous Law. — ^The last section evidently refers to a 
casual offender. This section refers to a professional slave dealer. 
The corresponding provisions of the English Statute^^^ on the same sub- 
ject run as follows : — 

“ S 10 If any persons shall deal or trade in, purchase, sell, barter, or transfer, 
or contract for the dealing or trading in, purchase, sale, barter or transfer of 
slaves, or persons intended to be dealt with as slaves or shall, otherwise than as 
aforesaid, carry away or remove, or contract for the carrying away or removing of 
slaves or other persons, as or m order to their being dealt with as slaves, or shall 
import or Dring or contract for the importing or bringing into any place whatsoever 
slaves or other persons, as or in order to their being dealt with as slaves, or shall, 
otherwise than as aforesaid, ship, tranship, embark, receive, detain, or confine on 
board, or contract for the shipping, transhipping, embarking, receiving, detaining, 
or confining on board of any ship, vessel, or boat, slaves or other persons, for the 
purpose of their being carried away or removed as or in order to their being dealt 
with as slaves, or shall ship, tranship, embark, receive, detain, or confine on board 
or contract for the shipping, transhipping embarking, receiving, detaining, or con- 
fining on board of any ship, vessel or boat, slaves or other persons, for the purpose 
of their being imported or brought into any place whatsoever as or in order to their 
being dealt with as slaves 

'‘Then and in every such case the person or persons so offending, and their 
procurers, counsellers, aiders, and abettors shall be and are hereby declared to be, 
felons and shall be transported beyond seas for a term not exceeding fourteen years 
or shall be confined and kept to hard labour for a term not exceeding five years, 
nor less than three years, at the discretion of the Court before whom such offender 
or offenders shall be tried and convicted” 

3931. In view of the ampler provisions of the same Statute rela- 
ting to engaging in the slave trade, this section would probably be put 
in force only in the case of intra -territorial offences relating to the 
slave trade. 

3932. Procedure and Practice. — ^This offence is cognizable, and 
warrant should, ordinarily, issue m the first instance It is both non- 
bailable and non-compoundable, and is exclusively triable by the Court 
of Session 

3933. Proof. — ^The points requiring proof are * — 

(1) That the accused imported, exported, removed, bought, sold, 

trafficked or dealt in slaves. 

(2) That lie has done so habitually. 

3934. Principle. — ^The supply of slaves cannot be continued with- 
out the help of the slave-dealer. A slave-dealer by sea is Ireated as 
a pirate and is punishable with the penalty due to that heinous crime. 
A slave-dealer on land would be punished under this section 

3935. Professional Slave-dealing — ^This section punishes an 
habitml slave-dealer. An habitual slave-dealer is a professional trader 
in slaves. A person who is open to buy and sell slaves is such a trader. 
A person who traffics in slaves is nothing more than one who trades in 
them. The word traffic ” is intended to include acts eji^,sdem generis 
with those enumerated. Probably it will include a middleman who 


(8) The Slave Trade Act, 1824 (5 Geo. IV, c. 113), s XQ. 
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negotiates the purchase and sale and charges a commission thereof 
Recruiters and kidnappers who steal children for selling them into 
slaveiy are also exposed to this penalty besides that of kidnapping for 
which they may be primarily liable. 

372. Whoever sells, lets to hire, or otherwise disposes of 
any person under the age of eighteen years 
lie Selling minor for intent that such pcrson shall at anv age 
p lion, etc. be employed or used for the purpose of 

prostitution or illicit intercourse with any 
person or for any unlawful and immoral purpose, or knowing 
it to be likely that such person will at any age be employed 
or used for any such purpose, shall be punished with impri- 
sonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Explanation /. — ^When a female under the age of eighteen 
years is sold, let for hire, or otherwise disposed of to a prosti- 
tute or to any person who keeps or manages a brothel, the 
person so disposing of such female shall, until the contrary 
is proved, be presumed to have disposed of her with the intent 
that she shall be used for the purpose of prostitution. 

Explanation //.—For the purposes of this section “ illicit 
intercourse” means sexual intercourse between persons not 
united by marriage or by any union or tie which, though not 
amounting to a marriage, is recognised by the personal law 
or custom of the community to which they belong or, where 
they_ belong to different communities, of both such com- 
munities, as constituting between them a q'uaii-marital 
relation. 


Synopsis. 


(1) Analogous Law (3936- 

3938), 

(2) Procedure and Practice 

(3939). 

(3) Proof (3940). 

(4) Form of Charge (3941). 

(5) Principle (3942). 


, (9) By Act XVIII of 1924 the follow- 
ing words are substituted for those en- 
closed withm crochets, namely "person 
under the age of eighteen years with 
intent that such person shall at any age 
DC employed or used for the purpose of 
prostitution or illicit intercourse with 
any person or for any unlawful and im- 


(6) Meaning of Words (3943). 

(7) Old Law and the New 

.(3944), 

(8) Disposal of Minors for Im- 

moral Purposes (3945- 
3949). 

(9) Sale (3946). 


moral purpose, or Imowmg it to be likely 
that such person will at any age be.’^ 
The Amended Act, XVIII of 1924 came 
into force on^ the ist January, 1925 
(vide Notification No F-820I22, dated 
^924, published m the Gazette 
of India, pt. I, dat^d nth October, 1924, 
P 896), 
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(10) Let on Hire (3947-3949) (15) Presumption of Prostitution 

(11) Position of Devadasis (3950- (3955-3956). 

3953). ^ (16) Prostitution and Illicit Inter- 

ill) Meaning of ** dispose of** course (3957). 

(3952). (17) Unlawful and Immoral Pur- 

(13) Minor must be under pose (3958) 

Eighteen (3953) (18) Meaning of ^^immoral** 

(14) Intent and Knowledge (3959). 

(3954). 

3936. Analogous Law.— This section has been amended, and ih 
scope much enlarged, but the offence here punished is again a special cas€ 
of kidnapping, which has been defined in section 361 But it need noi 
possess all the elements of that offence. In short, the offence is complete 
by rnere disposal, apart from the ingredients 'which go to make up kid 
popping or abduction The gist of the crime is in the immoral intention 
There is no offence exactly corresponding to this in English Law, thougl 
by the Criminal Law Amendment Act, 1885,^^°^ provision is made for iht 
punishment of abduction of unmarried girls below eighteen out of thi 
possession or against the will of the lawful guardian, so that they ma} 
be carnally known, is a misdemeanour punishable with imprisonment uf 
to two years. The section assumes that a reasonable belief as to the age 
of the girl is a good defence.^”) 

3937. Of course, the present section applies to all minors below 16 
whether male or female, married or unmarried, and, as will be presentl} 
seen, it has nothing to do with their being in the keeping of a lawful 
guardian. 

This and the next section were recently proposed to be amended with 
the object stated below: — 

“The general intention of these sections was to protect young girls frotr 
sexual contamination at an age when they were too young to appreciate the mora 
degradation involved upon them by the action to which they submitted 

“ But practical experience has shown that there are many loopholes by whicl 
the guilty parties to these nefarious transactions might escape For example, ii 
might be pleaded that, though the girl was made over to a prostitute, it was noi 
intended that she should actually be used for this purpose until she had passed the 
age of i6 Or, it might be urged that though the girl was handed over to a parti 
cular man for his carnal knowledge of her, it was not intended that she should b( 
a prostitute at all, and that though the act or acts for which she was given ma} 
have been immoral, they were not unlawful 

“Again, the prosecution in such a case might also be challenged to prove th< 
guilty intention or knowledge, a duty which it might be extremely difficult for th( 
prosecution to discharge 

“Under the amendment of these sections proposed in the Bill, these pleas car 
no longer be sustained, but the wording of the amendment makes the handing oi 
taking over of the girl criminal if there is intent or knowledge of a likelihood thai 
the minor shall or will at any age be employed or used for the purpose of prostitu 
tion or illicit sexual intercourse with any person or for an unlawful and immora 
purpose A defence that the girl was to be kept chaste until she had passed the 
age of i6 will no longer avail an accused person nor will he be able to rely on the 
plea that the child was not destined for a life of prostitution, but merely for a single 
act of sexual intercourse 


(lo) 48 & 49 Viet, c. 69, s 7, 


(ii) See s. 79 
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“Finally, Explanation I to section 372 and the Explanation to section 373 thiow 
the onus of proving innocent intention upon the accused person in the case where the 
^vei of the child has handed her over to a common prostitute, or where the receivei 
is herself a common prostitute. 

¥ ¥ V 

“ It Will be observed that among the purposes for which the handing o^r or 
receiving of a minor in the ways contemplated by these sections is made an offence, 
the purpose of illicit sexual intercourse with any person is now specifically included 
in the body of the two sections It was at first thought that the object might be 
secured by altering the wording from ‘unlawful and immoral’ to ‘unlawful or 
immoral,’ or by omitting the words ‘unlawful or’ and simply leaving the word 
‘immoral’. Further consideration has, however, shown that either of these sugges- 
tions might have undesirable consequences^ For, if the purpose which would make 
the disposal and reception of a minor a criminal act might be either unlawful alone, 
or immoral alone, we might make liable to the heavy punishment provided by the 
sections engagement or hiring of minors for purposes, which, though nominally 
unlawful, could not be described as immoral, or which, if immoral, were not^ con- 
nected with sexual immorality Moreover, the word ‘immoral’ is not sufficiently 
clearly defined by law or usage as to stand alone as a guide to the interpretation 
of the section The changes that I have mentioned might then have had the effect 
of making acts penal which were beyond the scope of sections that had been parti- 
cularly designed to deal with sexual contamination of minors. 

“The use of the expression ‘illicit sexual intercourse' has, however,^ neces- 
sitated a definition of the term which is contained in Explanation II to section 372, 
but which naturally governs both sections The definition m ‘illicit sexual inter- 
course ' means ‘ sexual intercourse not sanctioned by law or custom ’ In some 
communities it might no doubt be possible to class all sexual intercourse as illicit 
except that, between husband and wife; but the information obtained in reply to the 
reference made shows that there are classes and tribes in India in which union 
short of actual legal marriage is recognized The looser forms of marriage, which 
are open to some communities and tribes, shade off into forms of concubinage, which, 
though they might not rank as legal marriages, at the same time are recognized as 
unions by the classes among which they obtain, and do not necessarily involve any 
slur or immorality or sexual degradation 

“The definition has, therefore, been drawn so as to protect unions of this 
kind, which have the sanction either of law or custom 

3938. The Bill embodying these amendments reached the stage of a 
Selt'ct Committee which disagreed as to its wording and utility, with 
the result that it was' ordered to be republished ^*3) 

It lapsed but was re-introduced and passed in 1924/^4) And in intro- 
ducing its provisions the Home Member said: — 

“We have not definitely assumed that employment as Devadasis 

is equivalent to employment for purposes of prostitution, but should such 
employment actually prove to come within that definition our Bill will 
enable it to be dealt with more effectively than hitherto. Then again, we 
have thought it necessary to exercise a certain caution in regard to the 
definition of ' immoral purposes ’ or ' illicit intercourse.' The Bill will 
^tend to the whole of India, including many backward tracts. We believe 
it is only proper in the circumstances that we should recognize that there 
are certain relationships in those tracts which have the force of quasi- 
marital relationship, though not strictly matrimonial 


(12) Home Member’s Speech, Imperial 
Council Proceedings, dated 17th Septem- 
ber 1913, pp 60, 61 

(13) Proceedings of Council, dated i8th 
March 1914 P- 8^4. 

(14) for it§ history, the Statement 


of Objects and Reasons, published in the 
Gazette of India, Pt, V, dated l6th Feb- 
ruary 1924, p 36. 

(15) Assembly Debates, dated nth 
February 1924, pp. 447, 448. 
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3939. Procedure and Practice. — This offence is cognizable and 
warrant should, ordinarily, issue in the first instance It is both non-bail- 
able and noii-compoundable, and is triable by the Court of Session, 
Presidency Magistrate or a Magistote of the first class The person who 
gives and the person who takes possession of a minor each commits a distinct 
offence and they cannot be both tried together, unless the two offences are 
shown to have been committed in the same transaction 

3940. Proof. — The points requiring proof are — 

( 1 ) That the accused sold, let to hire, or otherwise disposed of a 

person. 

(2) That the person was under eighteen years of age. 

( 3 ) That he did so (i) for the purpose of — 

(a) prostitution, or 

(b) any unlawful and immoral purpose ; 

(ii) or knowing it to be likely that she would be so employed at any 
age. 

3941. Charge. — ^The charge should run thus* — 

'' I (name and office of the Magistrate etc ) hereby charge you (name of 
the accused) as follows* — 

“ That on or about the day of ^at- ^you sold (or let to hire or 

disposed of) one A B, then a minor under the age of eighteen years, with 
intent that the said A B shall at any age be employed or used for the 
purpose of prostitution or illicit intercourse [(or for any unlawful and 

immoral purpose, to wit ) or Imowing it to be likely that such minor 

will be employed or used for any such purpose] and thereby committed an 
offence punishable under section 372 of the Indian Penal Code, and within 
my cognizance (or the cognizance of the Court of Session, or the High 
Court). 

“And I hereby direct that you be tried (by the said Court) on the 
said charge.'’ 

3942. Principle. — This section and the next are counterparts of 
each other, and they both refer to the same offence committed by the 
1wo parties to the bargain, this dealing with the seller, and the next with 
the purchaser of such minors The mere sale or disposal of a minor below 
eighteen to another is not an offence; indeed, such sales are often made for 
the purpose of adoption or marriage. What the criminal law reprobates 
is not a sale, but sale for an immoral pur;^se What is “ immoral " the 
Code does not define, nor can it, for it must in a great measure depend upon 
the social habits of the people. Thus amongst polygamous communities the 
sale of a minor below eighteen years of age for a polygamous marriage 
would not be immoral. But acts which are regarded as oWiously immoral 
by the enlightened members of the community cannot be vindicated on the 
plea of religious sanction unless there is a clear authority for it. And even 


(i6) Rammnu, 12 M. 273, 
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if there be such authority, law has authority to suppress them if they are 
in their effect baneful to the best interests of society The suppression of 
Sutt% is an instance. 

3943. Meaning of Words. — '‘Sale or htre^\ These words do not 
necessarily connote immediate transfer of possession, though possession 
usually follows such transfer as a necessary consequence But the offence 
IS complete on proof of the sale or hiring without any proof of change of 

possession/^7) 

“ Or othermse disposes of ” , The term “ dispose of ” has many mean- 
ings. It denotes, inter culm, “to bestow for an object or purpose’' “To 
make a change m the circumstances'’ ' It does not imply an actual change 
of possession, or that the possession was obtained from a third person 
But a mere recommendation that a girl should jom a brothel is not a dis- 
posal. “Shall at any aye” . This amendment overrules the cases in 
which it was held under the old section that the disposal of a girl for piosti- 
tution after she had attained the age of 16 was not punishable 

“ For the purpose of prostitution ” : Prostitution is the act or practice 
of offering the body to an indiscriminate intercourse with men If a minor 
is sold to be another's mistress, it would not then be prostitution, though it 
would be sale for “unlawful cmd mmoral purpose,” which words mean 
that the purpose of the sale should be both unlawful as well as immoral 
It should not be one without the other If the employment of minor girls 
below sixteen, say in a factory, is prohibited, hiring them out for such 
employment would be “ unlawful," but it is not immoral. Again, the sale 
of a female to a person to be his mistress is undoubtedly immoral, but it 
18 not necessarily unlawful So adulterous or incestuous intercourse is 
unquestionably immoral, but it is not necessarily illegal Polyandry which 
is aistomary m certain tracts of Malabar is another instance of an act 
which may be regarded as immoral though by no means unlawful. “ Of 
illicit intercourse,” as distinguished from prostitution. The amendment, 
overrules the cases in which a person disposing of a girl for carnal know- 
ledge of a person but not for promiscuous intei course, which was held to 
be not punishable under this section 

3944. Old Law and the New. — ^T'his and the next section penalize 
traffic m minors for immoral purposes This section penalizes their sale 
and the next its counterpart their purchase Under the law as it stood 
before its amendment the protection only extended to persons below the 
age of 16 Apart from this limitation it contained at least 4 loopholes upon 
which the courts were divided For example, it was held in some cases that 
the section did not empower the punishment of the sale of a minor under 
the age of 16 if she was not to be used for prostitution until she had passed 
the age of 16 The amendment overrules these cases by providing for 


^(17) Anon, (1881) I Weir 350 (362), 


(18) Anon, (1881) I Weir 359, (362), 
F. B. 

',(19) Shamsmderbai, 45 B 529 
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(31) Ramanna, 12 M. 373: Karuna 
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extending the punishment to cases in which the procuration is intended to 
use the minor “ at any age ” This amendment equally overrules the cases 
m which it was held that the performance of an initiatory ceremony leading 
up to prostitution did not amount to a disposal for prostitution. ^^5) The 
dedication of girls to a pagoda would now have to be judged from that 
standpoint, in that it cannot now be pleaded that while the present intent 
is merely to dedicate the minor to the service of a temple, the fact that she 
would in course of time, if she followed the set course become a prostitute 
could not be taken into account unless it is shown that the minor must 
plunge into this life before she is 16. In the second place while the old 
section justified a construction that it was intended to penalize the conver- 
sion of a minor into a prostitute, that is, into one who was consigned to 
promiscuous intercourse, its language did not justify the conviction where 
she was handed over to a man for a casual connection or for his own 
carnal knowledge.^^1 The section now provides for the punishment even 
in such cases But in doing so it makes a notable exception stated in the 
second explanation, namely that where the minor is sold to one who con- 
tracts an alliance with her which amounts to a gwa.yi-marital relation it will 
not be deemed to be an “ illicit intercourse ” punishable under this section 

There was some doubt as to the meaning of the terms sale, hire, and 
disposal ; but it has not been explored The section as now amended there- 
fore settles only some of the controversies raised m the past. The ensuing 
commentary will set out the points upon which the old law remains and 
those which the new section strives to elucidate. 

Again, it was held that the section did not extend to immoral acts ir 
they were not at the same time unlawful; that is to say, cases now expressly 
provided by the first explanation stood the chance of escaping punishment. 

3945. Disposal of Minors for Immoral Purposes.— Neither this sec- 
tion nor the next prohibits by prescnbing a penalty the transfer of a minor 
above the age of eighteen years. They both refer only to minors below 
that age But otherwise both the sections are unrestricted as to sex, and 
custody, the offence being committed whether the minors were in the keeping 
of a guardian or not, and whether they were sold by their parents^a) or a 
procuress The object of both the sections is to prevent the social degrada- 
tion of minors before they have attained the age of majority and so attained 
adolescence and maturity of understanding so as to be able to exerase their 
own judgment. 

3946. The section absolutely prohibits the sale, letting to hire or 

disposal of such minors. The words '' sale ” and 
let to hire ” imply transfer of the person of the 
minor to another for the purpose of prostitution. The word “ sale implies 


(25) Parameshwarij 22 Bom. L. R 894, 
58 I C. 145, contra in Shahehara, 27 
Bom L R 1022, 89 I. C 1050, was 
(submitted) wrongly decided, as the cere- 
mony of tying Tahmani symbolized the 
dedication and was not a mere prelimi- 
nary, see § 3950, post, Kannammal, 24 
M. L J 21 1, 18 I. C 257.. 

(i) Dowlath Bee v Shaik Ah, 5 M. H. 


C R 473 ; Yenku v Mahahnga, ii M. 
393; Srinivasa v Annasami, 15 M, 323; 
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(1888) P. R. 13, Nourjan, 14 W. R 39; 
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(1898) B U C 962, 

(2) Ramanna, 12 M. 273; Mula, (1888) 
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a transfer in permanency for a consideration In the view of the Madras 
High Court it IS not necessary that the sale should be followed up by 
possession, though it is the rule But for the purpose of this section the 
offence is held to be complete the moment the contract of sale is com- 
pleted, though there may not have been actual delivery of possession (4> 
(§ 3947). 

3947* The phrase “ let on hire similarly implies the making over of 
Let on Hire ^ minor in perpetuity or for a term This phrase 

is naturally the counterpart of the word “ hire ” m 
the next’ section — ^the one gives, tlie other takes — the object of the parties 
being in each case the same ^5) But even here the words, it is said, do- not 
necessarily require immediate transfer of possession, though they neces- 
sanly contemplate it, so that the offence is complete as soon as the contract 
is made in which the transferor agrees with the transferee for the transfer 
of the minor for a consideration, in permanency or for a tenn fixed or 
understood. 

But the necessity of the transfer of possession was assumed to be 
sine qua non in a case in which Scotland, C J , said : “ But to bring the case 
within the section, it is, in my opinion, essential to show that possession of 
the minor has been oblamed under a distinct arrangement come to between 
the parties that the minor's person should be, for some time, completely in 
the keeping and under the control and direction of the party having the 
possession, whether ostensibly for a proper purpose or not. The words 
‘ buys ' and ' hires ' convey that meaning according to their ordinary accepta- 
tion ; and giving them due effect, it seems to me that the associated words, 

‘ or otherwise obtains possession ' were not mtended to do more than include 
other modes of obtaining the same kind of possession as that of buyer or 
hirer. This, I think, is shown more clearly to be the meaning intended by 
the provision which follows as to the other essential of the offence — the 
intent or knowledge of its being likely that such minor shall be employed 
or used for the purpose of prostitution, or for any unlawful and immoral 
purpose indicating plainly, as it does, an employment of use of the minor 
at some time future to the obtaining of possession; its effect is to my mind 
strong to show that complete possession and control of the minor's person 
obtained by buying, hiring, or otherwise, with the intent or knowledge that, 
by the effect of such possession and control, the minor should or would 
afterwards be employed or used for either of the purposes stated, is what 
the section was mtended to make punishable as a crime. The provision 
seems to me to exclude the supposition that * on obtaining of possession ' in 
the sense in which that expression is, no doubt, sometimes used, of merely 
having sexual connection with a woman, could have been in the contempla- 
tion of the framers of the section."^^) 

3948. In this case the accused met a girl, aged 11, in a street, and he 
asked her to allow him sexual intercourse, promismg to give her a pice. 
She consented and entered with him an uninhabited house where the 
accused was surprised while in the act of having sexual intercourse. The 


(4) Anonj (i88i) i Weir 359 (362) F. 
B ; Tp the same effect, Arumchellam. 1 
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girl who had gone out without permission, was a virgo intacta and had not 
attained puberty. The jury found the prisoner guilty under this section, but 
the High Court set aside the conviction, holding that the accused was not 
in possession of .the girl, Holloway, J., observing: “I must guard myself 
against being supposed to think that nothing more is required than minority, 
a contract, and an intent to have sexual connexion, to render the man who 
hires punishable under this section The intention or knowledge must be 
made out, and it may w^ell be, looking at the whole scope of the sections, 
that the previous ones deal with the corruption of girls without the consent 
of their guardians, or of women by suppressing their will by force or deceit, 
and that these deal with the case gf trafficking in innocence. They are 
perhaps not intended by confounding the province of law and ethics, to 
make men virtuous by legislative enactment.’'^^) 

Curiously, the Full Bench in the anonymous case do not refer to this 
case, nor do they combat the views therein expressed. They only say this : 
'' The term ‘ dispose of ’ has many meanings. It denotes (inter aha) to 
bestow for an object or purpose, ‘ to make a change in the circumstances/ 
it does not necessarily imply that there has been a transfer of possession, 
nor, indeed, do the terms ' sell or hire ' necessarily connote a present or 
immediate transfer of possession, and where, as is no doubt generally the 
case, a transfer of possession is contemplated, the offence is complete on 
proof of the sale or hiring and without any proof of the transfer of posses- 
sion In the familiar expression of a friend to a friend ‘ dispose of me 
as you please ; I place myself at your disposition,’ it is not contemplated that 
the person places himself physically m the possession of the other; he 
makes a pi'offer to him of his services, and to a certain extent places himself 
under the other’s control.” 

3949. The earlier Madras case(5>^ has been followed m Calcutta in a 
case in which two men were in a house when they were approachd by a 
procurer who told them that he could get them a girl for Rs 2, which being 
paid, the previous accused with two others brought a girl, aged between. 12 
and 13, which they offered for an immoral purpose for Rs. S for a short 
time and absolutely for Rs SO. The Sessions Judge held the charge under 
this section unsustainable, and the case went up before the High Court 
for quashing it, whereupon Pigot, J, held with Scotland, CJ., that the 
words sells, hires or otherwise disposes of ” imply transfer of possession, 
and that the use of the words employed or used ” in that connection 
strengthen the same view. Merely having a sexual intercourse with a girl 
was not such possession, and .the accused were therefore entitled to be 
acquitted The same view, was taken by Jackson, J , in a case in which 
he held this section to contemplate the selling, letting to hire, or otherwise 
disposing of, any minor with intent that such minor should be employed 
as stated, that is to say, making her over to a person either in perpetuity 
or for a term for a consideration or otherwise transferring the possession 
of a minor.”^^ri The Bombay High Court has followed these cases, and 


(7) Dowlath Bee v Shaik AH, 5 H. 
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held the change of possession for at least a term essential to constitute 
hiring.^*^> But here again a discordant note had been previously struck by 
an earlier case in which the transfer of possession was not considered 
essential ^^3) Curiously again, this case was not even referred to in the 
latter case in which the delivery of possession was held to be essential ^*4) 

39S0. Position of Devadasis,— The chief controversy has centred 
round the words “ disposed of ” which have been, on the one hand, held to 
mean a mere offer and acceptance not necessarily followed up by an actual 
delivery of possession, and, on the othei hand, they have been held to 
include not only a contract for delivery, but a contract including delivery 
In some ot these cases the presiding Judge was the same,^^7) so that it 
becomes necessary to examine the cases to see if they are not distinguish- 
able, In the Madras Piesidency there is an ancient custom of dedicating 
young girls to the Pagodas as dasis, vanously called as Aradhins, Baons, 
BhawanUj Devadasis, logins or Murks or maids and dancing girls, but who, 
it is notorious, are used for the purpose of prostitution. Both dasis and 
dancing girls are dedicated to the temple, by the performance of certain 
ceremonies, after which they cannot marry, but lead the lives of lifelong 
prostitutes They are called Devadasis or dancing girls of the temple and 
by custom they claim a right to vote on or veto the admission by dedication 
of new dasis It appears that after dedication, girls pass through a period 
of novitiate during which they learn singing and dancing The dedication 
IS accompanied by the registration of their names as belonging to the 
Pagoda 

The order m which the several acts of dedication may be pei formed 
would appear to be these, (i) application by the minor's guardian for per- 
mission to dedicate; (w) acceptance by the Pagoda authorities, {in) her 
registration on the Pagoda list from, which date she commences to draw 
her pay; (iv) tying of both a ceremony of nominal marriage v/ith the idol 
(called consigning her to lifelong spinsterhood ; {v) period of 

novitiate, during which she learns singmg and dancing; (vi) dancing at 
Pagoda ceremonials— and, of course, prostitution for which there is no 
starling point In such cases the Courts were confronted with two ques- 
tions: (a) when was their disposal complete so as to make the dedicators 
liable under this section? and (6) was such disposal saved by the sanction 
of religious usage ^ As to the first, the view of the Courts in Madras 
appears to be unanimous to the effect that as soon as a minor is offered 
in dedication and it is accepted and she commences to work for the temple 
and draw her pay, her disposal is complete, because her dedication is irrevo- 
cable, and all concerned in her dedication, including the manager of the 
temple, become liable under this section 
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3951* This would also appear to be ratio decidendi in Boisava^s case, 
in which the ceremonies attending a formal dedication were probably all per- 
formed, and the girl dedicated as a Basavi had commenced to practise 
promiscuous prostitution,<^9) The point of possession was, however, 
definitely raised and decided in Bombay in a case in which, following a 
similar custom, a girl had been dedicated,^ by the prisoner who had brought 
her up, by the customary nominal marriage to a dagger. It was sho'wn 
that such marriage dooms the girl to lifelong service of the temple, 
that girls so dedicated are thenceforward incapable of marriage, and that 
though they are nominally attached to the temple as Bhavtns and perform 
menial service therein, in reality they lead a life of prostitution. Lloyd, 
J., held that if a minor girl is so dedicated, the accused becomes immediately 
liable, though possession of the girl may not be transferred owing to her 
extreme youth This case was followed by Jardme, J., in another case 
in which, however, the dedication had been m-ade probably four or five 
years before, and at any rate the essentials of disposal were not con- 
sidered At the same time the Courts regarded the performance of the 
dagger marriage as a final plunge jtowards prostitution and as completing 
disposal within the meaning of this section Of course, between such step 
and a preliminary candidature, there is the same difference, as there is 
between a preparation and a final act 

So where it was found that certain minor girls were being taught 
singing and dancing and were made to accompany their grandmother, a 
Dasi, tO' the temple to lake part in its ceremonials to qualify themselves as 
its Basis, there was held to be no disposal It may be evidence of present 
intention to dispose of, which may or may not be carried out, but even if 
it is carried out eventually, there is no evidence of an intention to dispose 
of the girl before she attains the age of 16 This view was reiterated 
in a case in which it appeared that in order to complete a girl's dedication 
to a life of prostitution in a temple, two ceremonies were the prerequisite — 
(i) the gejee ceremony and! (w) the falshobhan ceremony which is the 
wedding of the votaress and her god; the first being in the nature of a mere 
beti'othal to him It was held that the mere performance of this ceremony 
does not amount to the disposal of a minor girl with the intent punishable 
by this section This view is supported by other cases decided under 
the unamended section. But in view of the amendment since embodied 
in the section the view taken in them will have to be reconsidered 


3952. The term dispose is certainly wide enough to 

. . include a case of mere assignment without deli- 

possession. The term is one of which 
^ * popular use has made the sense elastic. For it 

is used in at least two senses bearing on the present question, (i) as 
meaning to determine the fate or destination of, and (ii) as meaning 
to alienate, to relinquish or part with. The first view may be justified 
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in the words of Muthuswamy Ayyar, J, who said : *^The policy of 
the Penal Code, as it seems to me, is not to obliterate altogether the 
line of distinction between the province of ethics and that of law, but 
to protect the chastity of minors and to assure to them the freedom 
of choosing married life when they attain their age, whether they are 
the natural or adopted daughters of dancing woman, and to have other- 
wise the incidents of their legal sfatuts as daughters untouched, whe- 
ther the parties concerned are dancing women or ordinary Hindus/' 
The other view was justified on the ground of locus penitentiue, for 
though the dagger marriage may be an irrevocable step yet the minors 
are not absolutely debarred from marrying and in some cases do m 
fact marry rather than lead a life of prostitution There is also the 
consideration that a penal Statute must be strictly construed, and if 
its terms are susceptible of two constructions, the narrower construc- 
tion should prevail. (3) Here again, the rewording of the section gene- 
rally would seem to render obsolete the view that the mere possibility 
of a marrige suffices to take the act out of the crime 


V 

3953. In any case, the person disposed of should be at the time of 
Minor must be disposal Under eighteen years of age Jf she has 

Under^Ei^hteem attained that age, then this offence cannot be 

committed whatever may be the immorality of 
the transaction. And after the girl has attained the legal age of majo- 
rity eighteen years) she is free to dispose herself of as best she 
likes Now since the exact age of the minor at the time of the disposal 
is an essential element in the composition of the crime, it is necessary 
that it should be clearly established In the case of persons of tender 
age, such as ten or twelve years, the question does not piesent the 
same difficulties as one when the minor verges on the age of consent. 
The question about age is then not always an easy one for solution, 
and Its solution is not simplified by the fact that the preparation of 
horoscopes in the case of female children is by no means customary in 
this country. Even if a horoscope be prepared, it is not likely to be 
produced by the accused unless its production would be to his interest, 
Moreover, even if a horoscope is forthcoming, there is no knowing 
that It might not be a faked one. Tn this state of uncertainty, the 
evidence of a medical witness should be useful, but no medical witness 
can testify as to tlie precise age of a minor, as it is always possible 
for medical testimony to err within a year or two of the correct age.< 4 ) 
But with all its uncertainly it is evidence which should not be despised, 
lor it may corroborate the direct testimony of witnessess on the point! 


3954. Intent and Knowledge.— Again, another circumstance of 
equal moment is the intent of the transferor which must be that the 
minor shall be employed or used for the purpose of prostitution. Now 
in the case of Davadosis and other religious dedications of minor females 
made to Pagodas, the actual intention of the dedicator may not be that 
the minor should be employed as a prostitute. But it is one of those 
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cases in which the Code apparently deviates from its strict search for 
actual intention regarding the offence committed, if the fact of prosti- 
tution was present in his mind at the time of dedication. Though ordi- 
narily, such dedications are made by the prostitutes attached to the 
temples, they are sometimes made as votive offerings to the gods, and 
the dedicated temales, though to all intents and purposes prostitutes, 
do nevertheless perfom certain priestly functions, such as offering 
lamps to the deity and entertaining them by their music and songs As 
such, they probably occupy the same position as the priestesses of 
Juno or the vestal virgins of an earlier age, or the nuns of a certain 
monastic order of the present day. It may then be a question whether 
persons who are moved to make dedications by devout feelings can 
be held to intend that their devotees shall be used for the purpose of 
prostitution. 

If the word intend be held to have been used in its strict primary 
sense as implying actual determination of the mind, then there can be 
no doubt but that such dedicators do not possess it. This was conceded, 
where the Court, however, said : It may be notorious that girls devo- 
ted to the service of Hindu temples almost universally lead a life of 
prostitution, and that the class by which such dedications are made are 
usually the class of professional prostitutes who intend that the girls 
should follow the same life to which they themselves have been devo- 
ted or which they may have adopted At the same time, it is not 

only conceivable, but it is within the knowledge of the Court, that the 
dedication to a life of celibacy may be an act not only innocent but 
influenced by the highest motives of religion and morality, and in the 
execution of the criminal law, no question of fact bearing on the guilt 
of an accused is to be presumed.'* 

^‘Although, where a certain result is by common experience shown 
to be the necessary or natural result of a particular act, the Judge may 
presume on the part of the actor an intention to cause the result or a 
knowledge of its probability, as for instance, where a man cuts the 
throat of another, it may be presumed he intended to cause death, or 
when he gives him a violent blow on the head it may be presumed 
he did so with the knowledge it was likely to cause death, yet where 
the result is not the necessary or natural consequence of the act, 
there must be evidence of the probability of the result, and according 
to the degree of such probability it may be inferred that the actor had 
an intention to cause the result, or knowledge of the likelihood that 

it would ensue.”^5) 

But the intention or knowledge of likelihood required to be made 
out must be that the minor shall be, or was likely to be, employed 
or used for the purpose of prostitution or for any unlawful and im- 
moral purpose. The mere fact that it was a possible contingency is 
not sufficient. 


3955. Presumption of Prostitution.— In this connection the effect 


Explanation 1 . 


of the first explanation now appended to the sec- 
tion must be considered The author of the Bill 
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explained it in his Statement of Objects and Reasons that while the 
attention of the Legislature was attracted by the practice of Dcvadasis 
it was intended to proceed cautiously m the direction of social reform 
This explanation therefore eschews a specihc allusion to any institu- 
tion, but prescribes a rule of evidence equally applicable to it If the 
alienee be a prostitute or the keeper of a brothel then the mere ali- 
enation or disposal suffices to create a rebuttable presumption that the 
disposal is made for the purpose of prostitution But it is still of 
course, open to the alienee to prove that the acquisition was made for 
a purpose which is not unlawful and immoral. A prostitute may, for 
instance, have acquired the minor for an innocent purpose, say for 
domestic service or the like in which case the acquirer could not be 
visited with the penalty prescribed by the section 

3956. So it may be that the adoption of a girl by a prostitute was 
made for the purpose of bringing her up as a prostitute, but it is a fact 
which cannot be assumed as a matter of course It has to be proved 
and what has to be proved is the giver's intention, and not the inten- 
tion of the receiver. If the former gave innocently and the latter took 
with criminal intent, the latter would be liable under the next section, 
though the former would not be liable at all. But if the same intention 
animated both, then of course, both would be liable, the giver under 
this section, and the receiver under the next So in a case in which the 
mother had given her daughter in adoption to a dancing girl, whereupon 
they were both prosecuted, Muthusami Ayyar, J., said : It is reasonable 
to infer that there was no intention at the time of adoption to employ 
her at once for purpose of prostitution. It would also be no offence, 
if the intention was that the girl should be brought up as a daughter, 
and that, when she attains her age, she should be allowed to elect either 
to marry or follow the profession of her prostitute mother If, on 
the other hand, the intention was that the girl should be employed as 
a prostitute whilst she continues to be a minor, the accused then 
be liable. Though the adoptive parent may be a prostitute, yet she may 
have civil rights In criminal cases the presumption of innocence must 
be displaced by positive evidence “ But while this was no doubt true, 
under the old section, such presumption would now be displaced by an- 
other presumption authorised by the first explanation under which the 
presumption of innocence will only arise if the alienor could show that 
he did not know that the alienee was a prostitute or the keeper of a 
brothel and it must not be overlooked that criminality under this sec- 
tion depends not merely upon intention, but also the knowledge ot 
likelihood And while no doubt it may not be predicated to a moral 
certainty that a prostitute buying a girl from another was not moved 
bv mere philanthropy, the natural probability does not certainly incline 
that way. At any rate, in such cases it is perfectly admissible to show 
the intention of the accused by shewing the intention of others in the 
same profession. 

3957. Prostitution and Illicit Intercourse— Under the unamended 
section the object prohibited was described as '' prostitution or for any 
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unlawful and immoral purpose.” It gave rise to a crop of contro- 
versy as to the meaning of prostitution which was held to mean the 
exposure of a person for promiscuous sexual intercourse with men ( 7 ) 
The section as now amended penalizes the disposal of a minor “ for the 
purpose of prostitution or illicit intercourse with any person, or for any 
unlawful and immoral purpose.” Reserving these last words for subse- 
quent examination the addition of the words ” or illicit intercourse ” 
comprises cases where the minor is acquired for a casual sexual connec- 
tion though she may not be intended for habitual or indiscriminate in- 
tercourse. 

3958. ** Unlawful and immoral purpose.” — ^The term prostitu- 
tion ” is evidently used as regards a woman holding sexual intercourse 
with a member of the opposite sex. A person holding such an inter- 
course with another of the same sex would be guilty of an immoral and 
unlawful act — for such an act is punishable under the provisions of 
section 377 Again, the use or employment of a minor intended 
to be guarded against by this and the next sections is a use or employ- 
ment of which a minor is capable, regarded as a -natural person, and no 
other use or employment; the oftender must, to come within the sec- 
tions, contemplate a use or employment of a child as a natural person 
for a purpose both unlawful and immoral, or in the case of a female 
also for prostitution; if the purpose of the use or employment con- 
templated in a transaction failing within the sections is not an unlawful 
and immoral purpose in respect of the minor, regarded as a natural 
person, the use or employment does not become use or employment 
for an unlawful and immoral purpose, merely because the purpose may 
be unlawful and immoral in respect of the minor regarded as the subject 
of jural relations^ 

Where therefore, the accused was found to have disposed of a 
minor girl in marriage to a third party for a pecuniary consideration, 
in ignorance of a previous subsisting marriage, but presumably know- 
ing it to be likely that the girl would be used for sexual intercourse, it 
was held that his act did not amount to an offence under this section, 
the provisions of which require at least knowledge that the girl is likely 
to be employed for a purpose which is both unlawful and immoral, and 
the result would have been the same even if the accused had had know- 
ledge of the previous marriage, because even then her sexual intercourse 
would not be both unlawful and immoral taken as a natural person, 
though it may be a bigamous or adulterous intercourse in the ordinary 
sense, and it would then be illicit intercourse which is not necessarily 
unlawful, though it may be immoral.^^^ The word “ unlawful is no- 
where defined in the Code, though the word ” illegal ” is defined in section 
43 as meaning anything which is an offence, or which is prohibited by 
law, or which furnishes ground for a civil action. The term ' unlawful ' 
is probably akin to illegal. In some cases, however, the term is used 
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to denote a thing prohibited by But if the act is not in any 

view unlawful, though it may be immoral in a purely ethical sense, 
no oifence can be held to have been committed. 

3959. Meaning of ** Immoral ** Purpose. — ^The fact that the act was 

immoral does not necessarily imply that it is also unlawful, and mcy 
versa (§ 3942) Now an act may be unlawful in the sense that it is 
prohibited by law, or at any rate it is one which furnishes ground for 
a civil action But what is the test of immorality ? The Code does not 
define it, and it is apparent that beyond certain limits, no two people 
nor two places have the same notion about immorality. This will be 
evident if regard is had to the marriage laws and customs of the differ- 
ent people For instance, a Basavi, or a woman dedicated to a temple, 
of whom much has been said before (§§ 3950, 3951) is at liberty, and 
is expected to have promiscuous intercourse with men generally, but 
neither she nor her children thereby become disqualified to inherit, for 
they both do inherit in her father’s family Moreover, how could 
such practice be regarded as immoral, when it is sanctioned by reli- 
gion^ This argument was adverted to by Holloway, J., who said. “The 
argument that the treatment of such a transaction, as criminal is im- 
possible, because the Hindu religion sanctions the practice, and the 
private law recognizes private rights as flowing from it is manifestly of 
no weight. An offence is every transgression of a penal law, and a 
rule of penal law is a rule of public law, and necessarily overrides everv 
precept of private law and cannot be affected by any argument derived 

from that l^w With respect to the argument from religion, it is 

only necessary to observe that if the precepts of a particular religion 
enjoin acts which transgress the rules of penal law, these acts will 
clearly be offences. Where the Legislature intended that acts which 
otherwise would be offences should not be so because connected with 
religious observances, they have expressed that intention 

These observations were concurred in by the Full Bench who 
added : “ The cases in which persons have been held amenable to the 
penal law for participation in Sati, in Meriah sacrifices and in the pro- 
curing of slaves though these acts were sanctioned by the religious law 
of the parties implicated, show that the plea, that the practice is enjoin- 
ed or allowed by the religious law of the accused, is not allowed to 
prevail over the injunctions of the penal law”^*^^ In this view the 
test of immorality is its prohibition under a penalty. But in that case 
the act is necessarily unlawful, but is it also immoral? There are a 
number of acts prohibited by the Code. They are then offences and, as 
such, penal, but they do not thereby become necessarily immoral. As 
applied to the practice of Bosom, the necessary prohibition may be said 
to be employed in the use of the word “ prostitution ” which then could 
not be endured even under the sanction of religion But is the word 
“immoral’’ necessarily limited to such acts? It would seem to be so, 
for otherwise the term would become far too elastic to subserve the 
purpose the section has in view. 
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For a further commentary on this section, reference should be 
made to the next section 

373. Whoever buys, hires or otherwise obtains possession 
ot any person under the age of eighteen 
Buying miniM- for years With intent that such person shall at 
tion* any ag-e be employed or used for the purpose 

of prostitution or illicit intercourse with any 
person or for any unlawful and immoral purpose, or knowing 
it to be likely that such person will at any age be employed 
or used for any such purpose, shall be punished with imprison- 
ment of either description for a term which mav extend to ten 
years, and shall also be liable to fine. 

Explanation 1 . — ^Any prostitute, or any person keeping or 
managing a brothel, who buys, hires or otherwise obtains 
possession of a female under the age of eighteen years shall, 
until the contrary is proved, be presumed to have obtained 
possession of such female with the intent that she shall be 
used for the purpose of prostitution. 

Explanation II — “ Illicit intercourse ” has the same meaning 
as in section 372.^’’^ * 
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ledge is Material (3971) 
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be When Under Eighteen 
(3972) 


3960. Analogous Law.— This section is a counterpart of the last 
pd punishes the receiver of a minor if he is animated by the same 
intent as the given The two sections thus punish both the giver as 
well as the receiver of a minor for an immoral purpose In the major- 
ity of cases it is not possible that the one should possess the requisite 
criminal intent which the other lacks, but such a case is easily imagin- 
able For the receiver may obtain possession of a child under false 
pretences from the giver who may not know of his felonious design. 
In that case the receiver would be liable under this section, though the 
giver would be wholly innocent, Moreover, it is by no means nccessaiy 
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that in order to render a person liable tinder this section there should 
be a corresponding oftender under the last section If, for instance, the 
accused takes possession of a minor under eighteen, there may be no 
one to give him or her, and yet the person tabng possession would be 
punishable under this section 

3961. Procedure and Practice. — This offence is cognizable, and 
warrant should ordinarily issue in the first instance It is both non- 
bailable and non-compoundable, and is triable by the Court of 
Session, Presidency Magistrate, or a Magistrate of the first class 

An offender under this section commits an offence as distinct from 
one who is punishable under the last section, so that they cannot both 
be tried conjointly, unless there is evidence to show that the offence was 
committed in the same transaction. 

3962. Proof — ^The points requiring proof are — 

(1) That the accused bought, hired or otherwise obtained posses- 

sion of any person. 

(2) That the person in question was then under eighteen years of 

age 

(3) That he did so with intent or knowing it to be likely that 

such person shall or will be employed or used, for the pur- 
pose of prostitution, illicit intercourse, or for any unlawful 
^ and immoral purpose. 

3963. Charge. — The charge should run thus: — 

“ I {name and office of the Magistrate, etc ) hereby charge you {name 
of the accused) as follows: — 

“That on or about the- day of at ^you bought {or hired 

or obtained possession of) A B, a person then under eighteen years of 
age, with intent that the said A B shall be employed {or used) for the 
purpose of prostitution [{or illicit intercourse or for any unlawful and 
immoral purpose/), or knowing it to be likely that the said A B will 
be employed or used for any such purpose] and thereby committed an 
offence punishable under section 373 of the Indian Penal Code, and with- 
in my cognizance {or the cognizance of the Court of Session or the 
High Court). 

“ And I hereby direct that you be tried (by the said Court) on the 
said charge 

3964. Principle.— Neither this section nor the last is intended to 
suppress traffic in immorality, for it does not punish the purchase and 
sale of persons for that purpose. The two sections are, however, in- 
tended to save young persons below the age of eighteen from being 
trafficked in for that purpose. Beyond that age criminal law withdraws 
its control and leaves the parties the freedom of contract, though it is 
necessarily an immoral contract, and as such one which law would not 
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enforce, and for the breach of which it will give the parties no relief. 
But when the contract relates to the transfer of young persons for 
prostitution, and when the persons affected are below the age of 18, 
it punishes those who give and those who receive them for an immoral 
purpose Thus, while immorality is not pleasing to the law, it is 
cautious in restricting its penalties only within dehned limits. Wh\ 
has it fixed the age of 18 years, it may be asked The reason will be 
found in the provisions of the Indian Majority Act,(^5) which fixes that 
age as the age of majority, the law deeming it right to protect minors 
against contamination during their nonage, but leaves them free to 
act after they have attained the legal age of discretion 

3965. Meaning of Words . — Or otherwise obtains possession 
This would refer to possession not necessarily^ taken from a third party. 

With intent that such person shall be employed '' : The offence is complet- 
ed with possession with the intent to employ the minor for the purpose 
of prostitution, etc His actual employment, as such, is not a prere- 
quisite Or knoimng it likely " : This will scarcely apply to one who 
employs the minor for the purpose of prostitution. It probably refers 
to a middle man That such person will be employed or used": The 
w^ord such refers back to the words under the age of eighteen 
years as the wor^s^^^) any such purpose’* refer back to the purposes 
before stated 

3966. Purchasing Minor Prostitutes. — This section, like the last, 
refers to a minor irrespective of sex It will, therefore, equally apply to 
minors of both sexes below the age of eighteen years. It is alscf applicable 
to them whether they be married or unmarried, and whether thev are or arc 
not m the keeping of a lawful guardian Orphans below that age are thus 
equally protected with those who are m th^ custody of their parents and 
guardians The essence of the crime is the vice of procuring young people 
for purposes of immorality They need not be procured habitually, 
though one who trades in them would be naturally subjected to a higher 
punishment than another who is a casual offender in this respect 

The offence lies (i) in “ buying, hiring* or otherwise obtaining posses- 
sion ’* of a minor, (ti) below the age of eighteen, (in) for the purpose of 
immorality as stated in the section. The word '' buys ’* corresponds to the 
term “ sells ** and the term “ hires ’* to the term “ lets to hire ’* as used 
in the last section The phrase or otherwise obtains possession ** is said 
to correspond with or disposes of** of the last section. The rest of 
the section is the same as the last section The terms '"buy or buys** 
naturally imply the obtaining of the custody of a minor in permanency or 
for a term for a consideration The word '"hired** does not imply the 
having of sexual intercourse ^^7) But do they necessarily involve a tran- 
saction with a person other than a minor herself^ Suppose, for instance, 
a person were to contract with a minor girl, aged 17, for prostitution, 
permanently or for a term on payment of a price; would it be buying or 
hiring her within the meaning of this section^ In the opinion of Scotland, 
C T , it would be ; for he says : "' It is not, I think, essential to the offence 
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that the buying, hiring, or otherwise obtaining of the possession of the 
minoi should be from a third person The language of the section iS quite 
applicable to an arrangement or understanding come to with the minor 
without the intervention of a third person, and the vice against which the 
section is directed is certainly not of any less enormity in the latter case 

But this view was not concurred in by Holloway, J , who in the same 
case remarked* “J think that even the constiuction of the bare words 
of this «iection is in favour of the conclusion that there must be a transac- 
tion of which other parlies are the subjects, and the minor the object It 
is, of course, not to he denied that in common discourse w*e speak of a 
man or w’oman selling himself or letting himself to hire, hut in countries, 
at all events, in w*hich slavery is unknow'n, what is really sold or lei is 
the labour or skill of the seller or lettor Here che language of the section 
points to a contractual or contract-like obligation — ‘ whoever by buying, 
hiring or other similar transaction, obtains possession, etc ’ This conclusion, 
preferable on the mere words, is, I think, showm to be the. only true one^ 
by the sections which precede this Sections 361 and 363 provide an 
adequate punishment for taking or enticing out of the keeping of a lawful 
guardian, and the definition of this person renders the operation of the 
sections very wide * ss 364, 365, 366, 367 and 369 provide for other offences 
of the same chaiacter Then by natural transition, section 372 seeks to 
protect the minor against the act of the parent or guardian After consi- 
deration I can entertain no doubt that the person aimed at in section 373 
is the other party to the transaction in section 372 The whole of ihe 
words poii^t to something having the form of a contract A minor is, 
CA vi termini, mcapalile of binding himself by one; but if s 373 applies to 
him, who, without any dealing with a third party, obtains possession foi 
the puipose oi with the knowledge specified, then the minor is equally 
punishable under section 372 

3967. This is a construction noscitur a sochs which has commended 
itself in subsequent cases There can be no doubt that the section is 
primarily intended to prohibit the purchase of minors from third parties, 
and it IS unquestionable that the buying or hiring does not ordinarily 
import purchase or hire of an object as distinct from the vendor And if 
the words “ or otherwise obtains possession '' must be construed ejusdem 
generis, then they do not operate to enlarge the terms of the earlier words 
At the same time theie is nothing m the section to prevent its being con- 
strued m accordance w*ilh the view* of Scotland, C } , but such a construc- 
tion would be necessarily strained and unnatural, and it can only be resorted 
to if it IS necessary to avert a mischief which should otherwise ensue if 
that construction w^ere not adopted Now, with the exception of waifs 
and strays, all minors are presumably in the keeping of a guardian s« that 
persons who kidnap or abduct them would be punishable under the fore- 
going sections, though they may not be under the provisions of this section 
Only an incoOwSiderahle class of minors would probably remain whose case 


(18) DozdathBeey Shaik Alt, s ^ C R 295; Sukee Raw, 21 C 97; Sham 

C. R. 473. Sliundar, 45 B 529, contra, following the 

(19) lb followed in (MO » II C view of Scotland, C J, in Uardfo, 

P, L, R. 6; Bhutia (Mt), 7 N W. F. R. (|88o) P. R. No 7. 
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would not fall under those sections, and it does not appeal to justify an 
iiniiatuial enlaigemciu of the lenns of this section to meet them 

3968. The word "'buys” otheiwise requires no explanation It is 
used in the same correlative sense as the term sells ” in the last section 
(§ 3945) The term “ hires'' is similarly self-explanatory Tt means the 
receiving of a minor for the purpose of prostitution for a term and usually 
for a consideration It does not refer to a casual connection had on pay- 
ment wSo where the accused who had been a prostitute by piofession, 
bi ought up her niece, and when she was about 12 yeais old she took to 
piostitution which was the profession of the family, plying her trade at 
the door of her aunt's house and supporting her aunt by her earnings it 
was held that the accused could not be convicted of letting the girl to hire 
within the meaning of section 372/^^) and consequently persons visiting 
her could not be held liable for “hiring" her under this section^®^^ (§§ 
3947-3949) 

3969. The words “ or otherwise obtains possession " it was held must 
also be construed ejusdcm generis with “ buys and hues " In other words 
thev were held to point to the obtaining of possession not for a casual con- 
nection but for a short term at least ^"3) Jn view of the amendment of the 
section this view is no longer tenable, since a person obtaining possession 
for illicit mtei course, % c , 3. casual connection, is now made expressly liable 

3970. There can, of course, be no olfence where a person commits 
an immoral act with a female member of his own household In that case 
there is neither obtaining possession nor the other element necessary for 
the offence Where a girl under 16 years of age while travelling with 
a chance protector (not her lawful guardian) eloped wjth the accused 
voluntarily and without any force or fraud on his part, and without any 
agreement with her or her chaperon, and the accused subsequently hired 
out the girl on two occasions for the puipose of sexual intercourse, it 
was held that the accused could not be said to have taken possession of 
the gill with any of the objects specified in the section 

3971. What Intention or Knowledge is Material? — This suggests 
the necessary inference that what law looks to is the actual intention or 
knowledge of the accused at the time of purchase or possession His 
subsequent acts are immaterial This has been pointed out under the last 
section with reference to the case of adoption of a minor girl by a pros- 
titute, in whose case it has been held that it would be no offence if the 
intention was that the{ girl should be brought up as a daughter, and that 
when she attains her age, she should be allowed to elect eithei to marry 
or follow the profession of her prostitute adoptive mother The evi- 
dence of intention or knowledge must be that the receiver was at tlie time 
of leceipl actuated by the desire of employing or using her as a prostitute 
It IS not necessary that he should intend to use her before she attains the 


(20) Mohubuti, (1873) P R No 16 
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age of eighteen yeais, nor is it necessary that he should use her so at all. 
What IS, however, necessary is that at the time of buying, hiring or obtain- 
ing possession of the girl, he should be possessed of that intention or 
knowledge As such, the offence is purely preventive, though it necessarily 
becomes punitive if the criminal purpose is put into execution 

But it is not necessary for the offence, which would be completed as 
soon as that intention governs the purchase or possession But how is 
such intention to be proved? It is an intention as to the future course of 
conduct How is the Court to judge of it by his mere act of possession^ 
This question had created some difficulty of which a solution is Lo be found 
iti the first explanation If the purchaser was a prostitute, then the pre- 
sumption of such intent would arise, though the presumption is rebuttable 
In other cases the intent may be proved by the evidence of othei acts of 
the accused by usage of the class to which he belongs and by the absence 
of any other puipose for which he could have acquired the girl In short, 
such intention is a matter of probability and inference, which the Court 
would, having regard to all the circumstances of the case, find So where 
the tacts proved were that the accused, a dancing girl, purchased a young 
girl for a consideration, that it was the practice among dancing girls residing 
m the neighbourhood to acquire children for the purpose of bringing them 
up as dancing girls, and that there Was no instance of a girl so acquired 
having been married, it was held that a conviction under this section was 
sustainable In this case there Was no adoption, and the Court drew the 
natural inference which the proved facts of the case naturally Warranted 
But m case of adoption by a dancing girl, it was said that prostitution is 
not the essential condition or necessary consequence of, but is an incident 
due to, social influences It is a question to be determined on the evidence, 
and on the circumstances of each case, whether the accused had acquired the 
minor with the criminal intention, 

3972. Now, what are the ingredients of the criminal intention^ The 

, . section no doubt lays down that the intention must 

* **J®?*'****^°“ be to use or employ the minor for the purpose of 

When Under 18 . prostitution or for any unlawful and immoral pur- 

pose. The words “employed or used” have been 
collocated not with the object of presenting any contrast but merely because 
some acts aimed at may be more properly expressed by the one word, some 
by the other.^3) The word “use” would suggest use of the person by 
the accused himself, while the word “ employed ” would meet the other 
contingency of hiring out for general prostitution 

3973. Under the old Section it was held that the employment of 
“ such minor implied that she was to be used as a prostitute when still 
under the then prescribed age of 16 <4) But this restriction if wai ranted 
by the old section has since been removed by its amendment* 


(1) PapaSani,2^U 159 
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374. Whoever unlawfully compels any person to labour ^ 
against the will of that person, shall be 
punished with imprisonment of either cles- 
cription for a term which may extend to 
one year, or with fine, or with both. 

[Person— s ii Unlawfully— cf s 43] ' ' 

Synopsis. 

(1) Analogous Law (3974). (4) Form of Charge (3977) 

(2) Procedure and Practice (5) Principle (3978) 

(3975). (6) Unlawful Forced Labour 

(3) Proof (3976). <3979-3982) 

3974. Analogous Law. — The provisions of this section are akin to 
those against slavery, and its appropriate place would be after section 371 
It is enacted to suppress the ancient practice of forced labour which the 
landlords claimed as of right from their tenants, and which they still 
claim as customary service inspite of this section. But inasmuch as its 
nature and extent is now defined in the village record of rights, the 
SCI Vice, though forced, is not taken unlawfully within the meaning of this 
section, Nor would it apply to service exacted under a contract, as in the 
case of coolies recruited for the tea gardens and colonial sugar plantations 

3975. Procedure and Practice.— This offence is cognizable, and 
warrant should ordinarily issue in the first instance It is both bailable 
and compoundable, and is triable by any Magistrate 

3976. Proof.— The points requinng proof are*— 

(1) That the accused compelled some person to labour. 

(2) That such compulsion was unlawful. 

(3) And It was against the will of the labourer. 

3977. Charge. — The charge should run thus* — 

I {name and office of Magistrate, etc,) hereby charge you {name of 
the accused) as follows; — 

“ That on or about the day of — —at — ^you unlawfully compelled 

one A B to labour by {specify the labour) which was against the will 

of that person, and thereby committed an offence punishable under section 
374 of the Indian Penal Code, and within my cognizance 

'' And I hereby direct that you be tried on the said charge ” 

3978. Principle. — ^This section is based oii the recognition of in- 
dividual fi^edom as the inherent right of man No one, not even the 
Stale, can compel him to render his service against his wish, and anyone 
compelling him to do so renders himself obnoxious to the penalties of 
this section. There are, however, certain necessary qualifications to this 
rule comprised in the word “unlawfully” For instance, the Jailor who 
is in charge of prisoners can compel them to work against their wish and 
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such compulsion is not unlawful, Ijecause it is authorized b} law So it 
is possible that in a case of gical public emergency the State may enrol 
persons as special constables, and they may then be compelled to work 
if then eniolment is not “ unlawful” So again, States have in times of 
national peril passed laws in favour of conscription and compulsory mili- 
tary semce, in which case the employment of forced labour would he 
lawful So there are ceitain regulations which empower the Government 
to impress men and beasts for liansport and military supply All these 
would be exceptional cases saved b\ the woid “unlawfully” fiom the 
penalty here provided 

3979. Unlawful Forced Labour. — ^Three things are required to 
constitute this offence, (i) labour, (w) its compulsion and (^w) unlaw- 
fulness The word ‘ laboui ’ would seem to suggest only physical exer- 
tion, but it IS wide enough to comprise any exertion whethei mental or 
physical It ineans nothing more oi less than toil or the performance of 
any w'oik So it is as much laboui to dig a trench as to compose a poem 
or paint a picture Consequently, a person who compulsorily employs 
another to do any work is punishable under Lhis section whatever may 
]>e Ihe nature and character of his work But the work must be one which 
the person is compelled to do, and he iiiust do it against his will This 
w'ould seem lo suggest the use of consistent picssurc up to the lime the 
w^ork IS com]>leted But would not the offence be complete if the pres- 
suie was only used to overcome resistance? 

This question arose m a case decided by the Calcutta High Court, upon 
the following facts The accused Madan Mohan Biswas went with his 
servant to one Honto Labang to demand his loan which was magnified to be 
Rs 200 or Rs 300 He dismantled his house and ordered the debtor and 
his daughter to his house to work off the loan They went accompanied 
by Ins wife and two other children w’^ho did not care to live alone The 
case of the prosecution was that all these people were forcibly made to work 
during the day, and locked up at night under a guard, that they were given 
a scanty supply of meals, and that they had virtually become slaves of die 
accused The Magistrate convicted him of slavery and exacting a forced 
labour under this section The accused moved the*^ High Court in levision, 
but as Beverley and Noins, JJ , differed as to the credibility of the evidence 
and on the construction of this section, the case was re-argued before 
Petheram, C J., and the tw^o previous Judges, when the Chief Justice 
agreeing with Beverley, J , quashed the conviction, holding that there 
was no credible evidence of compulsion All that the accused had done 
w^as to induce Honto Labang to consent to live on his premises, and to 
seiwe him insisting upon their working for him and punishing them by 
beating them if they lefused, adding “that a peison who insists that 
another who has consented to seive him shall peifoim his work, ai> 
law'lully compels such iK?rson to labour, because it is the thing which lie 
Cl slie has agioed lo do, and although if the employer assaults "the seivaiit 
for not working lo his satisfaction, he undoubtedly renders himself liable 
10 rigoious imprisonment under section 352 of the Penal Code (but) I do 
not think he theieby commits an offence under section 374 ” <-5 j 


(s) Madan Mohan Biswas, 19 C. 572 
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3980. In this case, then, the Coint found that tlie men having’ freely 
consented to work oft iheir debts, the creditoi was justified in taking the 
promised work from them, and if he forced them to work bv assaulting 
them, he could not be held to compel them to labour against Lheir will — 
within the meaning of this section The distinction drawn is somewhat 
fine, but It IS based upon the fact that in ordei to constitute this offence 
the labouiei should have at no time consented to do the work, and that he 
must do It because he is compelled to do it by the accused Of course, 
con^^ent given under fear oi misconception is no consent at all.^^) so that 
what the piosecution have to prove is, either that there was no consent 
o: ihat It was extorted by fear oi misconception of tacts Tf, Iherefoit;, 
a creditor orders his debtors to pay up liis debt or to work it oft' by his 
labour, and the latter remembertng the old practice of bondage yields to 
his demand and meekly works for him, he could not aftei wards turn round 
and complain that he was made to woik under compulsion 

3981. This appears to be the raho decidendi of the case last cited 
Pei sons who erroneously continue to believe in the existence of a custom 
which has long since been exploded and for which there is no legal 
justification, have themselves to thank for their ignorance and folly, if 
another taking advantage of their ignorance calls upon Lhem to work and 
to which they unresistingly yield Indeed, it is on account of the force 
of such customs that the good intentions of this sc'Ction h^ve for long 
remained a dead-letter These customs entoin the performance of many 
duties on the part of ryots wdiich they willingly render, and which they 
would stoutly resist, if they knew any better For instance, it is a well- 
established custom lo press a number of villagers to sleep at the police 
thana at night, to cairy loads and escort Goveinmenl Officials high and 
low' safely from place to place The rendering of bhet bigar or customary 
service by tenants to their landlord is not only time-honoured, but is le- 
cogmzed and enforced by Government Theie are other sim'ilar relics 
of an old time villenage which are more or less legal and tolerated 

3982. Of course, no labour, ho wmuch soever forced and exacted 
against the will of the labourer, is penal, unless it is exacted unlawfully 
The term “ unlawfully ” has been in several places used m the Code, but 
it has been nowhere defined As elsewhere remarked, it is probably used 
in much the same sense as illegally — a terai defined in section 43, 

Of Rape 

375 * A man is said to commit “ rape ’’ who, except in 
the case hereinafter excepted, has sexual 
intercourse with a woman under circum*- 
stances falling under any of the five following descriptions: — 

First — ^Against her will. 

Secondly . — Without her consent. 

Thirdly . — With her consent, when her consent has been 
obtained by putting her in fear of death or of hurt. 


(6) S 90 
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FourM's . — ^With her consent, when the man knows that he 
is not her husband, and that her consent is given because she 
believes that he is another man to w'hom she is or believes 
herself to be lawfully married. 

Fiithl ^. — ^With or without her consent, when she is under 
fourteen^'^ years of age. 

Explanation . — Penetration is sufficient to constitute the 
sexual intercourse necessary to the offence of rape. 


Exception . — Sexual intercourse by a man with his own 
wife, the wife not being under thirteen^^^ years of age, is not 
rape 


[ Man — s 10 IVoman — s ib Hurt — s 319 ] 

Synopsis. 


(1) Amlogous Lazv (3983- 

3988). 

(2) Historical Retrospect (3985- 

3986J 

(3) Principle (3989) 

(4) What is Rape (3990-3993) 

(5) Against her Will (3991) 

(6) Without her Consent (3992- 

3993) 

(7) No Consent (3994-4008) 

(8) Want of Capacity (3994) 

(9) Submission ts Not Consent 

(3995) 

(10) Consent Before or After th^ 


Fact (3996) 

(11) Consent when Fraud is Im- 
material (3997), 

fl2) Consent Obtained by Fraud 
(3998-4000) 

(13) Consent by Fear of Death or 

Hurt (4001-4003) 

(14) Consent under Misconception 

of facts (4004-4007). 

(15) When Consent is Inoperative 

(4008) 

(16) Necessity of Penetration 

(4009-4011) 

(17) Rape and Homicide (4012) 


3983 Analogous Law. — The fifth clause has been twice amended 
since its enactment in 1860, when the age of consent was fixed at 10 years. 
It was raised to 12 by the Indian Criminal Law Amendment Act, 1891, 
necessitated by the case of Hurce Mohan Mythee^^'> tried at the Calcutta 
Sessions of 1890 by Wilson, J , with a jury, in which the accused had 
caused the death of his wife, aged 11 years and 3 months, by having 
forcible connection with her, and which drew the attention of the Legis- 
lature to the extremely low age fixed in this section, justifying its amend- 
ment, the purpose of which was thus stated : “ The limit at which the 
age of consent is now fixed {ie , ten years) favours the premature con- 
summation, by adult husbands, of marriages with children who have not 
reached the age of puberty, and is thus, in the unanimous opinion of 
medical authorities, productive of grievous suffering and permanent injury 
to child-wives and of physical deterioration in the community to which they 


(7) The word “fourteen” in clause 
“Fifthly” and the word “thirteen” m 
the “ Exception ” were substituted for the 
word “twelve” by Act XXIX of 1925, 
which came into force or the 23rd Sep- 


tember 1925 (See Gazette of India, Ft 
October 1925, pp 57, 58). 

(8) Act X of 1891, s. 1. 

(9) (1890) 18 C. 49. 
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belong The fact that puberty is seldom attained before the age of 14 
induced the present writer to introduce another amending Bill which re- 
sulted in raising the age of consent to 13 inside marital relations, and 14 
outside marital relations Both the Amendments of 1891 and 1925 were 
opposed by members of the orthodox community, but medical opinion was 
unanimous m supporting them. Indeed, at the present moment (1928), 
another Bill is on the anvil of the Legislature for further raising the age 
to 14 and IS respectively 

3984, Rape was defined by Lord Hale to be the carnal knowledge 
of a woman against her will,t“) and in a Statute^^^) it was provided that 
“if a man from henceforth do ravish a woman, mained, maid or other, 
where she did not consent neither before nor after, he shall have judgment 
of life and of member'’ This Statute is repealed, but it has been held to 
contain a right definition of rape, except as the subsequent consent is 
concerned ^^3) 

3985, The first Statute applicable both to England as well as this 

country, and prescribing a punishment for rape, was 
Historical Retros* passed in 1828 It has been repealed and re- 
P®®** enacted by the Statute of 1861 But apart from 

Statute, rape has been always esteemed a high crime entailing even the 
extreme penalty. Under the Jewish law it was so punished if the 
damsel was betrothed to another man, otherwise she was forcibly 
ir^arried to her ravisher who was, moreover, fined and forced to main- 
tain her without the power of divorce, which was in general permitted 
by the Mosaic Rape was a capital crime under the civil 

law,^^7) under which, moreover, consent of the woman was held to be 
immaterial But civil law held prostitutes incapable of any injuries 
of this kind. 


Manu graduates the punishment for the crime according to the 
relative rank of the parties, and it vanes from death to a small fine 
winch IS, however, the sole punishment for a Brahmin ravi*sher/^s) 
“ A man other than a Brahmin, who commits actual adultery with the 
wife of a priest, ought to suffer death. "^^9) He who vitiates a damsel, 
without her consent, shall suffer corporal punishment instant^ 

The early Anglo-Saxon law against rape regarded it a capital crime 
But by the Statute of Westminster I, c. 13, passed in the twelfth 
century, the penalty was mitigated to two years' imprisonment, and 
the age of consent was by the same Statute fixed at 12 years. This 
penalty was, however, soon enhanced But 12 years has remained the 
minimum age of consent<^^ri in spite of the other changes in the 
statutory law. 


(lo) Statement of Objects and Reasons 
to the Bill No. 3 of 1891, Gazette of 
India, Pt, V, dated loth January 1891, 
P 5 
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3986. Under the English Common Law a male infant below 14 vears 
c^t age IS presumed bv law incapable of this crime and this presumption is 
irrebuttable, for lh"bugh in the case of othei felonies nialiha applet 
celarcm — in the case ot rape the law supposes an imbecility of body as 
well as of mind So m a case, one Rnoswaite, aged diirteen, was found 
to have had carnal knowledge of a girl aged eight >earg, Wright J., 
convicted the accused holding the offence “ fully proved,” hut reserved the 
case on a question of law w^hether a male under fourteen could be 
convicted of rape, whereupon Colei idge, C J , said “ The rule at Common 
Law is clearly laid dowm by Lord Hale, that in regard lo the offence of 
lape mahtio non supplet cotatem, a l>oy under fouiteen is under a physical 
incapacity to commit the offence There is a presumpiw luns ct de jure, 
and judges have Lime after time refused to receive evidence to show that a 
particular prisoner was in fact capable of committing the offence ^^3) Then 
he V'ent on to say that a peison, who was incapable of committing an 
offence, could not be held to be guiltv of an attempt/^-^^ though he may now, 
since the passing of the Criminal Law A.mendment Act, 1885,^-5) convicted 
of an indecent assault, of which the equivalent is described in section 354 
of the Code 

3987. Theie is, of course, no such presumption under the Code 
beyond the general iriebultable jiresumption .igamsl criminalitv made in the 
case of children below sevcin^-^ and a qualified piesumption made m the 
case of children below* 12 ^3) in other respects the English and Indian 
lules agree 

3988. Sexual intcicouise with a woman is not a crime punishable 
under the Code, unless it is effected on a married woman, in which case 
it is punishable as adulter}^, or on a woman marned or unmarried with- 
out her consent, in which case it is rape It is, then, no offence to have 
connection with an unmarried woman or a widow with her consent 

3989. Principle. — Rape is the forcible ravishment of a woman. 
As such, it IS an offence, the gravity of which has greatly varied in the 
past ages and amongst different nations (§§ 3983-3988) But ever since 
the rape of Proserpine, it has been always regarded as an offence of great 
heinousness, and, as such, meriting even the sentence of death The 
offence owes its enormity lo the defilement and dishonour it reflects on 
the whole family. For if men prize anything above all others, it is the 
honour of their women, and their forcible lavishmenl arouses all those 
feelings of retaliation and revenge which have accounted foi so much 
bloodshed in history 

3990. What is Rape? — The w^ird “rape”^4) literally a 

forcible seizure, and that element is a characteristic feature of the o^mce 
For rape is essentially ravishment of a woman wdthout her consent It is 
a complete definition of tfie offence, and the five clauses appended to this 
section aie merely explanatory of non-consent, which is of the essence of 
the crime The offence is said to be rape when a man has carnal inler- 
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course with a woman (i) against her will, or (n) without her consent The 
meaning of these two clauses may not De apparent, out they are intended to 
cover lwo separate contingencies ’ » " ^ 

3991. The first clause is evidently intended to refer to a fully conscious 
Clause— “Affainst personage — one who is in full possession of 

her will.” Senses and reason and is capable of exercising 

her own volition The terms will ” and “ consent 
would, ordinarily, refer to the same act of ihe mind They are both func- 
tions of volition, but as the term “consent” is susceptible of some vana- 
tion in construction, and may include a subsequent consent which the word 
“will” necessarily excludes, the Legislatuie has thought fit to couple it 
with the word “ will ” which is that faculty or power of the mind by which 
we determiine either to do or not to do something It implies consciousness, 
cognition and mental determination 

A person who ravishes a woman, who is asleep, and therefore un- 
conscious, would thus be having sexual intercourse with her against hei 
will He will, therefore, be guilty of rape,(s) though the woman may on 
waking up consent to the act already consummated But in such a case 
Ills act may equally be without her consent There may be other cases 
vvhen an act though done against her will may yet be done with hei consent, 
commonly as that term is understood Such would be the case where 
her consent was obtained when she was in a state of insensibdiiy from 
liquor, and of which the accused was aware and which he m tact ad- 
nimislered, though with the object of exciting her 

So again, where the prisoner had connection with a woman of weak 
intellect who was incapable of distinguishing right from wrong and who 
was found to be incapable of forming any judgment on the UiaUer, he was 
held lo have committed rape, even though she made no resistance But 
in view of the special provision of section 90 all these acts would be done 
not only against the will but also without the conw'^ent of the woman The 
only distinctioa that the first two clauses then present is tint while the 
term “ will ” refers to the previous or concurrent consent, the second clause 
may include also a subsequent consent There may, moreover, anse a case 
where the consent may not be vitiated by any of the reasons contemplated in 
section 90 and still the act may be rape, because it was against ihe will 
of the woman ravished Such case would arise where her will is com- 
pletely subjugated by the mesmeric influence of another 

Taylor records the case of a girl aged 18, who consulted a therapeutic 
magnetiser as to her health She visited him daily for some days Four- 
and-a-half months aftei wards she discovered that she was pregnant, on 
which she complained to the authorities against the magnetiser. They 
directed her medical examination, and the medical inspectors were satisfied 
that the pregnancy did not extend further oack than the period mentioned 
by her They reported that a person m magnetic sleep is insensible to 
every kind of torture and sexual intercourse might then take place with a 


is) Mnyers, 12 Cox 311; Young, 14 (7) Fletcher, ^ Qo:g. Ryam, z 

Cox 1 14 I15. 
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young woman without the participation of her will and without her being 
conscious of the act, and consequently, without her being able to resist 
tfie act consummated on hTer 

3992. The distinction between volition and consent is sometimes fine, 

but it is unnecessary to examine it minutely, for as 
her Con^se^ clauses are worded, the effect of the act is the 

same whether the woman did not will or did not 

consent to it. 

3993. The question of consent is by far the most important in the 
case. Of course, such consent may be express or implied If it is an 
express consent, a case will seldom be taken to Court. And if it is taken 
to Court it will have to consider if such consent was likely to have been 
given by the prosecutrix Excepting of course the case of prostitutes and 
other mercenaries, women are seldom prone to translate their thoughts 
in these matters into words They usually leave the matter of consent 
to tacit understanding In such cases consent becomes a matter of inference 
to be made from evidence of previous or contemporaneous acts and con- 
duct and other surrounding circumstances So consent may be inferred 
from non-resistance The prisoner was indicted for rape on a girl aged 
thirteen, and it was proved that he had had connection with her before, 
and that on the occasion m question, the prisoner began having connection 
with her wEile she w^as asleep, but when she woke up she did not resist 
until she saw the witness, when she pushed him off, whereupon Coleridge, 
J told the jury: “The question is, was she a consenting party? I and 
you cannot doubt, after the evidence you have heard, that although not in 
a state to give consent wEen the connection began, she betrayed no dis- 
position to resistance wh«n she might have done so, and that, too, before 
the connection was at an end She had been so treated before without 
complaining nor would she, from her own statement, have complained now 
I think, therefore, there is not such an absence of consent throughout as 
to justify a conviction for rape ''^9) 

The fact that the girl ravished was an idiot does not necessarily make 
her incapable of consenting, for notwithstanding her imbecility, she may 
have strong animal instincts So it was held that it was no case for the 
jury where the prisoner had connection with an idiot girl who was capable 
of recognizing and describing the prisoner and who was a fully developed 
woman able to yield to the promptings of her animal instincts So on 
a Inal for rape upon an idiot girl, Willes, J , told the jury that if they 
were satisfied that the girl was in such a state of idiocy as to be incapable 
of expressing either consent or dissent, and that the prisoner had con- 
nection with her without her consent, it was their duty to find him guilty ; 
but that a consent produced by mere animal instinct would be sufficient to 
prevent the act from constituting a rape.<^”> So in another case of rape on 
an idiot girl it appeared that she had made no resistance, though she knew 


(8) 2 Taylor Med, Juris 447 

(9) Page, 2 Cox 133 
(to) Fletcher, 10 Cox 248 


(ii) Anon, stated by Wiles, J, in Bell, 
C C 70; Ryan, 2 Cox iij; Pressy, lO 
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that the prisoner was having connection with her, and that it was wrong, 
the Court left it to the jury to say if she had consented to the act 

3994. No Consent — So there can be no consent when the woman 

raped is in a state of insensibility and therefoie un- 
(1) Want of Capa- exeixise any judgment Such would be the 

case where a woman is raped when she is asleep^^3) 
or in a state of insensibility caused by the taking of liquor whether it was 
or was not given with the object of producing unconsciousness ^^4) The 
unconsciousness may be natural or induced by the administration of 
stupefying drugs, but the result in each case is the same If she did not 
consent because she could not, and the prisoner knew of her mental 
incapacity, he could not be acquitted of rape merely because he was 
offered no resistance The prisoner was indicted for attempted rape on 
an idiot girl aged 14 years, who had been blind from six weeks old She 
could go up and down the stairs unassisted , otherwise she was wholly 
unable to take care of herself If placed m a chair, she would remain 
there till night, passing her evacuations in the chair If told to 
lie down, she would do so The prisoner who knew of her mental condi- 
tion was one day detected by her father lying on the girl who was lying 
quietly on the couch Blackburn, J , held that the woman was mentally in- 
capable of consenting to the act and the prisoner was convicted , 

3995. The consent to be operative in negative criminality must be 

^ , a free consent If it is induced by fear, it is no con- 

^ submission The prisoner was 
no ^ onsen . mdicted for rape on a young girl, and it appeared 

that she had used no violence and made no actual resistance, and so it was 
contended that as she offered no resistance, she must be deemed to have 
consented; but Coleridge, J, told the jury* “There is a difference 
between, consent and submission; every consent involves a submission, 
but It by no means follows that a mere submission involves consent 
It would be too much to say, that an adult submitting quietly to an 
outrage of this description was not consenting On the other hand, the 
mere submission of a child, when m the power of a strong man, and 
most probably acted upon by fear, can by no means be taken to be such 
a consent as will justify the prisoner in point of law You will, therefore, 
say whether the submission of the prosecutrix was voluntary on her part, 
or the result of fear under the circumstances in which she was placed 
If you are of the latter opinion, you will find the prisoner guilty on the 
second count of the indictment 

3996. Again, since the act to be excusable must have been done with 

fr\ r consent, it is no excuse that the woman Con- 
or After*'the sented at first, if the offence was afterwards com- 

mitted by force or against her will; nor is it any 

excuse that she consented after the fact 


(12) Pressy, lo Cox 635 L J. M C 72; Barratt, 43 L J. M. C. 

(13) Per Lush, J, in Mayers, 12 7. 

Cox 311. “ (15) Barratt, 43 L . J. M C. 7; 

(14) Complin, I C Sr. K 746, in Fletcher, 35 L J M C 72 

which the prisoner had given liquor for (16) Beale, ZS L J M C 60 

the purpose of exciting her, Fletcher, 35 (17) i Hawk P. C C 41, s 7. 
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3997 . In England, as under the exception to this section, the husband 
, of mit of thirteen years or moie cannot be con- 

'4) Consent When victed of rape for having forcible intercourse with 
Fraud is Immaterial. his Wife Now since consent IS in such a case im- 
material, a question may arise whether ihe husband 
commits any offence if, knowing that he is suffering fiom a highly conta- 
gious disease, such as gonorrhoea, he has intercourse with his wife com- 
municating the disease to her It was contended that if the wife had 
known of her husband suffering fiom the disease, she would not have 
consented to his sexual emlnace He was therefoie, guilty of having 
obtained fraudulent consent to an act which m law is no consent at ail 
and but foi which sexual intercourse is rape In such a case Iheie is no 
doubt fraud, but fiaud does not m all cases and inespective of degree 
vitiate consent. 

As Stephen, J , puls it “ It seems to me that the proposition 
that fraud vitiates consent in ciiminal matters is not tiue if taken to 
apply in the fullest sense of the word, and without qualification It is 
too short to be tiue, as a mathematical formula is true If we apply it in 
that sense to the piesent case, it is difficult to say that the prisoner was 
not guilty of rape, for the definition of rape is having connection with a 
woman without hei consent; and if fraud vitiates consent, tvtry case -n 
which a man infects a woman or commits bigamy, the second wife being 
ignoiant of the first marriage, is also a case of rape Many seductions 
would be rapes, and so might acts of prostitution procured by fraud, as foi 
instance, by promises not intended to be fulfilled The only sorts of fraud 
which so far destroyed the effect of a woman’s consent as to convert a 
connection consented to in fact into a rape are frauds as Lo the nature of 
the act itself, oi as to the identity of the person who does the act This 
IS undoubtedly so, but why? It is one of those questions in which every 
one feels that the husband ought not to be held liable but as to Ihe precise 
reasons, no two judges agree 

So in the last case considered by thirteen judges, Wills, J , defended 
the iiile appaiently on the ground that the fraud was too remote holding 
that otherwise every man who knowingly gives a piece of bad money to 
a prostitute to procure her consent to mtei course, or who seduces a woman 
by representing himself to be what he is not, would be guilty of assualt 
and, therefore, of rape Smith, J , upheld the rule on the general 
consent given at marriage Mathew and Stephen, JJ., were evidently 
of the same opinion as Wills, J , though Stephen, J , based the rule on the 
principle that the consent must be held to be full and conscious, because 
it was not obtained by any fiaud either as to the nature of the act or as to 
the identity of the agent Manistry, J , supported the rule on the ground 
that the Statute as to assault intended to lefet only lo direct violence 
Pollock, B , discriminated between acts in tially unlawful and those which 
are lawful in themselves but are infected with fraud while Coleridge, 


(i8) Per Stephen, J,, in Clarence 22 Q 
^ te, 44) 

J . in Clarence, 22 Q 

K I). 23. P- 28. 


(^) Per Stephen, J , in Clarence, 22 Q 
B P P 23 ( 37 ). 

(21) /h,p '44 

(22) Ib, pp 55, 56 

(23) Ib, pp 63, 64 
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C J , defended it on the ground of inconvenience (^ 4 ) On the other hand, 
the four dissenting JudgesC^s) gave equally weighty reasons for holding 
the contrary, refuting the reasons which the majority considered sufficient 
in favour of their view Any how this case settles the question so far as 
England is concerned, but at the same time it settles a point by majority 
and after overruling the contrary held in previous cases 

3998- If the girl was capable of consenting and did consent, it is 
immaterial for the purpose of this oifence, that the 
consent had been obtained by fraud So where a 
taine y rau . medical man ravished his patient pretending to treat 

her, and she did not resist, Colendge. J , told the jury An assault with 
intent to commit a rape is very different from an assault with intent to 
have improper connection The former is with intent to have connection 
by force; but here, according to the statement of the prosecutrix, the 
pnsoner desists the moment she resists, and at most it could only be an 
attempt by surprise, to get possession of the person of the prosecutrix, and 
that IS not an assault with intent to commit a rape, but is an assault If 
in this case the prisoner had intended to have effected his purpose by force, 
the complete offence of rape would have been proved, or the prosecutrix 
states that the prisoner had penetrated her person, and the smallest penetra- 
tion is sufficient to complete the offence of rape 

But the question whether a consent obtained by fraud is such consent 
as is here contemplated is one upon which it is possible to entertain a 
reasonable doubt. And, indeed, even in England a discordant note was 
struck by another case, ( 4 ) in which the prosecutrix, a girl aged nineteen, was 
subject to fits She went with her mother to the prisoner who kept an open 
stall in the market at which he professed, for money consideration, to give 
medical and surgical advice The mother told the prisoner of her daughter’s 
ailment, whereupon the prisoner told them that he could only advise after 
examination, for which purpose he invited them to a neighbouring inn, where 
the prisoner after putting a few more questions to the mother told her in the 
presence of the prosecutrix that it was nature's string wanted breaking " 
and asked if he might break it The mother said that she did not know 
what he meant, but that she did not mind it, if it would do her daughter 
good The prisoner then took the girl into a room, as she believed, to per- 
form an operation, and there had sexual connection with her, which she 
only suffered believing that he was performing a surgical operation on her 
On a case reserved on the question whether the prisoner’s act done with 
consent obtained by fraud amounted to rape, it was held that it did, the 
Court holdmg that where a man, by fraud induces a woman to submit to 
sexual connection it is rape.^s) As Wilde, C. Jl, said in another case m 
support of the same view: ‘'She consented to one thing, he did another 
materially different, on which she had been prevented by his fraud from 
exercising her judgment and will’*^^) But it is said that these cases have 


(24) Per Stepher, J , in Clarence, 22 Q. Bennett, 4 F & R 1105; Hegarty, v. 

B. D. 23, p. 65. Skne, 14 Cox. 145 

(25) Field, Hawkins, Day and Charles, (3) Stanton, i C & K 415 

J J , , p 23 (4) Flattery, 2 Q B D 410. 

(1) Ib , see per Hawkins, J, p, 51 (5) Flattery, 2 Q B D 410 (413). 

(2) Clarence, 22 Q. B D 23, overruling (6) .Case, 19 L. J. M C. 174. 
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since been overruled by the statute/^) but this is doubtful But whatever 
may be the state of law in England, there can be no doubt but that, having 
regard to the provisions of section 90, such consent would be wholly inopera- 
tive to lake the case out of the category of this crime^^) (§§ 859-864). 

3999 . In the words of that section such consent would be no consent 
as It was given under a misconception of facts Nor is there any reason for 
holding otherwise As Wilde, CJ, puts it* '‘The girl is fourteen years 
old She might at that age be ignorant of the nature of the act, morally 
as well as physically, and of its possible consequences It is said that, as 
she made no resistance, she must be viewed as a consenting party That 
is a fallacy Children who go to a dentist make no resistance, but they 
are not consenting parties The prisoner disarmed her by fraud She 
acquiesced under a misrepresentation that what he was doing was with a 
view to a cure, and that only, whereas it was done solely to gratify the 
passion of the prisoner How does this differ from a case of total decep- 
tion'^ She consented to one thing; he did another materially different on 
which she had been prevented by his fraud fiom exercising her judgment 
and will/’^^®) 

4000. Indeed, in this respect the English cases are inconsistent with 
themselves For if it is good law to hold, as has been held, that a woman 
consenting to sexual intercourse in the mistaken belief that the person 
having connection with her is her husband, it is equally good law to 
hold that consent induced by fraud, is no consent at all For in the one 
case there is a mistake as to the person, in the other case as to the nature 
of the act; otherwise the two cases are identical. 

4001. So again, by parity of reasoning a consent obtained “under 

fear of injury” is no consent at all if the person 
by fw reason to believe that 

of hurt.” consent was given m consequence of such fear 

So much is evidenced from section 90 The terms 
of that section are larger than those of this clause which merely refers to 
two specified kinds of injury— death and hurt But the term “injury” 
comprises a great deal more<^3) (§§ 362, 363), and it is, therefore, evident 
that this clause must be regarded as merely illustrative and not exhaustive 
of the injuries which detract from the effect of consent as operating on the 
crime But as it is, this clause was probably inspired by the English prece- 
dent of which the facts were these. The prisoner was indicted for a rape on 


( 7 ) (1885) 43&49 Vict,c.69, S.3 (2); 
so held per Ridley, J, in O'Shay, 19 
Cox 76. 

(8) Archbold's Cr P C (22nd Ed.), 
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(9) Akher Kasee, i W, R 21. 

(10) Case, 19 L J M C 174, the same! 
view was evidently taken by Bayley, J., inf 
Rosimke, i Lew 11, m which a German’^ 
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her, which was held to amount to an 
assault Flattery, 2 Q B D. 410 has 
been followed in America— Powroy, 94 
Ind 96 In Waiter^ v People, jq B^rb. 


144, the principle was conceded, though 
the prisoner was acquitted because it was 
held that the woman, who was thirty 
years old, must have understood that the 
prisoner's act was sexual intercourse and 
not merely medical examination. 
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his daughter, fourteen years of age, who had consented to his act because he 
had threatened to throttle her and kill her if she gave out what he had 
done; he had throttled her and had had connections many times before, on 
which occasions she had consented because she was afraid of him; where- 
upon Channell, B , told the jury that if it is made out to your satisfaction 
that a kind of reign of terror was set up in this family, and in consequence 
of that terror and diead the girl allowed the connection to take place 
without resistance, then I am_ of opinion you may convict It is possible 
she may have been a consenting party, and not influenced by dread; that 
is a question for you She says the same thing had been done upon previous 
occasions, and her father had told her he would throttle her if she told her 
mother, and that is why she did not tell. She says she begged him not to 
do it, and to be quiet and leave her alone This, in ordinary cases, would 
be quite insufficient; but in this case, if you think she remained passive 
under the influence of that dread and reign of terror which I have men- 
lioned, and that is clearly made out, you may find the prisoner guilty/'(^4) 

4002. The fact that the woman did not offer resistance is then only 
an element in the consideration of consent; it is by no means conclusive. 
There must be resistance of course, for without resistance there is at least 
acquiescence, but the resistance offered need not be physical, nor, on the 
other hand, should it be unreal For there is such a thing as maiden 
modesty, and some resistance is simulated even by women who are most 
anxious for the connection The ttifeat of injury offered by the accused 
must be sufficient to convince the jury that the consent was wrung out of 
fear, and was as such involuntary. This is what is required to raise the 
presumption that the consent was not a free consent It has been sometimes 
said that consent given owing to the superior position or Influence of another 
is not such a consent as to be a defence against a charge of rape 
Fxamples are given of a schoolmaster taking indecent liberties with his 
female pupil, of a father with his child, ^^7) master with his servant, but 
none of these cases were cases of merely moral influence or persuasion, and 
at any rate there is no justification in the Code for holding that^a consent 
secured by persuasion and promises is not a free consent. The use of 
threats or force is insisted upon as the invariable concomitant of rape, as it 
is almost invariably necessary to overcome opposition and make the woman 
submit to the will of the ravisher. 

So it was observed by Lord Cowan : “ It is of the essence of the crime 
of rape that carnal knowledge of the woman’s person should be had forcibly 
and without her consent — in other words, by the adverse will of the woman 
to the act being overcome by force on the part of the ravisher It is this 
that constitutes the crime^^®) according to all the authorities ; and nothing 
short of it will support the charge.”^^^) Force is then essential to rape, 
but force is not fraud nor can fraud and stratagem take the place of force 
as an element of this offence. Fraud may, however, neutralize the opera- 
tion of consent, but it then operates on the crime indirectly (§§ 3998-4000). 


(14) Jones, (1864) L. R. 2 C C. 10. 
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4003. This clause does not say as to from whom the fear of death 
and hurt should emanate. Rut if regard is had to the provisions of 
section 90 it will be evident, that it is not necessary, though it may be 
expected, that it should emanate from the ravisher For he may have 
hired others to overcome resistance He must, however, be aware of 
the fact that the consent was due to fear or misconception of facts. He 
need not then know the process resorted to for that purpose 


4004. The fourth clause, again, refers to a special case falling 
under the general terms of section 90 It appears, 

„ to have been enacted in view of some cases 

and«^m»concepbon 

at one time the prevalent view in England that 
if a man had connectum with a married woman by a fraud, which in- 
duced her to suppose that he was her husband and she therefore con- 
sented to the connection it was not a rape Rut all these cases have 
since been overruled by the Legislature, since the passing of the Crimi- 
nal Law Amendment Act, 1885,^^’^! which declares such offences to be 
rape. Lender the Code, of course, the interpretation of the clause pre- 
sents no difficulty It is, indeed, an instance of consent given under 
a misconception of facts (§§ 859-862). 


4005. Such misconception must under the circumstances of the 
cavSe be necessarily induced by the fraud of the ravisher, for if he was 
not actively^ participant in inducing that belief in the woman, he was 
ex hypothesi aware of it and did nothing to disillusion her In the one 
case he was guilty of suygestw falsi, m the other case of suppress^ ven 
and under circumstances when it lay on him to disclose the truth 


4006. It may be asked, how is it possible for a woman to mistake 
a stranger for her husband But such a contingency is conceivable 
where the man approaches her during sleep or in the dark or under 
circumstances when reci)gnition is impossible. The man approaching 
her is, of course, guilty of imposition, for he intends to pass for her 
husband He may intend not go further by using force if he is detected, 
or he may be determined to complete the act even in spite of resistance. 
Then, as regards the woman, she may or may not discover her mistake 
before the act has been consummated It before it is consummated she 
discovers tier mistake and does not resist the act would probably 
cease to be rape if consent can be inferred from her non-resistance. 
It could nut then be said that her consent being" cx post facto was no 
consent at all. 


4007. This clause may perhaps raise a delicate question Suppose 
a person goes through the ceremony of marriage with another, but the 
marriage does not bind him. He knows it but she does not Here he 
that he is not the husband of the woman who believes herself 
to be lawfully married to him. Is he then guilty of rape? It would 


(.X) Smniers, 8 C. & P. 265, Barrov.', 
38 L J. M. C. 30, IVilHms, 8 C. & P. 
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seem su, if he knows that she would not consent to a sexual act if she 
knew of the invalidity of her marriage 

4008 This IS an important clause , and it has been twice amended 
(in 1891 and 1925) for reasons before stated 
Clause 5.--“ When (gg 3983-3984) The clause simply declares that 

consent is mopera- though Committed With the con- 

sent of a child then under fourteen years of age 
would be rape, her consent and precocity being both immaterial The 
fact that such a girl can discriminate between right and wrong and had 
invited the accused to the act are both wholly irrelevant, for the policy 
of law IS to protect children of such immature age against sexual 
intercourse And hence the fact that the ravisher was the own husband 
of the girl is declared to be wholly immaterial for the purpose of the 
offence, if she is below thirteen years of age 


Explanation. 


4009. Necessity of Penetration. — Penetration is not only sufficient 
but necessary to constitute the sexual intercourse 
necessary for this offence This provision is in 
accordance with the English Law, under which the necessity of some 
penetration or re in re is essential to constitute the carnal knowledge 
which is an essential element of the offence of rape.^^^^ 


4010. The penetration may not be sufficient to deprive the woman 
of the marks of virginity, by rupturing the hymen, ^^3) but then there 
must be some penetration without which there can be no rape, though 
there may be an attempt But though the rupture of hymen is by no 
means necessary m law, the Courts are reluctant to believe that there 
could have been penetration when that -which is so very near to the 
entrance has not been ruptured. The emission of semen is not neces- 
sary to complete the crime This is now settled in England by 
Statute, winch was passed to settle a conflict which previously exist- 
ed on the subject. 

4011. Of course, the proof of penetration is the least that is re- 
quired, though usually there would be something more But where the 
act stops short at penetration, that fact would have to be clearly estab- 
lished, either by the testimony of the woman or by independent medi- 
cal evidence If what the woman says is a mere opinion, it is insuffi- 
cient to sustain so serious a charge For in order to constitute pene- 
tration, there must be evidence clear and cogent to prove that some 
part of the virile member of the accused was within the labia of the 
pudendum of the woman, no matter how little This is only possible 
if the male organ had the power of erection, which, again, postulates 
that the man was potent. In Bombay it appears to have been laid 
down that potency of the accused must be proved in each case, ^ 3 ) it 
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is submitted, this is not necessary, as potency being the usual and 
normal state of man, it will be presumed until the contrary is established 
by the accused A person who is proved to be impotent could not, 
it appears, be even convicted of an attempt, for attempt implies the 
capacity to commit the offence But he may be convicted of an 
indecent assault^s) under section 354 of the Code. 

4012. Rape and Homicide.— The question whether a person causing 
the death of the woman by rape can be convicted of homicide depends 
upon his intention and knowledge whether his act was the proximate 
cause of death and whether the offender could have been known to 
be likely The fact that the offender was the husband does not vest 
him with greater immunity. For as Wilson, J., observed ''under no 
system of law with which the Courts had to do in this country, whether. 
Hindu or Mahomedan, or that framed under British Rule, has it ever 
been the law that a husband has the absolute right to enjoy the person 
of his wile without regard to the question of safety to her.”^'5) Follow- 
ing this case the Court in Sindh convicted the husband under s 304-A 
and sentenced him to a year's rigorous imprisonment where it was 
shown that the accused an adult husband had had intercourse with his 
child wife before she had attained puberty with such violence as to 
rupture the vagina and destroy the partition between the vagina and 
the rectum and so caused her death The Court held "that he did 
a dangerous act with a wanton disregard as to the consequences ” for 
which he was liable.^?) Where, however, the accused, a youth of 18, 
had raped a girl of 12 rupturing her vagina, from the shock of which 
she died, the Court held it to be a case of rape and not one of culpable 
homicide punishable under s. 304.^®! 

For the evidence in cases of rape, see the commentary under the 
next section. 

■r 376. Whoever commits rape shall be punished with 
1 . Punuhment for transportation for life, or with imprisonment 
of either description for a term which may 
extend to ten years, .and shall also be liable to fine, [unless the 
' woman raped is his own wife and is not under thirteen years 
of age, in which case he shall be punished with imprisonment 
t of either description for a term which may extend to two yeai s, 
^ or with fine, or with both].*’^ 

. [ Rafe—s 37 S.I 


(4) fP'o./e (1892) 2 Q B 600, 60] 
(602), miltanu, (1893), 1 Q. B. 3 ac 
(321) 

ff'W'sw, (1893) I Q. B. 320. 

(6) Hurree Mckm Mythee, i8 C. 40. 

(7) Sk^^u, ti S L R. 76, 42 I, C%i 
18 Cr. L. J. 1003. 

(8) Shaitibhu Khairi, 3 Pat. 41a 


(9) 'The words within crotchets 
L 1 were added by s 3 of the Indian 
Penal Code (Amendment) Act, 1925, 
(XXIX of 1925) passed on the 23rd 
September 1925 (See Gazette of India, 
Pt IV, dated the 3rd October, 1925, 
fP- 57 . S8) 
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Synopsis. 


(1) Analogous Law (4013) 

(2) Procedure and Practice 

(4014-4022) 

(3) Punishment (4020-4022) 

(4) Proof (4023) 

(5) Form of Charge (4024) 

(6) Principle (4025) 


(7) Evidence (4026-4035). 

(8) Marks of Resistance 

(4032) 

(9) Abetment of Rape (4036) 

(10) Attempt and Indecent 

Assault (4037), 


4013. Analogous Law. — ^This section merely prescribes the punish- 
ment for the offence defined under the last section. As observed there- 
under the punishment for this offence has greatly varied in different 
times The punishment now admissible under English Law is penal 
servitude for life 0°) 


The offences allied to rape are indecent assault (s. 354), attempted 
rape (s 511), adultery (s 497), and seduction of a married woman 
(s. 498). Failing to be a rape, an offence may still amount to any of 
these in which case the offender may be punished for that offence if the 
other formalities of law have been duly complied with. 


4014. Procedure and Practice. — ^The procedure applicable to this 
offence varies according as the offender is or is not the husband of 
the woman raped If he is the husband the offence is non-cognizable, 
and summons should ordinarily issue in the first instance, and it is 
moreover, bailable but not compoundable, and is exclusively triable by 
the Court of Session. 


4015. If the accused is not so related, the offence is cognizable and 
warrant should ordinarily issue in the first insta'nce, and it is both non- 
bailable and non-compoundable, and is exclusively triable by the 
Court of Session. 

4016. The special provisions in favour of the husband were enact- 
ed for the first time by the Indian Criminal Law Amendment Act, 
1891,^“) which raised the age of consent from ten to twelve years. This 
age was again raised to thirteen by the Indian Penal Code (Amendment) 
Act, 1925 This was no less because the husband having sexual 
intercourse with his wife in the exercise of his marital rights could not 
be treated as ordinary ravisher than because it was a fitting response 
to the objections raised to the raising of the age of consent on the 
ground that it would involve the unwelcome intrusion of the police into 
the domestic sanctity of the Hindu households, and to safeguard against 
its misapplication, the Select Committee introduced two safeguards,^^^^ 
the first of Which relates to the offence being made non-cognizable and 
bailable, and the second of which is now section 561 of the Procedure 
Code, which runs as follows: — 


*‘561 (i) Notwithstanding anything in this Code no Magistrate except a Chief 

Special provisions Presidency Magistrate or District Magistrate shall— 
with respect to of- “ (a) take cognizance of the offence of rape where the 
fence of rape by a sexual intercourse was by man with his wife, or 

husband « commit the man for trial for the offence 


(10) 4 & 5 Viet, c 100, s 

(11) Act X of 1891, s I. 

(12) Act XXIV of 1925. 


48 


(13) Sir Andrew Scoble’s speech in 
Council see Gazette of India, Pt, VI, 
dated 28th March, 1891, p 46 
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“ (2) And notwithstanding anything in this Code, if a Chief Presidency Magistrate 
or District Magistrate deems it necessary to direct an investigation by a Police officer 
with respect to such an offence as is referred to in suh-scction (i), no Police officer 
of a rank below that of Police Inspector shall be emplojed either to make or to take 
part in the investigation” 

4017. It was alsri pointed out by the Law Member that under sec- 
tion 352 of the Procedure Code, the Magistrate had an absolute discre- 
tion to exclude the public from his Court, if he thought fit, which would 
ensure the trial of such cases in camera The Judges trying for this 
offence often feel delicate about eliciting facts which are the very 
essence of the crime, but it has been pointed out that the Judges should 
postpone all feelings delicacy to a sense of justice and of their duty, 
and on no account to refrain from minute inquiry whenever they have 
to try this charged *4) 

4018. As regards the proof of this offence, it is almost a legal plati- 
tude that no charge is easier to concoct and more difficult to refute 
than a charge of rapej^si and consequently, the Court seldom convicts upon 
the uncf>rrub(»rated testimony of the woman In a case of this kind 
it is only due to the accused that all available evidence against him 
should be recorded, and if possible on the same day, so that witnesses 
may not be able to secure a chance for comparing notes and explain 
away each other’s discrepancies The offence of rape is, again, one 
which should almost invariably show some signs of struggle or marks 
of violence and which it is the duty of the prosecution to bring forth- 
with to the notice of the Court, and which it is its duty to make a 
careful note of for future reference. It has been held to be improbable 
and physically impossible that a girl of tender age should be killed by 
any violence in rape, and not show any external signs of violence.^^^^^ 
Some marks of struggle may be looked for m any caseJ^®^ In proving 
the offence of rape the fact that shortly after the alleged rape, the 
woman made a complaint relating to the crime, the circumstances under 
which and the terms m which the complaint was made are relevant. 
But the fact that without making a complaint, she said that she had 
been ravished is not relevant as conduct under this section, though it 
may be relevant as a dying declaration under section 32 , clause {%), or 
as C(mroborati\e evidence under section 155 of the Indian Evidence 
Act.<^9) On the other hand, the fact that she did not complain to any 
one for sometime, or omitted to disclose it during the police investiga- 
tion on a report made for another offence are sufficient grounds for 
discrediting her subsequent complaint of rape.^-*°l 

The accused was acquitted where he denied intercourse, but the 
Court found intercourse with consentj^*^ 


(4) Jakhoo, I M. S F. 374 * 

( 15) 3 M. S. F. 152. 

(16) Mg, Ba Tin, ^ I. C. 180, (1927) 
R. 67. 

.(17) Bmee Madhub, i W R. 29. 

(la) Mahla Ram, 75 I C g86 


(19) Indian Evidence Act (I of 1872), 
s 8, ill (;) 

(20) Bela Singh, (1916) P L R. 54, 
34 1 C. icx)4; Abdul Rahoman, (1916) P. 
W 17, 33 I C 630 

(21) Kyaula, 4 Bur. L. T, 136, 12 1 . C. 
848. 
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4019. The charge of rape is exclusively triable by the Court of 
Session, *but it is only so when what has been pnma facie proved 
amounts to rape, and nothing less On this point the Courts are both 
to relv upon the uncorroborated testimony of the complainant, and in 
the absence of any direct or circumstantial corroboration the Courts 
consider it safei to charge the accused under the less drastic provisions 
of section 354.^'^^ In such a case the question may arise whether what 
has been done amounts to an attempt But there can be no attempt 
unless there is evidence '' that the prisoner when he laid hold of the 
prosecutrix, not only desired to gratify his ])assions upon her person, 
but' that he intended to do so at all events, and notwithstanding any 
resistance on her part.”^^3) On a failure of the' charge of rape, the 
Court cannot of course without a complaint of the husband start pro- 
secution for adultery 

4020. Though the maximum punishment awardable under this sec- 

tion IS imprisonment for ten years, it cannot be 
Punishment. doubted but that the offence is capable of degrees 

So the Law Commissioners remarked : On the one hand, let us take 

the case of the chaste high caste female, who would sacrifice her life to 
save her honour, contaminated by the forcible embrace of a man of low 
caste, or of one who is below caste, say a chandala or a Pariah; on 
the other hand, that of the woman without character, or any preten- 
sions to purity, who is wont to be easy of access. In the latter case, 
if the woman from any motive refuses to comply with the solicitation 
of a man and is forced by him, the offender ought to be punished , but 

surely the injury is infinitely less in this instance than in ;the former 

♦ 

So in England it has been held that while the fact that the woman 
was a common strumpet or the concubine of the ravisher is no excuse 
for the offence, still it is a fact which will greatly weigh with the jury 
in considering the question of consent/^^ But the propriety of taking 
into consideration, the character and position of the prosecutrix as a 
determining factor in apportioning the punishment was doubted by 
Seton-Karr, J., who said. ** I cannot concur with the Judge's remarks 
that the social position of the party injured ought to guide a Court 
to. the measure of punishment to be inflicted on the party committing 
the injury The measure of punishment should be proportioned to the 
greater or less atrocity of the crime, to the conduct of the criminal, 
and to the defenceless and unprotected state of the injured female, 
whether that female were a low native or a high European.'’^^^ But the 
fact that driven by her shame the woman raped had committed suicide 
should not be taken into account in measuring the severity of punish- 
ment, since it is not the natural, ordinary or probable consequence of 
the accused’s Nor is a severe sentence justifiable where the 

prosecutrix is shown to have been lax in morality. ^ 4 ) 


(22) Shankar, 5 B 403 

(23) Lloyd, 7 C & P 318; followed in 
Shankar, 5 B 403 

(24) Nga Po Thaw, (1912) U B R 
4th Qr ,155, 19 L C 716 

(25) First Rep s. 449 


(1) I Hale P C 729 

(2) Jhantala Noshyo, 6 W R 

Pyare Lai, 52 I C (N ) 423 * 

(3) Nga San Pu, 43 L C (R) 443, 
19 Cr L J 155. 

(4) Ihrahim, 100 I C (L ) 128. 
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4021. Reading this section with sections 57 and 511 of the Code, 
a sentence of ten yeais’ transportation or of five years' rigorous im- 
prisonment may be passed for the offence ot attempt to commit rape, 
but a sentence of seven years’ rigorous imprisonment commutable under 
section 59 of the Penal Code to seven years’ transportation is illegal/^) 

4022. This is one of those oifences in which on a second or subse- 
quent conviction the accused may be additionally sentenced to whip- 
ping 

4023. Proof. — The points requiring proof are * — 

(1) That the accused had sexual intercourse with a woman 

(2) That such intercourse was had without her consent, or with 

ui without her consent if she was then under fourteen 
years of age 

(3j That if the woman was not under thirteen years of age, the 
accused was not her husband 

(4j That there was penetration, 

4024. Charge.— The charge should run thus.— 

“ I (name and office of Magistrate^ etc ) hereby charge you (name of 
the accused) as follows : — 

“That on or about the day of at ^you committed rape 

on A B (the zvoman raped) and thereby committed an offence punish- 
able under section 376 of the Indian Penal Code, and within the coghi- 
zance of the Court of Session (or the High Court). 

“ And 1 hereby direct that you be tried by the said Court on the 
said charge.'’ 

4025. Principle.— The simplest definition of rape is the having 
sexual intercourse with a woman without her consent. Taking the 
legal aspect of “consent” as presented, the first four clauses are un- 
necessary, for they repeat once more what is clearly included in that 
section. The phrase “ against her will '' in the first clause is taken from 
the definition of Lord Hale<7> and is probably intended to exclude sub- 
sequent consent which w^as by a later Statute held to be a sufficient 
answer. 

4025. Evidence of Rape.— The general characteristics of this 
offence have been already discussed, (§§4000-4011), and it is not in- 
tended to traverse the same ground (wer again. But a short summary 
necessary for the discussion to follow, appears to be called for. The 
offence of rape as defined in the last section may be committed by any 
man upon any woman below thirteen years of age if the ravishcr be 
the woman's husband, and fourteen if he is not, and whether she did or 
did not consent to the act. In such cases merely having sexual intercourse 


(5) Joseph Merian, lo W. R lo 

(6) Whipping Act (VI of 1864), s. 4, 
cL (6). 


(7) I Hale P C 628 To the same 
effect, 3 Inst 60, i Hawk P. C, C, 41, 
s 2. 
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with a female below this age is rape, provided only that there was 
penetration. In such case the only two questions that arise are (i) 
Was the girl then below 13 (or H) years of age, and (w) was there 
penetration^ But if the girl be of the age of thirteen (or fourteen) 
years or more, then other considerations supervene 

Law regards sexual intercourse as the normal exercise of physical 
function It cannot and does not repress or discourage it. It is, m- 
deed, necessary for the weal and continuance of society. It therefore 
presents no obstacle to such an intercourse whether the woman be or 
be not related to the man; and if related, whatever may be the relation- 
ship to him, whether as daughter, sister or wife. Social ethics con- 
demns incestuous intercourse within the prohibited degree of relation- 
ship, but the Code does not. Whatever social obloquy may then attach 
to incest, it is hot an offence under the criminal law of this country, 
unless it IS committed without the consent of the woman, in which case 
the offence is rape — not because the woman bore any relationship to 
the man, but because he had connection with her without her consent. 
To this rule law allows only one exception — and that in the case of the 
wife His marriage to her is a contract by w^hich she consents to con- 
tinued cohabitation with him, to which he acquires a right ejtr jure 
mariiii and independent of her subsequent consent But m laying this 
down the Code is an improvement on and supersedes any personal 
law to the contrary. For instance, mariiage is, under Mahomedan law, 
a civil contract— in reality a sale- -in which the husband purchases the 
amours of his wile for a price called mailer^ which may be prompt or 
exigible, in which case the wife may refuse to enter the conjugal domi- 
cile until her dower is paid In this case the husband really acquires 
no right to have a sexual intercourse with her till the conditio sine qua 
non is fulfilled But nevertheless he would commit no crime under the 
Code if he forcibly ravishes her as soon as the formal marriage takes 
place 

4027. Excepting the Husband, all other persons are liable for hav- 
ing sexual intercourse w^ith a woman without her consent. The last 
section enlarges on the circumstances under which the ravisher may 
secure her apparent consent, but this is no consent at all It prevents 
only two cases illustrative of the two qualifications which vitiate a con- 
sent as lard down in section 90. Clause 3 is an example of cons<="nt 
pen by fear, while the next clause deals with consent obtained by 
fraud or under a misconception of facts Consent being the only essen- 
tial ingredient of the crime, all evidence must be directed to showing 
^at an act complained of had not been consented to by the woman 
Ihis leads to the inquiry, what is consent The Code does not define 
It. It describes it in relation to certain legal effects, but what it is 
independent of those effects the Code does not define An attempt has 
belore in formulating a definition of the term 
(§849) and it must be taken to have been used here in that sense 

^ 4028. Consent is sometimes spoken of as real or apparent, pre- 
vious or subsequent. The consent here referred to is that which is 
both real and previous--that is to say, it is both a free consent as well 
as a consent taken or given or implied to the doing of the act before it 
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commencecl or finished. The offence takes on the one hand, no note 
oi a consent snhsequent to the act If it did, the woman rovished could 
a« well com]>ound the (jffence with her ravishcr, but this she is not per- 
mitted to do Her subsequent consent, therefore, cannot condone an 
acconi})lished crime, but it is not consequently wholly valueless For 
it may be a material piece of evidence as bearing on the probability of 
her previous consent which is a fact in issue and which may be alleged 
by the detence Tmt subsequent consent is not a sell- sufficient defence 
to this offence The consent required is a previous oi concurrent con- 
sent — and It must be free Now m order to be free, the consent must 
have been given without fear or mis'^onception i>i facts. If it is wrung 
out of the w(»man by menaces and thieats of injury it is not a free con- 
sent sufficient to exculpate the crime Again, if it is given, undei a 
misconception of facts, such as, for example, that the man anxious for 
her embrace \vi)s her husband or the like, it is similarly vitiated— for 
consent obtained by fraud or in ignorance ot facts is no consent for the 
purptjse of this offence, and it cannot be availed of by the person wdio 
knows that it is not a tree consent It will be observed that in this 
respect the Code follows a wider rule, which prevents a man from taking 
advantage of his own turpitude 

4029. But the rule that fraud vitiates consent must not be carried loo 
far in an offence of this nature For example, suppose A were to say to 
B, “ 1 am youi long lost husband come back to you,’' and B were thereupon 
to allow him to have sexual intercourse wuth her, A is declared to be guilty 
of lape under the fourth clause of section 375 But is the case different if 
A were to say to B, I will positively marry you, but you must let me have 
your body,” and B believing m A’s promise, let it be assumed a wholly false 
promise, consents to his ravishing her^ Is A liable for the same offence, 
and if not why not? That he is not liable is apparent, but ihe reason why 
he IS not liable is that B’s consent to the intercourse in such a case was not 
given under a misconception of fact, for a false promise is not a fact within 
the meaning of the Code The case is, indeed, the same as those m which 
a man seduces a woman making promises of many kinds, which however he 
has no intention to fulfil These are all cases of fraud, and consent 
obtained by fraud; but they are cases in which fraud as a criminal factoi 
shades away into a fraud which ceases to be criminal and which may even 
be regarded as immaterial. All cases of consent in which fraud enters in 
how iittlesoever a degree do not make for rape. Nor are they all cases of 
fear sufficient to vitiate consent in which the woman consents* because she 
is afraid of displeasing the man by her refusal Such a case may be easily 
conceived of a servant yielding to the improper solicitations of her master 
fearing her illegal dismissal in case ot refusal, in which case it could not 
be suggested that the consent given was given under fear of injury 
within the meaning of section W. The question of fear and fraud is 
thus a question of degree, and it is for the jury in each case to say 
whether an act had or had not been consented to. 

4030. But consent is necessarily a mental act, and the nature of 
the offence precludes the possibility of direct evidence being available. 
How is it then to be pr<5ved? The fact that it cannot be proved direct- 
ly does not make its proof impossible. For, indeed, the element of 
mentality which is the foundation of all criminal responsibility is not 
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exceptifmai to this offence, though the circumstances by which consent 
m this case may be established are necessarily different 

4031. The first and foremost circumstance that may be looked for 
in this case is the evidence of resistance, unless non-resistance is other- 
wise accounted for Such may be the case where the woman is sud- 
denly overpowered by superior force against which resistance is use- 
less or where she is dumbfounded with fear and threats of injury, or 
where she is deceived into a belief which takes her thoughts away from 
her sexual pollution, or where she is lulled into silence by the adminis- 
tration ot dtugs So Patterson, J, said addressing the prisoner who 
had committed rape by intoxicating the woman with liquoi given to 
excite her sensuality. The prosecutrix shewed by her words and con- 
duct, up to the latest moment at which she had sense or power to ex- 
press her will, that it was agambt her will that such intercourse should 
take place, and it was by your illegal act alone, that of administering 
liquor to her to excite her to consent to your unlawful desires, that she 
was deprived of the power of continuing to express such want ot con- 

Your case falls within the description of these cases in winch 

force and violence constitute the crime, but in which fraud is held to 
supply the want of both”^^^ 

4032. Leaving alone such cases in which non-resistance is natural 

and accounted for, some resistance would be na- 
Marks of Resis- turally expected from a woman unwilling to yield 
to a sexual intercourse forced upon her Such 
resistance may lead to the tearing ol clothes, the infliction of personal 
minnes and even injuries on her private parts, ff she resisted, she 
must have also shouted for aid, unless she was gagged, and if she shout- 
ed, could not others have gone up to her rescue ^ A question has often 
been raised, but it cannot be categorically answered, if it is possible for 
a man to rape a woman unassisted If the man was not far superior 
to her m strength, it is improbable But if he was, it is possible 

4033. The question of resistance raises another question of con- 
siderable importance m the medico-legal question involved in the off- 
ence Was the woman a virgo mtacia before the rape ^ For if so, she 
must possess an inexpugnable mark of violence on her body evidencing 
the crime, namely, the rupture of her hymen There are cases, no 
doubt, in which it has been held that the rupture of the hymen is not a 
necessary result of rape, since it does not result from a mere partial 
penetration though the rupture is not legally necessary, it is a 
question whether there could have been sufficient vulval penetration 
when what was so near the surface has escaped intact Of course the 
fact that the hymen had been previously ruptured is no certain index of 
human intercourse, for such laceration may take place from the intro- 
duction of foreign bodies other than the male organ 

4034. Again, if the man was suffering from a specific disease, such 
as syphilis or gonorrhoea, it would of necessity be communicated to 
the woman, and it would then be a circumstance supporting the evi- 
dence of the offence 


( 8 ) CaiHjftin, i Cox. 220 


( 9 ) Mehraj Dm 100 I, C ir 6 , ( 1927 ) 
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4035. The evidence afforded by the staining of cloth or person 
with blood or seminal discharge is another corroborative circumstance. 

4036. Abetment of Rape. — ^Though the husband has the right to 
the person of his wife, he has no right to invite others to ravish her. 
And if he so instigates others, he may be as much liable for abetment 
as any other person This was settled as far back as 1631 in a case in 
which Lord Audley w^as convicted for abetment of this offence, it being 
proved against him that he had held her down by force while one of 
his menials ravished her As he was also at the same time convicted 
of sodomy, which was then a capital crime, he was in due course exe- 
cuted.<^^) 

4037. Attempt and Indecent Assault. — The principal characteristics 
of the offences of attempted rape and indecent assault have been set 
out under the last .section. It may be added that though a boy of 12 
is physically incapable of committing the offence of rape, he can never- 
theless be held guilty of an attempt to commit it 

Of Unnatural Offences. 

lie 377. Whoever voliinlarily has carnal intercourse against 
,, , „ the order of nature with any man, woman or 

animal, shall be punished with transportation 
I- for life, or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to 
fine. 


Explanation . — Penetration is sufficient to constitute the 
carnal intercourse necessary to the ofl'ence described in this 
section. 


s. 10 IFowflw— s 10 Voluntarily— s 39 Animals 47] 

Synopsis. 


(1) Analogous Law (4038- 

4040). 

(2) Procedure and Practice 

(4041) 

(3) Proof (4042) 

(4) Form of Charge (4043). 


(5) Principle (40444045) 

(6) Unnatural Offence (4046- 

4048). 

(7) Habitual Sodomite (4049) 

(8) Other Offences Against the 

Person (4050). 


4033. Analogous Law.— This is the one section dealing with the 
offences of sodomy, buggery and beastiality for which the offenders 
were at one time liable to be burnt Much recondite learning on 
the subject will be found imbedded in the pages of the State Trials 
where the ancient history of this loathsome offence will be found 
minutely examined. ^* 3 ) The offence appears to have been regarded as 


(10) Lord Audley, 3 St Tr. 401, (418) (12) Britton, c 9; Coke, 3 Inst, c 10 

(11) Nga Tun Kaing^ n Bur. L. T. In Leviticus, ch 20, w 13, 15, the offence 

JJSj 42 L. J. 943. IS expressly declared to be capital. 

' (13) St Tr, 402, note. 
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•a felony till the Statute of 1533/^4) which again, restored the penalty 
of death This Act was replaced by another Statute passed in 
but both of them have since been repealed and replaced by the present 
Statute enacted in 1861/^^^ which contains the following provision 
against the offence : 

“S 6i Whosoever shall be convicted of the abominable crime of buggery 
P committed either with mankind or with any animal shall be 

Sodomy and beas- liable at the discretion of the Court to be kept in penal 
uality servitude for life, or for any term not less than ten years ” 

4039 This section as enacted is taken from Lord Hale's state- 
ment of law who describes the offence as consisting in a carnal know- 
ledge committed against the order of nature by man with man, or in 
the same unnatural manner with woman, or by man or woman in any 
manner with beast 

In this offence the other person is necessarily an accomplice and 
an abettor of the crime. As such, he may be dealt with as an abettor, 
and he being an accomplice, his testimony requires corroboration/^"^^ 

4040 Under English Law, since a person under fourteen years of 
age IS incapable of committing this crime it follows that if the patient be 
below that age he is not liable either as a principal or an accessory to 
this offence, but, otherwise, both would be equally liable. ^^9) There is no 
artificial rule, however, in this country, beyond those enacted in sec- 
tions 82 and 83. 

4041 Procedure and Practice. — ^This offence is cognisable, and 
warrant should ordinarily issue in the first instance. It is both non-bail- 
able and non-compoundable, and is triable by the Court of Session, 
Presidency Magistrate, or a Magistrate of the first class. It should 
be noted that the other party toiithe offence in this case, if a rational 
being, would naturally be an abettor, and according to the well-estab- 
lished practice of the Courts, his testimony should not be acted upon, 
unless it is corroborated in material particulars. So in a case where the 
accused had committed an unnatural offence upon his wife, Patterson, 
J , said: “ There was a case of this kind which I had the misfortune to 
try, and it there appeared that the wite consented If that had been so 
here, the prisoner must have been acquitted; for although consent or 
non-consent is not material to the offence, yet as Ihe wife, if she con- 
sented, would be an accomplice, she would require confirmation; and 
so it would be with a party consenting to an offence of this kind whether 
man or woman."(^°) 

4042. Proof. — ^The points requiring proof are: — 

(1) That the accused had caimal intercourse with man, woman 
or animal. 


(14) 25 Hen, VIII, c 6 

(15) 9 Geo, IV, c- 31 

(16) 24 & 25 Vict, c 100, s. 61. 

^ (17) I Hale, P C 669; I Hawk, P. C 
C. 4; 3 Black 215; I East P C 480 
(18) Ganpat (1918) P L R 73, 4; 
t. C. 670; 19 Cr L J 946, But ii 


Sardar Ahmad, <1915) P L R 185; 
28 I C 154, conviction on uncorrobo- 
rated testimony held justified 

(19) I Hale, P C 670; Henry Allen 
3 Cox, 270 

(20) Jellyman, 8 C & P. 604; Indian 
Evidence Act (I o{ 1872), s, 114, ill (h) 
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( 2 ) That it was against the order of nature 

( 3 ) That it was done voluntarily 

( 4 ) That there was penetration. 

4043. Charge. — ^The charge should run thus' — 

‘‘ I [name and office of Magistrate, etc,) hereby charge you (?iamc of 
the accused) as follows: — 


‘‘That on or about the day of at ^}^ou had carnal inter- 
course against the order of nature with [specify the object ivhe- 

thcr man, woman or animal) and thereby committed an offence punish- 
able under section 377 of the Indian Penal Code, and within my cogni- 
zance (or the cognizance of the Court of Session or the High Court.) 

“And 1 hereby direct that you be tried (by the said Court) on the 
said charge.” 


4044. Principle.— This section punishes what is an unnatural car- 
nal intercourse, and which is accounted a great crime since the des- 
truction of Sodom and Gomorrah But in spite of the high penalties 
to which it IS justly subject, it is a crime wdiich seldom comes to light, 
though it is notoriously widespread even in high society, and it is cer- 
tainly not confined to any age or nationality, though it is a crime often 
detected amongst school buys and piisoners. 


4045. This crime differs from the last in that the consent is here 
wholly immaterial, and the party consenting is, therefore equally liable 
as an abettor. Penetration is, however, essential m this offence as in 
the other case of rape. 

4046. ^ Unnatural OfiFence.— This offence when committed upon a 
human being must consist in penetration per mum. It probably does 
not punish the act of having connection with a woman m the mouth 

So where the defendant forced open a dtiMs mouth, and put in his pri- 
vate parts, and proceeded to the completion of his lust, the Judges were 
of opinion that this did not constitute the offence of sodomv.^^^) 


4047. The question w^hether the same rule would hold good if the 
patient be an animal has not arisen, but it appears that it will not. (^3) 
Emis^on was at one time considered to be a pre- requisite for both of 
the offence of rape as well as sodomy, but this is now no longer neces- 
sary, the only essential of law now being penetration, which must, 
however be proved<"4); ^deed, as Blackstone observed, “strictly and 
impartially proved, and then as strictly and impartially punished But 

chTivgtd. and the negative 
so difficult to be proved, that the accusation should be clearly made 


( 21 ) Jacobs, R. & R. 231; followed in 
Govm^raiuhi, (1886) i Weir 382 (383), 
jn which, however, the dictum was obiter 
contra m Khanu, 87 I. C, P7, (1925) s'. 


(22) Jacobs, R & R. 331 ; this will now 
o as a gross indecency under 

40 & 49 Vict , c 69, s II 
(as) I Hale, 669; I Hawk, P C C 4. 
(24) Keckspear, ; Mood 342, 
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out; for, if false, it deserves a punishment inferior only to that of the 
crime itself/’^-^^ 

4048. Though this crime is, ordinarily, committed upon boys and 
eunuchs called Htjras who form a class by themselves and who dress in 
women's clothes and dance and sing and ape the manner and vices of 
nautch girls, still cases have occurred when the offenders had miscon- 
ducted themselves with animals such as cows and buffaloes, mares and 
fowls As to the last there can be no question in this country that 
having regard to the definition of animal ” in section 47 they are com- 
prised in that term, and the same view has now become established m 
England^^^ since the decision given by eight Judges in a case in which 
the prisoner had been found guilty of attempting an unnatural offence 
on domestic fowls which he confessed to, and in consequence of which 
several of the fowls had died on previous occasions and others suffered 
from bleeding, apparently from the effect of attempted penetration — 
and when on a case reserved as to whether a “ fowl ” was an animal, 
it was so held, all cases holding the contrary being overruled 

4049. Habitual Sodomite. — Of course, the mere fact that the 
accused has the reputation of being a confirmed sodomite, is not suffi- 
cient for his conviction under this section, for which there must be 
distinct evidence of the time when, the place where, and the person 
(known or unknown) with whom he committed the offence. If these 
facts cannot be proved the accused cannot be convicted under this sec- 
tion, though there may be unimpugnable evidence of the fact that the 
accused was a habitual sodomite As such, the accused was prosecuted 
for being a sodomite, and it was proved by the evidence of the civil 
surgeon that he had the characteristic mark of a habitual catamite — 
the distortion of the orifice of the anus into the shape of a trumpet, 
which was affected with syphilis a manner which distinctly pointed 
to unnatural intercourse within the last few months He habitually 
wore women's clothes Upon these facts the Court found that the ac- 
cused did indulge in sodomy, but it at the same time found itself unable 
to convict him under this section, because this section punishes duly 
a specific act committed within the jurisdiction of the Court, and not 
for a general habit of sodomy in which the specific acts may or may 
not have been committed within the jurisdiction of the Court 

Indeed, in a trial under this section, evidence of general repute, 
or even the accused's admission that he has committed an infamous 
crime at any other time with another person, and had a tendency to 
such practices, is wholly irrelevant, and ought not to be admitted. 
And even when a specific charge is laid against the accused, “ it is 
very desirable," said Straight, J , “ that there should be some medical 
evidence on the record, if it is possible to get it, as to the condition of 
the anus of the person on whom the act of sodomy is said to have been 


2$) 4 Black 21^ 

(i) Brown, 24 Q B D 357 

^uleridgc, C J, mBrozvn, 24 
w. D 357, overruling Dodd, unrep 


referred to in Brown, ib, p 359, Cohns, 
L R I C C R 54 

(3) Per Straight J , Khamti, 6 A 204 

(4) Cole, 1 Phil, Ed (7th Ed), i8i; 
Arch. Cr. P. C (22nd Ed), p :g8i. 


C. P. C-123 
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perpetrated, or, at any rate, some pi oof as to the appearance of that 
part of his body shortly after the alleged act of unnatural intercourse, 
from which penetration may properly be inferred.. Witnesses, as in 
this case, may depose to having seen what they honestly believe to be a 
completed act of sodomy, but at best statements of such a kind are not 
to be accepted unhesitatingly, tor it may easily happen that what they 
speak of as a completed act is nothing more than an attempt it 
becomes necessary to add that this section is not confined only to 
offences committed by man against the order of nature, but it is wide 
enough to extend to carnal intercourse had by women with animals, 
which would be equally an unnatural offence within the definition, and 
m such cases penetration need not be per mum But carnal knowledge, 
whether by man or woman, with an inanimate object would not be 
within the rule, for the section is enacted to punish an unnatural 
offence and not masturbation, which, however reprehensible, is not 
punishable 

4050. Other Offences against the Person.— This section is the last 
of the Chapter dealing with ‘‘ offences against the human body ” The 
next chapter comprises offences against the property, which are also 
the subject of Chapters XVI 11 and XIX. The Code then reverts to 
personal offences in the three subsequent chapters (Chapters XX-XXII) 
which should have more appropnately found place next after this chap- 
ter, the last chapter relating to attempts being relegated to the general 
part, being assigned a place after “ Abetment.” 


(5) (1884) A W. 1^. 25 
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OF OFFENCES AGAINST PROPERTY. 

Of Theft. 

4051. Topical laitroduction. — Offences against property are 
naturally enacted to conserve and preserve private rights in property 
against adverse attacks upon it As such, they belong to that branch of 
jurisprudence which protects persons against violations of their right in 
property But cases of aggravated violations of such rights have always 
been regarded as fit for speedy and deterrent action. This accounts 
for the evolution of a system which discriminates between civil and 
criminal remedies, and for which a division between civil and criminal 
law becomes necessary Such a division could not possibly be made by 
a sharp line, and howmuchsoever may be the care taken to define the 
province of the two branches of law there must always remain cases 
on the frontier in which it is difficult to decide as to whether they legiti- 
mately appertain to the domain of civil or of criminal law Indeed, this 
is really the battle-ground of the different svstem, and upon which the 
laws of various countries are likely to differ. But they all agree in 
the central thought which prevades all systems, and of which the prin- 
ciple IS to make the protection of property a concern of the state. 
But how far it should go and when the state should withdraw leaving 
the person aggrieved to his civil remedy is a question upon which there 
is not likely to be any uniformity or consensus of opinion amongst 
jurists, though -with the growth of international communication and 
diffusion of learning there is its possibility. 

4052. The long dissertation with which the draftsmen and Law 
Commissioners had prefaced this chapter aie chiefly confined to vindi- 
cation of the departure which they felt justified to make from the pre- 
vailing English rules, in the light of which the Code was to be revised. 
The rest of the discussions were intended to pass in review the emenda- 
tions suggested and which were either made or rejected, but which 
have now ceased to have any practical value Indeed, this is a chapter 
in which the sections, as originally drafted, have perhaps suffered more 
minor changes than in any other part of the Code. But at the same 
time they still bear the hall-mark of their original draftsmen. The 
arrangement remains the same, and the ten forms of the violations of 
the rights of property which they proposed to make punishable by this 
chapter foim the sub-heads of this chapter They are — 

(1) Theft (ss 378-382). 

(2) Eictortion (ss 383-389) i 

(3) Robbery and Dacoity (ss 390-40^). 
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(4) Criminal Misappropriation of Property (ss. 403, 404), 

(5) Criminal Breach of Trust (ss 405-409) 

( 6 ) Receiving Stolen Property (ss. 410-414), 

(7) Cheating (ss 415-420). 

(8) Fraudulent Deeds and Disposition of Property (ss 421-424) 

(9) Mischief (ss 425-440) 

(10) Criminal Trespass fss 441-462) 

4053 , All these naturally refer to direct acts of violations But 
there are other chapters (Ch XVIII, lor example) which also deal with 
the same subject, but in which the 'violation of right is somewhat re- 
mote Eliminating these from the jiresent discussion, the ten prin- 
cipal modes of violations constitute the ten principal offences which the 
Code punishes, and for A\hich the several sections prescribe various 
punishments apportumed to the degree of the transgressions, and the 
malignity which actuated them. It is, however, evident that these ten 
foims of principal delicts being all intended to subserve the same pur- 
pose, must possess something in common. It is also evident that they 
would not have been distinct offences had there not been much to dis- 
tinguish them. In (me respect, all these offences along with the rest 
which compose the Code, naturally resemble. They are not intended 
to protect the rights in property against any future attack upon it, 
but are intended to punish actual transgression. In short, their object 
IS punitive, but not preventive, 

4054 . This is not, however, the common element of all these 
offences As offences enacted against attacks on private rights of pro- 
perty they naturally possess one common element, and which is that 
they have some tendency, directly or indirectly, to cause some party 
not to have such a dominion over property as that party is entitled to 
have by law. But this assumes that the rights of property are certain 
and easily ascei tamable But all property is the creature of the law, 
It is evident, therefore, that if the substantive civil law touching this 
right be imperfect or obscure, the penal law which is auxiliary to that 
substantive law and of which the object is to add a sanction to that 
substantive law must partake of the imperfection or obscurity. It is 
impossible for us to be certain that we have made proper penal pro- 
visions for violations of civil rights till we have a complete knowledge 
of all civil rights , and this we cannot have while the law respecting 
those^ rights is either obscure or unsettled As the present state of 
the civil law causes perplexity to the legislator in framing the Penal 
Code, so it will occasionally cause perplexity to the Judges in adminis- 
tering that Code. If it be a matter of doubt what things are the sub- 
jects of a certain right, in w^hum that right resides, and to what that 
right extends, it must also be matter of doubt whether that right has 
or has not been violated. 

For example, A, without Z’s permission, shoots snipes on Z’s 
ground, and carries them away. Here, if the law of civil rights grants 
the property in such birds to any person who (:an (^at<;h them, A has 



THEFT 


1941 


not, by killing them and carrying them away, invaded Z's right of pro- 
perty If, on the other hand, the law of right declares such birds 
the property of the person on whose lands they are, .'\ has invaded Z's 
right ot property If it be matter of demut what the state of the 
civil law on the subject actually is, it n\ust also be matter of doubt 
i\hether A has wronged or not By the English Law,^^> pigeons, 
while they frequent a dovecote are the property of the owner of the 
lovecote By the Roman law,^^) they were not so By the French 
they are his property at one Ume of the year, and nol 
his property at another Here it is evident that the taking of such a 
pigeon, which would m England be a violation of the right of property, 
would be none m a country governed by the Roman law, and that, in 
France, it would depend on the time of the year whether it were so 
ir not As the substantive law vanes, the penal law, which is added 
as a guard to the substantive civil law, must vary also And while 
nany important questions of civil rights remain undetermined, the 
lourts must occasionally feel doubtful, whether the provisions of the 
Penal Code do or do not apply to a particular case ^9) The Commis- 
doners then added “ that they have in framing their illustrations 
eschewed such questions upon which the civil law was uncertain. More- 
over, they have provided punishments for the infraction of rights, 
without determining in whom those rights vest, or to what those rights 
extend” This necessitated m places a departure from the rules, of 
English Law, as for example, in the definition of theft Other devia- 
lons noticed in their proper places were dictated by the same policy 

4055. As regards the principle underlying the sub-divisions, the 
Commissioners wrote . “ All these offences re- 

hid from oAer Cog.’ semble each other in this, that they cause, or have 
late Offences. some tendency, directly or indirectly, to cause 

some party not to have such a dominion over pro- 
perty as that party is entitled by law to have The first great line 
which divides these offences may be easily traced. Some of them merely 
prevent or disturb the enjoyment of property to one who has no right 
0 it Some merely cause injury to the sufferer Others, by means of 
wrongful loss to the sufferer cause wronglul gain to some other party. 
The latter class of offences are designated in this Code as fraudulent/^®) 
Theft, the criminal misappropriation of property not in possession and 
Timinal breach of trust ar^ in the great majority of cases easily distin- 
guishable. But the distinction becomes fainter and fainter as we ap- 
proach the line of demarcation, and at length the offences fade imper- 
ceptibly into each other.”<”) It wijl be noticed that one gi'eat distin- 
juishmg feature of these offences from the corresponding rules of Eng- 
ish Common Law is the substitution of possession for ownership as 
he subject of protection. This necessitates a clear conception of the 
erm possession which gams an added importance, though it is other- 
vise also the nine points of the law. 


(6) 2 Black, P 392 (lo) The Commissioners meant to use 

tit I ^ ^ the term “ fiaudulently in the sense in 

/ \ Manuel de Droit-Francais which the term “ dishonestly was after- 

(9) Note N, pp 157, 158 wards substituted; see s 24 

(ii) Note N, p 159 
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4056 . The Code does not attempt to define possession, but it leaves 
It to be understood by the ordinary rules of common-sense. And this 
was done on purpose, for the draftsman wrote. “We believe it to be 
impossible to mark with precision by any words, the circumstances 
which constitute possession It is easy to put cases about which no 
doubt whatever exists, and about w^hich the language of the lawyers 
and of the multitude would be the same It will hardly be doubted, for 
example, that a gentleman’s watch lying on a table in his room is in 
his possession, though it is not in his hand, and though he may not know 
whether it is on his writing-table or on his dressing-table. As little 
will it be doubted that a watch which a gentleman lost a year ago on 
journey, and which he has never heard of since, is not m his possession. 
It will not be doubted that when a person gives a dinner, his silver 
forks, while in the hands of his guests, are still in his possession; and 
it will be as little doubted that his silver forks are not in his possession 
when he has deposited them with a pawm-broker as a pledge But 
between these extreme cases lie many cases in which it is difficult to pro- 
nounce with confidence, either that property is or that it is not m a per- 
son’s possession They then referred to the English conception of 
possession, which is as arbitrary as it is con\entional, and apprehending 
that the difficulty, sufficiently great in itself would be increased by a 
definition which should pronounce that in a set of cases arbitrarily 
selected fiom the mass, “property is m the possession of some party m 
whose possession, according to the understanding of all mankind, it is 

iiotACxa) 


“,For the purpose of preventing any difference of opinion from aris- 
ing in cases likely to occur very often, we have laid down a few 
rules, ^^4) which we believe to be in accordance with the general sense 
of mankmd^'5) as to what shall be held to constitute possession But, 
in general, we leave it to the tribunals, without any direction, to deter- 
mine whether particular property is at a particular time in the posses- 
sion of a particular person or not It was admitted that this state 
of the law was to create much uncertainty, but the provisions of section 
72 were commended to be brought into requisition in such cases “ The 
effect of that clause will be to prevent the Judges from wasting their 
time and ingenuity in devising nice distinctions If a case which is 
plainly of theft comes, before them, the offender will be punished as a 
thief If a Case which is plainly breach of trust comes before them, the 
offender will be punished as guilty of breach of trust If they have to 
try a case which lies on the frontier, one of those thefts which arc 
hardly distinguishable from breaches of trust, or one of those breaches 
of trust which are hardly distinguishable from theft, they will not 
trouble themselves with subtle distinctions, but, leaving it undetermined 
by which name the offence should be called, will proceed to determine 


(12) Note N, p 160 

(13) Ih 
(4) S 27 

Apparently they were not, for the 
authors' sections were modified and one 


of them, at any rale, eliminated This 
was s 19 which denied a juridical person 
(eg, Government of India) the right of 
possession as such 
(16) Note M 
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what IS infinitely of greater importance, what shall be the punish- 
ment ^' 7 ) We have thus then a state of law in which the object to be 
protected is not invariably certain, and even the possession of which 
is incapable of an exact definition These are the necessary limita- 
tions of the chapter, subject to which it must be understood and 
applied ” 


4057 , Assuming however, some knowledge of possession (§§265- 
270), it affords a convenient dividing line between 
^1®** f n* . the offences against property It will be observed 
los&essiol ^ that out of the ten principal offences, here dealt 

with, at least six relate to acts of dispossession of 
property in one's possession, while the rest relate to the wrongful con- 
version of property of which a person in relation to whom the offence 
is considered was already out of possession. The offences of theft, 
extortion, robbery, cheating, mischief and criminal trespass are instan- 
ces of the first, while criminal misappropriation and breach of trust and 
receiving stolen property are instances of the latter. The remaining 
offence, fraudulent deeds and dispositions has no relation to possession, 
though, if at all, it should probably be placed in the first class of 
offences. 


Possession being then the one common element in these offences, 
the only distinguishing features they possess is in the intention and act 
and the manner of its execution Essentially there is no difference 
between them. For instance, take the case of theft, extortion, and 
cheating These are three offences which have the same purpose in 
view, but the modus operandi is, in each case, different In theft the 
deprivation of property takes place by its concealment, in extortion, by 
forcible acquisition, and by guile in cheating. But these are merely 
plans of attack, which may be used singly or in combination. For 
instance, theft may be accompanied by the use of force, in which case 
law regards the mental malignity as additionally dangerous, and it, 
therefore, punishes such acts as a distinct offence, which it calls rob- 
bery. So again, theft may be committed by cheating, but in which 
case, law regards the thief as less desperate than a robber, and he is, 
therefore exposed to no greater penalty Again, the less the danger of 
permanent deprivation of property, the more considerate is law to those 
who offend against it. This accounts for the comparatively light 
punishment to which criminal trespassers are exposed, and it accounts 
for the gradation of penalties apportioned to the value of property des- 
troyed by mischief. The offences against fraudulent deeds and docu- 
ments border upon cases in which the measure of criminality is deter- 
mined by the degree of dishonesty and fraud ” — terms which are not 
absent from civil wrongs, but which only become criminal when they 
transcend that undefinable limit which divides the civil from criminal 
liability 


( 17 ) Note M. 

(18) It IS probably for this reason that, 


in English Law, all these offences are 
only classed as larceny. 
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378 . Whoever, intending to take dishonestly any move- 
able property out of the possession of any 
person without that person’s consent, moves 
that property in order to such taking, is said to commit theft 

Explanation I. — A thing so long as it is ittached to the 
earth, not being moveable property, is not the subject of 
theft, but it becomes capable of being the subject of theft as 
soon as it is severed from the earth 

Explanation 2 — moving elTected by the same act which 
effects the severance may be a theft. 

Explanation 3. — A person is said to cause a thing to move 
by removing an obstacle which prevented it from moving or 
by separating it from any other thing, as well as by actually 
movmg it. 

Explanation 4 . — K person, who by any means causes an 
animal to move, is said to move that animal, and to move 
everything which, in consequence of (he motion so caused, 
IS moved by that animal. 

Explanation 5. — The consent mentioned in the definition 
may be expressed or implied, and may be given either by the 
person in possession, or by any person having for that purpose 
authority either express or implied. 


Illustrations 


(a) A cuts down a tree on Z's ground, with the intention of dishonestly taking 
the tree out of Z's possession without Z's consent Here, as soon as A has seveied 
the trees in order to such taking, he has committed theft 

(h) A puts a bait for dogs in his pocket, and thus induces Z's dog to follow 
It Here, ^if A's intention be dishonestly to take the dog out of Z's possession 
without Z*s consent, A has committed theft as soon as Z’s dog has begun to 
follow A 


(c) A meets a bullocK carrying a box of treasure He drives the bullock in 
a certain direction, in oider that he may dishonestly take the treasure As soon 
as the bullock begins to move, A has committed theft of the treasure 


(d) A being Z*s servant, and entrusted by Z with the care of Z's plate, dishonestly 
runs away with the plate, without Z's consent A has committed theft 


(rt Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, till 
Z shall return. A carries the plate to a goldsmith and sells it. Here the plate was 
not-^in Z s possesion It could nut therefore he taken out of Z’s possession, and A has 
not committed theft, though he may have committed criminal breach of trust 


if) A finds a ring belonging to Z on a table m the house which Z occupies Here 
the ring is in Z s possession, and if A dishonestly removes it, A commits theft 

(p) A finds a ring lying on the high-road, not in the possession of any person 
property^ commits no theft, though he may commit criminal misappropriation of 
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(h) A sees ^ tmg belonging to Z lying on a table in Z's house Not venturing to 
misappropriate the ring immediately for fear of search and detection, A hides the ring 
in a place where it is highly improbable that it \ m 11 e^er be found hy Z, with the 
intention of taking the ring from the hiding place and selling it when the loss is 
forgotten Here A, at the time of first moving the ring, commits theft 

(7) A deluers his watch to Z, a jeweller, to be regulated Z carries it to hib 
shop A, not owing to the jeweller any debt for yhich the jeweller might lawfully 
detain the watch as a security, enters the shop openly, takes his watch by force out of 
Z's hand, and carries it away Here A, though he may have committed criminal 
trespass and assault, has not committed theft, inasmuch as what he did was not done 
dishonestly 

{]) If A ow^es money to Z for repairing the watch, and if Z retains the watch law- 
fully as a security for the debt, and A takes the watch out of Z'’s possession, with the 
intention of depriving Z of the property as a security for his debt, he commits theft, 
inasmuch as he takes it dishonestly 

(k) Again, if A, having pawned his watch to Z, takes it out of Z’s possession, 
without Z’s consent, not having paid what he borrowed on the watch, he commits theft, 
though the watch is his own property, inasmuch as he takes it dishonestly 

(/) A takes an article belonging to Z out of Z’s possession without Z’s consent, 
with the intention of keeping it until he obtains money from Z as a reward for its 
restoration Here A lakes dishonestly, A has therefoie committed theft 

(m) A, being on fiiendly tcfms with Z, goes into Z s library in Z’s absence, and 
takes a book without Z’s express consent for the purpose merely of reading it, 
and with the intention of returning il Here, it is probable that A may have con- 
ceived that he had Z’s implied consent to use Z’s book If this was A's impression, 
A has not committed theft 

(«) A asks charity from Z’s wife She gives A money, food and clothes which 
A knows to belong to Z, her husband Here it is probable that A ma> conceive 
that Z’s wife is authorised to give away alms If this was A's impression A has 
not committed theft 

(0) A IS the paramour of Z’s wife She gives a valuable property, which A 
knows to belong to her husband Z, and to be such property as she has not authority 
from Z to give U A takes the property dishonestly, he commits theft 

(/») A, m good faith, believing property belonging to Z to be A’b own property 
takes that property oul of Z’s possession Heie, as A does not take dishonestly, 
he does not commit theft. 


Synopsis. 


(1) Analogous Law (4058-4060) 

(2) Wlmt IS Theft (4061-4065). 

(3) Primary and Secondary 

Intention (4064) 

(4) Moveable Property «4no6- 

4069). 

1 5) Earth (4067). 

(6) Water (4068) 

(7) Gas and Electricity (^069). 

(8) Animals Ferae Natume 

(4070-4073) 

(9) Property If Dead, Tamt or 

Confined (4071) 
aO) Fish (4072-4073). 

(11) Oysters (4074). 

(12) Chanks (4075). 


(13) Domestic Animals (4076) 

(14) No Property (4077-4078). 

(15) Human Body (4077) 

(16) Caracass (4078) 

(17) Abandoned Property (4079- 

4082). 

(18) Property may be Valueless 

(4081-4082) 

(19) Property must have Some 

Value (4083) 

(20) Property must be In Posses- 

sion (4084-4085) 

(21) Bona Fide Claim (4086- 

4088) 

(22) Right to Crops (4089) 

(23) Mistaken Right (4090) 
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(24) Taking from Joint Possession (29) Possession of Another 

( 4091-4093) Necessary (4101-4102). 

(25) Theft by Husband and Wife (30) Taking must be Without 

(40Q44096) Consent (4103-4105) 

(26) Hindu Law {409S) (31) Consent by Agent (4106- 

(27) Mahomedan Law (4096). 4107) 

(28) Theft by Owner of Ins Ozvn (32) Moving Necessary (4108- 

Property (4097-4098) 4114) 

4058. Analogous Law. — There is nothing in English Law corres- 
ponding to the offence of theft as here defined There is no doubt the 
offence of “ larceny/’ but text writers on criminal law confess to the 
confusion into which that subject has been thrown by the cases decided 
on the subject (^9^ As it is, larceny wil?bear some comparison with 
the offence of theft, but it necessarily possesses some characteristic 
differences which dictate extreme caution in drawing upon the English 
precedents even for the purpose of illustration Larceny is said to be 
the wrongful or fraudulent taking and carrying away by any person of 
the mere personal goods of another, from any place, with felonious 
intent to convert them to the taker’s use and make them his own pro- 
perty without the consent of the owner. 

4059. As to this definition it will be observed that it only contem- 
plates theft from the owner In other words under the English Law 
of theft there can be no theft of property unless it is property with an 
owner. Under this definition it is not necessary that the property 
should necessarily have an owner, it will suffice if it is in some one’s 
possession. 

S’ccondly, under English Law larceny is taking a thing out of the 
possession (actual or constructive"! of the owner; but in the case of 
theft there need be no owner, and if an owner, no possession, the act 
constituting the offence being complete no sooner a person in posses- 
sion is dispossessed. 

Thirdly, under English Law, larceny could only be committed in 
respect of personal goods, and it rigidly excludes anything that savours 
of the reality, and was at the time it was taken a part of the freehold 
Consequently, as title-deeds are regarded as sinews of the land to which 
they relate there can be no larceny in respect of them, though, of 
course, in this respect this definition is less technical and more general, 
since anything severed from the earth is here regarded as moveable pro- 
perty and, as such, it may be the subject of theft/^^^ 

Fourthly, it is of the essence of larceny that the property must have 
been taken with a view to permanent appropriation, but theft regards 
even temporary dispossession as sufficient, even though the thief may 
have intended to restore the thing stolen eventually to the owner' 
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Fifthly, Icirccny is not complete merely on movanj the thing* out of 
its place, to complete it the thief must have, though even foi a moment, 
the enlne and absolute possession of , but theft under the Code is 
complete merel} with the moving called asportaiiov 

Lastly, larceny takes account of a claim of right, so that the mere 
removal of goods without the owner’s consent is not larceny unless it 
was without any colour of right, but it will in the same circumstance 
be theft, which is a removal without consent independently of a claim 
of right 

4060. It will thus appear that larceny is a much narrower crime 
than theft for which there is no exact counterpart in English Law 
But while the two offences oLlarceny and theft possess many points of 
difference, they also possess^'^as indeed they must, many common ele- 
ments For instance, dishonest intention (ammo furandt), non-consent, 
and the exclusion of immoveable property from the domain of theft 
are points upon which the two systems are coincident Then ‘again, 
while under English Law a mere colour of right would exculpate the 
offender, the same right if bom fide asserted, would equally suffice to 
exonerate the accused under the Code Really speaking the difference 
between the two offences is one of degree. 

4061. What is Theft? — As in the generality of offences punish- 
able under the Code, this section subordinates the accused’s act to his 
intention, which it regards as the sole criterion for determining his 
criminal responsibility Intentionality must, again, be confined to a 
particular purpose, and that must to take “ dishonestly any moveable 
property out of the possession of any person without that person’s con- 
sent ” The intention of the man must be to take “ dishonestly a 
term^ which the Code defines as doing anything with the intention of 
causing wrongful gain to one person, or wrongful loss to another per- 
son.^^^ Now, as wrongful gain and loss refer to gain and loss of pro- 
perty by unlawful means/^) it follows that dishonesty is nothing more 
than the adoption of unlauuful means for the acquisition of property to 
which one is not legally entitled Legality is thus the test of "^dis- 
honesty. If the act was legal, it is honest whatever may be its moral 
turpitude But the mere illegality of the act and means does not make 
the actor a thief. For if it were so, theft w^ould cease to be a crime 
to which a considerable amount of social indignity necessarily attaches 
Its chief ingredient, consequently, lies in the intention to adopt an 
unlawful means to secure an illegal gam The intention of wrongful 
appropriation called the animus furand^ is not then necessary for theft 
under the Code, nor need the taking be lucri causa ” or for the pur- 
pose of gain. 

^ 4062. All that the Code requires is, that there must be the inten- 

tion to take by ui|ilawful means, and in pursuance of that intention the 
property must be' moved. Such intention must necessarily accompany 

^ j 

''24) Cherry's cas^, 1 Leach, 236, Note 
(25) Lat abs, ^ rom, and porto, to 

\ 


carry— a carrying away 

(1) S 24 

(2) S 23 

(3) 
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the moving, otherwise there can be no theft This is not expressly laid 
down in this section, but it is necessarily implied by the words “ intend- 
ing to take,” and it is otherwise t>bviuus If the taker did not ori- 
ginally possess such intention, but acquired it afterwards, he could not 
be convicted of theft though he may be guilty of misappropriation 
Of course, it is sufficient for the crime that the offender moves the pro- 
perty to “ take it ” It may not be to appropriate it permanently, nor 
indeed, to take it for himselt, or for the purpose of gam, lucri causa^ 2 lS 
It IS termed in English Law, for, as has been remarked, before the' dis- 
honest taking may be as much for wrongful gam to one, as for causing 
wrongful loss to "another, in wffiich case the taker may not retain the 
property for a single instant 

Such w^as the case of a landhjrd w’br^^made over his tenant’s cows 
to a pressing creditor of the latter, whereupon the tenant prosecuted 
the landlord'^for the removal of her cow^s and delivery of them to the 
creditor, whereupon it was held by Sir Lames Peacock that the act 
amounted to theft in point of law, adding “Could it be said that a 
servant w^ould not be guilty of theft if he were to deliver over his mas- 
ter’s plate to a pressing tail(>r, and tell him to pay himself The 
same view’ w^as taken in another case which exercised a Full Bench of 
the Calcutta High Court In that case the creditor’s servants had 
forcibly removed his debtor’s cattle to use a pressure upon him to pay 
up his debt, and the question w’^as whether the act ciniounted to theft. 
Now, it will be observed, that the only five essential ingredients of this 
offence as defined in this section are (i) An intention to lake some 
moveable property, (ii) the taking intended must be dishonest, (m) it 
must be from the possession of another, {iv) without his consent, and 
(v) in pursuance of the said intention the property must be moved. 


4063. All these five elements will be found to be present in the 
above cases, and the act was, consequently, held to 
Li^ri*Caiisa *^“*^*”^* amount to thett But in a latter case this case 
w^as chstinguished on the ground that there the 
creditor had himself seized the goods Where, therefore, the accused, 
a ticket checker in the service of a Steamer Company found a passen- 
ger travelling without a ticket. Whereupon^hc took possession of his 
umbrella to compel him to pay up the fare the Court acquitted him of 
theft holding that his conduct might be overzealous but it was not 
thievish in that he had no intention to appropriate the umbrella to his 
own use.f'^ This view was confirmed m another case in which the 
servant had removed his master’s goods in order to coerce him to pay 
up his overdue wages. Rut, it is submitted, there is really no differ- 
ence in principle betw^een the two classes of cases. In this respect the 
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Code presents a wide departure from the accepted rules of English 
Law, under which ammus furandi or Incn causa is the gist of the crime 
These two terms are interchangeabl}^ used in English Law, but their 
exact meaning is still the subject of much discussion, though it is said 
that what is implied by them is this, that the goods must be taken into 
the possession of the thief with the intention of depriving the owner of 
his owneiship in them 

As understood m this sense there may be room for ammus furand^ 
even in the definition of theft in this country, but it is a phrase of un- 
certain import, and had better be left alone At the same time the 
definition of theft must be confined within reasonable limits — for other- 
wise it is comprehensive enough to embrace within its purview even 
cases which will make the definition look absurd For example, sup- 
]K)se the case of a watchman kept against poachers, who finding them 
in his master's fisheries seizes their nets, refusing to deliver them up 
to the poadiers or the police without his master's permission ■* Could 
he be convicted of theft ^ Tn one sense he is guilty of that offence, for 
his act also presents all the five essential elements necessary for that 
offence He was, however, acquitted on the ground that he had acted 
bona fide in the interest of his employers But so may have the cre- 
ditor’s servants m the last case The only ground upon which the find- 
ing might be justihed is that stated by the draftsmen, who wrote. 
“ By one of the general exceptions f'"*) which we have proposed it is 
provided, that nothing shall be an offence by reason of any harm which 
it may cause, or be intended to cause, or be known to be likely to 
cause, if the whole of that harm is so slight that no person of ordinary 
sense and temper would complain of such harm This provision will 
prevent the law of theft from being abused for t'he purpose of punish- 
ing those venial violations of the rights of property which the common- 
sense of mankind readily distinguishes from crimes, such as the act of 
the traveller who tears a twig from the hedge, of a boy who takes 
stones from another person’s ground to throw at birds, of a servant 
who dips his pen m his master’s ink”f^3) (§§ 4086-4088) 

4064. Evidently, section 99 will have to be more liberally cons- 

Primary and Se- section from being reduced to 

condary Intention. bathos Take for example another case The 
appellant had been wrongly accused by his master of 
the theft of a box He thereupon removed it and left it concealed m a 
cowshed to give his master a lesson The Sessions Judge told the 
Jury • “ If you find that the accused removed the box to put the owner 
to trouble, that is causing wrongful loss to the owner, then the act is theft " 
The jury found that the taking was with the intention of putting the owner 
to trouble The^ Sessions Judge convicted him, but on appeal the con- 
viction was set aside by Baneijee and Wilkins TJ., who justified his finding 
by reference to section 23 which defines “wrongful loss," adding: “Of 
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course, when the owner is kept out of possession with the object of depriv- 
ing him of the benefit arising from the possession even temporarily, the 
caw>e will come within the definition Rut where the owner is kept out of 
possession tempf>ranl\, not with an} such intention, but only wnth the 
object of causing him tiouble in the sense of mere mental anxiety, and wnth 
the ultimate intention of restoring the thing to him wnthout exacting or 
expecting an\ recompense, it is difficult to say that the intention amounts lO 
causing wu'ongful loss in any sense Rut, it is submitted that this reason- 

ing IS not sound In the first place it assumes intention and motive Lo he 
the same wffiich of course, they are not And if this reasoning be 
sound, why should not the creditor who seized his debtor’s cattle, be held 
equally exempt from punishment, since the same reasoning would exactly 
fit his case also 

Of course, in England such a case would present no difficulty, for 
there, since amnius furandi or an intention to appropriate permanently^ 
being the gist of the crime its lemporaiy deprivation is no iheft whether 
because the taker takes them under colour of right, or, as a creditor, to 
put the screw on the debtor so as to make him pay up his debt ^'7) Let us 
suppose another case The accused maliciously seize the complainant's cattle 
while grazing on fallow land and instead of taking them to the nearest 
pound drive them to a pound in the next district some 12 or 14 miles 
distant. Are they guilty of theft ^ All the five elements before set out will 
be found to be present in their case But it was held that they were not 
guilty because the wrongful loss of the animals was only temporary, and 
the other heavier loss of money paid in fine w^as not within the com- 
prehension of section 23 which refers to the loss of a thing to which the 
loser was legally entitled But it is submitted that the Code does 
not exempt otherwise than under section 95 the tempoiary loss of one’s 
property/^^^ and the case does not appear to be otherwise distinguishable 
Indeed, even actual taking is not necessary to constitute the offence Merely 
“ moving ” the property of another is sufficient, 

4065, Again, since the intention to take one’s property illegally by 
unlawful means constitutes the furtive intention necessary to constitute 
theft, secrecy is by no means its necessary ingredient though secrecy is 
usually associated with theft The taking must, however, be of ‘‘ moveable 
property ” and it must be out of the possession of any person ” More- 
ovei, the intention must be dishonest at the time it is moved,^^*^^ and not at 
any rime afterwards In the latter case, the accused, would not be neces- 
sarily innocent, though he could not be convicted of theft 

4066- Moveable Property. — ^The term “ moveable property ” is 
defined in section 22 as including corporeal property of every description, 
except land and things attached to the earth, or permanently fastened to 
anything which is attached to the earth It is further explained in this 
section that a thing so long as it is attached to the earth, not being .move- 
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able property, is not the subject of theft, but it becomes capable of being 
the subject of theft as soon as it is severed from the eaith Of course, 
from the fact that moving is necessary to constitute and complete theft, it 
follows that the offence must be necessarily confined to moveable property 
So m England the offence can only be committed in respect of personal 
chattels, though in this respect the English rule is much narrower, as it 
excludes an> thing savouring of realty 

So at one time there could be no larceny of title-deeds relating to land 
which were legarded as a part of it/-^^ so much so that even the box m 
which they were contained could not be made the subject of theft But 
in this respect the rule has now been altered by Statute, ^"^3) which has also 
enlarged the rule so as to make mere cJioscs m action, such as bonds, bills 
and the like capable of larceny, ^- 4 ) though they were also at common law 
not the subject of theft, for they were said to be of no intrinsic value ^"^3) 
But though these are now classed as moveable property, there still remain 
things which are not the subject of larceny in England, though they aie 
moveable property for the purpose of this section such aie crops, grass, 
trees, minerals and other things attached to the earth for which the wrong- 
doer IS m England still only civilly liable, though he would be here liable for 
theft for their removal Even in England it is said that if the owner or 
stranger sever them, or even the thief sever them at one time and at 
another time come and take them away, it is a larceny, provided that in 
the latter case the severance and the removal were not effected with 
the same intention 


4067. Eliminating this artificial rule, the English and Indian rules 
fn Earth respect virtually identical But all the 

^ same this subject has to be considered dissociated 

from its English analogue So while the earth cannot be the subject of 
theft, earth, that is, soil removed from the earth, and all component parts of 
the soil, inclusive of stones and mmeraks, when severed from the earth or 
land to which it was attached is moveable property capable of being the 
subject of theft, so that whoever dishonestly removes such earth from the 
earth, commits theft ^ 3 ) The accused had dishonestly carried away a 
hundred cart-loads of earth from the complainant's land. It was held that 
he was gmlty of theft As Parsons, J , said * “ By severance things that 
are immoveable become moveable, and it is, m my opinion, perferctly 
correct to call those things attached which can be severed ; and undoubtedly 
it is possible to sever earth from the earth, and attach it again thereto In 
places where earth is scarce, it is a common article of purchase and sale A 
cart or donkey load of earth may be bought any day in the bazar This 
earth is certainly moveable property, and it has become so by reason of its 
having been severed from the earth to which it was once attached, and to 
which it will again become attached when deposited thereon Under the 
Penal Code, it does not matter by whom the severance is effected, and a 
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person is said to cause a thing to move by separating it from any other 
thing while ‘ a moving ’ effected by the same act which effects the severance 
may be theft ”^4) 

A swamp, the property of Government, was surrounded with police 
guards by Government to prevent the salt being removed^ It was held that 
the taking against the will of Government and with the intention of obtaim 
mg an unlawful gam of salt, which had been spontaneously produced on 
the swamp was theft So the Court remarked “ We cannot distinguish 
this case from theft of wood in a reserved forest, except that salt is actually 
a part of the soil while trees are not, yet things immoveable become move- 
able by severance and this would apply to severed parts of the soil, e g , 
stone quarried, minerals, iron or salt collected, as well as to timbei which 
has grown, or edifices which have b^en raised on the land 

But, of course, the case was held different where the accused had re- 
moved earth worth two pice from a channel bed belonging to Government, 
unle<5s the removal was shown to be dishonest which could not be assumed (7) 


4068. So water, whether stagnant or running may be the subject of 
tt) Water, ownership, and therefore of theft, provided that it 

is reduced into possession, as by being confined into 
definite channels or in pipes So the appellants who supplied water to 
consumers conveyed by means of pipes prosecuted the respondent of larceny 
for having taken their water from one of their Laps without having agreed 
to pay for the same, it was held that water under the circumstances and in 
the condition described in the case could be the subject of larceny ^9) But 
where the water ran freely through a channel from the river and flowed 
into some ]hil from where it was diverted for irrigation, it was held that 
so long as it flew through the channel, it could not be made the subject of 
theft, and the accused who cut the embankment of the channel diverting 
the stream for the purpose of irrigating their own fields could not be 
convicted of theft Presumably, in this case the channel was natural 
and did not belong to the complainant: if so, there was no case of theft, 
but could it be a case of mischief? It was held by Geidt, J , with whom 
Woodroffe, J , reluctantly concurred that it was a case of mischief under 
Section 430 The question will have to be considered under that section 
Pioperty, otherwise moveable, does not cease to be moveable because it is 
used for residence, as for example, a house or boat.OO Indeed, though 
a house as such cannot be the subject of theft, there may be a theft of its 
materials if removed with the intent necessary to constitute theft 


4069. So there may be the theft of luminants, such as gas or electri- 
city ^^3) The prisoner was a consumer of gas 
supplied by the prosecuting company The 'latter 
sold their gas to consumers to be paid for as indicated 
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by a metre which they attached to the pipe conveying the gas to the prison- 
er’s residence The prisoner had without the knowledge of the company 
caused to be inserted another pipe from his pipe befoie it reached the 
metre, and through which he used to divert a quantity of gas before it could 
reach the metre He was indicted for larceny and Martin, B , told the 
jury that if the entrance pipe was used by the company for the conveyance 
of their gas by the permission of the prisoner, but that he had not by his 
contiact any interest in the gas or right of contiol over it until it passed 
the metre, his property in the pipe was no answer to the charge; that there 
was nothing in the nature of gas to prevent it being the subject of larceny; 
and that the stop-cock on the connecting pipe being opened by the prisoner, 
and a portion of the gas being propelled through it by the necessary action 
of the atmosphere, and consumed at the Imrneis, there was a sufficient 
severance of that portion from the vtilume of gas m the centre pipe to 
constitute an asportavit, and that if the gas w^as so abstracted with a 
fraudulent intent, the piisoner was guilty of larceny, and upon which the 
jury convicted him' in such a case the fact that the property stolen 
was gas would make no difference in the offence, for the offence depends 
upon the removal of a thing without the consent of the person in possession, 
and the question is the same whether the thing lemoved be wine from a 
ban el or gas from the pipe. As Martin, B , put it If there was a spout 
in a stable to get corn from a bin, ^ and the ostler by boimg a hole higher 
up got the corn out and took it aw^ay for himself would not that be 
larceny The* same principle governs the case of electricity which is 
energy and as such property capable of possession If, therefore, a 
person were to lap its current and diveit it for his own use without the 
consent of the owner, he would be guilty of theft within the meaning of 
this section 


(4) Property If 
dead, Tame or Con- 
fined. 

has been abandoned 


4070. Animals Ferae Naturae. — ^A thing may, however, be move- 
able property, and still not m possession of any 
person, in which case its appropriation would not 
constitute theft Such things may be those which 
had never an owner, or those of which the ownership 
To the former class belong animals f('rc^ naturm 
in their wild state and when they cannot be the subject of larceny, even 
though the forest of which they are the denizens may be the subject of 
private ownership So also wild animals, such as hares or deer though 
not ferocious, are still res nullius so long as they remain in their native 
haunts, and have not be&n trained or confined, in which case all wild 
animals becom^e private property and are then capable of theft So tame 
hawks/*^^ pigeons and pheasants^^^) are the subjects of private 
ownership and may be the subject of theft. 


And so in England bees which are reared in private farms may be 
the subject of theft So Blackstone obseiwed: ‘'Occupation, that is, 
hiving or including them, gives the property in bees ; for, though a swarm 
lights upon my tree, 1 have no more property in them till I have hived 
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them, than I have in the birds which make their nests thereon and, there- 
fore, if another hives them, he shall be their proprietor, but a swarni, which 
fly from and out of my hive, are mine so long as I can keep them in sight 
and have power to pursue them; and in these circumstances no one else 
is entitled to take them 

The question in the case of wild animals is not whether they are wild 
and unreclaimed, but whether they have been reduced into possession, or 
were under the owner's control <^0) So, as a rule, theft cannot be committed 
of deer, hares, or conies in a forest chase, or warr^; of fish in an open 
river or pond; of wild fowls when at their natural liberty; of old pigeons, 
out of the dove-house, or even of swans, though marked, if they range 
out of the royalty, because it cannot be known that they^ belong to any 
person/^^> So in the case of apimals ferae naturae it is said that 
property in them can only be acquired if they are dead, tame or confined, 
otherwise they are presumed to be in their original state (^3) Property in 
them cannot however, be acquired by a sportsSman by merely killing them, 
so as to confer on him a right to proceed against a person who stealthily 
removes the carcass before it is picked up by him/^4) But evidently the 
case would be otherwise if tihe sportsman, after killing the animal, set a 
watch upon it, and the thief stole in and removed the carcass. 

4071. As regards the young ones*" of such animals, the rule appears 
to be that property in them vests in the owner of their dams so long as 
they derive nourishment from them and remain with them So it has 
been held that young pheasants hatched by a hen, and under the care of 
the hen in a coop, although the coop is in a field at a distance from the 
dwelling-house, and although the pheasants are designed ultimately to be 
turned loose, and partridges about three we'eks old and able to fly a 
little, which have been hatched and reared under a common hen, and 
afterwards remain about the prosecutor's premises with the hen as her 
brood and sleep under her wings at night, although neither the hen nor 
the partridges are in a coop or otherwise confined^^^ and pigeons 
which, though they have free access to the open air, are tame and 
reclaimed, and return to their roost may be all the subject of theft. 
So a peacock, though a fern nature, may become the subject of owner- 
ship by being tamed, if it remained in the owner's village and did not 
consort with other wild peacocks of the neighbourhood. ^3) 

4072. As regards fish, though they are fefce natures, still they 

(5^ Fish made the subject of private ownership 

^ ^ * under circumstances peculiar to them. As a rule 

fish in the open sea, or navigable creeks or rivers, or indeed any public 
river or lake cannot be made the subject of private ownership, so long 
as they are not stored or bred there, or confined within an enclosed 


(xp) 2 Black 393. 

(20) Per BoyiU, C. J., in Roe, ii Cox 


534 / ^ ^ 

(21) 3 Inst 109, no; I Hale, 510; i 
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(22J I Hale, SI I. 

(23) Unsdde, 4 F. S F. 56; Rouph^s 
case, 2 East 607, 


(24) Roe, 11 Cox. 554. 

(25) Gory, 10 Cox 23 
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space, and are therefore free to go wherever they please ^4) Such 
would be the case where they are bred in a tank or reservoir and 
there is evidence to show that they had been restrained of their 
natural liberty, and were liable to be taken according to the pleasure 
of the owner, or, in other words, if they had been in the power and 
dominion of the owner of the tank ^5^ The test in such a case is 
whether the fish could have escaped If the fish are so confined as 
to be unable to escape, they become the subject of theft So 
whether fish in a tank may or may not be the subiect of theft would 
depend upon the depth of water ttierein If it runs so low that the 
fish cannot escape they become the subject of ownership. But if the 
water is sufficient to enable them to escape from a circumscribed area 
then they become ferae naturae and cannot be the subject of theft ^7) 
But where the tank though private is not enclosed from, all sides, and 
the fish were not reared and preserved therein, but found their way 
there through the overflow of the neighbouring channel, which was 
connected with other flowing streams, and at the lime of inundation 
fish were at liberty to escape from the tank, they could not be held 
to be reduced into possession so as to cease to be ferae naturae, and 
as such be the subject of theft In such cases the fact that the 
creek or the tank^^^^ itself was the subject of private ownership, or 
that the owner had been accustomed to lease out the fishing rights 
therein — a fact which may be known to the accused — ^would not make 
the removal of fish theft, though it will undoubtedly be a wrong civilly 
actionable 


4073. The rule that fish in the sea or open creeks or public rivers 
cannot be the subject of theft only implies that the act of taking them 
from there is not theft : it does not mean that such fish cannot be stolen 
after it has been reduced into possession by catching or confining them 
to prevent their escape. The prisoner was employed by the prosecutor 
as the master of fishing-smack engaged in catching fish in the North 
Sea, and which was brought to and sold at Grimsby He was in full 
charge and control of the smack The fish caught used to be deposited 
in the hold of the vessel, which remained under the sole direction of 
the prisoner till his arrival at his destination On the occasion in 
question he put into the harbour of an intermediate porf for the purpose 
of having a new trawl-net mounted, and whilst there a boat came from 
the shore and the prisoner ordered some of the fish to be taken out 
of the hold and put into the boat which then returned ashore where 


(4) Kasht Chunder v Hurkishore, ig 

W R 47; Khetter Nath v. Indro Jalia, 
16 W R 78; Bhusun v. Dinonathj 20 
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Bhagtram Dome v Abar Dome, 15 C 
388, Madhab Harij 15 C 388, notej 
contra in Modhoo Mundle v Umesh 
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Subba Redd% v Munshoor All, 24 M 81, 
dissented from in Subbiah, 36 M 472; 
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the prisoner was shown to have sold the fish and appropriated the 
proceeds It was held that the fish had been reduced into possession 
of the prosecutor as soon as they were deposited in the hold, and that 
the prisoner was rightly convicted of larceny.^^*^^ 


4074. The question whether pearl and edible oysters are capable of 
O stars individual ownership has been considered m 

***’ America where it was said : “ It is obiected that 

oysters being animals ferae naturae there can be no property in them 
unless they be dead or reclaimed, or tamed, or in the actual power or 
possession of the claimant and that the want of such an averment is 
a fatal defect in the indictment The principle as applied to animals 
ferae jmturae is not questioned But oysters though usually included 
in that description of animals do not come within the reason or operation 
of the rule. The owner has the same absolute property in them that 
he has in inanimate things or in domestic animals. Like domestic 
animals they continue perpetually in his occupation and will not stiay 
from his house or person Unlike animals ferae naturae they do not 
lequire to be reclaimed, or made tame by art, mdustiy or educa- 
tion, noi tn be confined in order to be within the immediate power of 
the owner. If at liberty they have neither the inclination nor the powei 
to escape For the purpose of the present inquiry they are obviou.slv 
more nearly assimilated to tame animals than to wdld ones and perhaps 
more nearly to inanimate objects than to animals of either descrip- 
tion.’Tia) But this only show^s that oysters may be made the subject 
of owmership, but it does not imply that they are naturally or ordinarily 
so.^ So Green, C J., in the same case told the jury “ that if the oysters 
which w^ere planted by Hildreth (the complainant) were unlawfully 
taken by the defend.ant ;with the intent to steal them: if the oysters 
so planted could be easily distinguishable from other oysters that 
grew in the sound, if they were planted in a place where oysters 
did not naturally grow ; if the place where they were planted was 
marked and identified, so that the defendant and others going into the 
sound for clams and oysters naturally growing there could readily 
know that these oysters were planted and held as private properly 
and were not natural oysters, then the oysters w^ere the subject of 
larceny and the defendant might be convicted-^Tu) 


4075. The question whether the same rule should apply to chanks, 
(7) Chanks. which are |K)pularly included among shell-fish but 

^ fire in reality large molluses found residing in 
shells, found buried in a certain kmd of sand-bed or in the sandy crevices 
of the coral reefs on the Ramnad littoral shores, was much considered 
by the Madias Court in a case in which the Rajah of Ramnad had 
leased these beds situate five mSles off the coast (u his zemindari +o 
the complainant who charged the accused of theft for having refnoved 
them from ms monopoly. The d-efence was that the chanks had been 
taken from beds in the open sea and that, therefore, they were ferae 
naturae and not the subject of theft. It was conceded that the com- ’ 
pJainant s lessor had been from a time immemorial exercising the right 
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of leasing the chank beds out to other persons Qiank shells were 
used in religious services and m making Vcinuits c’rticles of jewelleiy 
such as bracelets 

It was held that there was nothing in chanks to cliscrimindte 
them from oysters, that chanks might as much as oysters be the 
subject of theft: “The fact that fish in a river or in an open and 
unenclosed tank have been held by the Courts in India not to be the 
subject of theft is irrelevant, because they aie so held by reason of 
their power to escape up or down the river or out of the tank and 
cannot, therefore, be regarded as in the possession of the owner oi 
the tank. But even fish if in an enclosed tank, so as to be under the 
control of the owner of the tank, are capable of being the subject of 
theft and even the young of* wild birds such as hawks or herons 
if found on a man's land may be the subject o£ larceny propter impot- 
owing to their inability to escape capture, or to pass from 
the possession of the owner of the land, though the old birds may 
not be the subject of larceny <^7) Even it chanks are in a certain sense 
ferae fiaturae we think that they should still be regarded as in possession 
of the owner of the chank bed propter impoicntiam and, therefore, cap- 
able of being the subject of larceny The Indian Penal Code, how- 
ever, in dealing with theft has no special provisions regarding animals 
ferae or domttaa naturae 

The question in each case is whether the animal is the propeity of 
another and was dishonestly taken out of his possession. It seems 
to us that there is nothing in the nature of a chank, whether it be a 
dead shell or the living molluse, which prevents it from being the 
subject of property, and that when it lies in its sand-bed under the 
sea, It is as much as in the possession of the owner of the sand-bed as 
the coal that lies buried in the ground; and the snail that crawls on 
the dry land and the worm that burrows in the earth in possession 
of the owner of the land where they are found.’'^^^' This case hovv- 
ever, refer, only to the beds within the ordinary territorial jurisdiction 
of the Courts. It does not refer to beds in the open sea, where the 
property whether m chanks or oysters cannot be claimed by any one person 
to the exclusion of the rest 


4076. There can of course, be no question about property in am- 

(8) Domestic An' domiiae naturae such as horses and cattle, 

{ ) ome* c m- animals whether ferae or domitae naturae 

** which serve for food as sheep, swine, poultry and 

turkeys.^^9) In England, it was a rule of common law that property 
could only be claimed in domestic animals which are either useful or 
used as food. It could not be claimed in others such as dogs, ferrets 
and others, which though tame and saleable were held to have been 
kept only for whim or pleasure, but this defect m the law has since 
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been made good by Statute/-^^ Needless to add, such animals, whether 
kept for food or service or pleasure would be classed as property under 
the Code. 

4077. No Property. — But though the word ''moveable property” 

it is not large enough to include such a 
^ ^ thing as the body of a human being, dead or alive. 

Indeed, seeing that the property here spoken of must be in the posses- 
sion of another person, a human being is necessarily excluded, as he 
cannot be in the possession of another person. x\nd as regards the 
human corpse, the rule in England is that it cannot be the subject 
of larceny,<^2) and Burkitt, J , held the same rule to be applicable to 
this country in a case in which the accused had assaulted the deceased 
from the effects of which he is said to have died, and whereupon to 
prevent the body being taken for autopsy to ascertain whether the 
deceased had died in consequence of the injuries inflicted on him by 
the accused, the latter stole it while it was lying outside the house 
of the mother of the deceased and threw it into the river. The accused 
was thereupon convicted of theft but on appeal the conviction was set 
aside on the ground that the corpse was not property within the 
meaning of this section 

It was, however, conceded that though this was ordinarily the case 
property might be created in corpses, preserved as mummies or the 
like in museums or scientific institutions. In England corpses are 
deemed to be no property, because property there must have some 
value, at least a farthing. But t-here appears to be no such rule in this 
country and one fails to see why the English rule should apply to 
this country. At any rate, it is a misdemeanour in England to re- 
move without lawful authority a corpse from a grave C 24 ) to prevent 
a coroner’s inquest<^s) or to dispose it of without lawful authority 
for the purpose of dissection and for gain and profit.C^) Consequently, 
the fact that the body cannot be made the subject of larceny is a 
merest technicality which occasions there no failure of justice, and it 
would be awkward if the theft of a corpse could not be punished under 
the Code, and is not otherwise punishable. 

4078. Even in England, though there is no property in a corpse 

(lO) Carc&ass. there is property in a carcass of a deceased 

3,nimal, so that if the owner buries it and another 
disinter it and sell, he could be indicted for theft. But on this point 
the Indian rule would appear to be divergent, for 5a a case in which 
the owner had buried his bullock which he suspected to have been 
poisoned it was held to amount to abandonment of property therein, 
so that there could be no theft if another disinterred it for the sake of 
Its hide.(J> 


(21) 24 & 2$ Viet, c 96, ss, 21, 22 
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4079. Abandoned Property. — But there can be, obviously, no pro- 
oertv in goods or things abandoned. , So there can be no property in 
a bull set at large in accordance with the religious precepts of the 
Hindus enjoining the liberation of a bull at the performance of a 
shradha ceremony, though the former owner may continue to feed it. 
As Straight. J. referring to such bull, said: “It was not only not 
the subject of ownership by any person but the original owner had 
surrendered all his rights as its proprietor, and had given it its freedom 
to go whithersoever it chose; it was, therefore, nuUms proprieias, and 
as incapable of larceny being committed in respect of it as if it had 
been ferae naturae .'' Such was held to be the case where a bullock 
iollowed a cow and disappeared and the owner gave him up for lost. 
The bullock was afterwards found with the accused, who though 
acquitted of theft were nevertheless- convicted of dishonest misappropria- 
tion under s. 403 .^s) 

Of course the question in such a case is one of fact which the Court 
has to determine having regard to the circumstances of each case, for be- 
cause a bull has been set at large, it does not follow that the owner has 
relinquished his proprieias therein, and that it is, therefore, a fair game 
for any one to kill. The mere fact that it was allowed to be at large does 
not signify its abandonment, though it is certainly a material element to 
consider in judging of the question of possession, which has neverthe- 
less to be decided upon other consideration, such as the persons who 
fed it and otherwise made themselves responsible for its up-keep and 
protection. In one case four of the complainant’s bullocks followed 
a cow and were lost in the jungle. The owner searched for them but 
they could not be found. But they were afterwards recovered from 
the accused’s possession. He was convicted of theft, but on appeal his 
conviction was altered to one for dishonest misappropriation under s. 
403 on the ground that the accused had not moved them from the 
possession of the owner But if so'me time had elapsed beween the 
loss and possession of the accused then he could not have been con- 
victed even of criminal misappropriation.^®^ 

4080. The question whether a thing has been so absolutely aban- 
doned as to have left in the owner no right depends upon his intention. 
The owner may, for instance, jettison valuable goods, to lighten his 
ship in an emergency, in which case he parts with their possession but 
not their ownership which still vests in him. So a wreck may be aban- 
doned but not disowned. And the question in each case is, did the 
owner abandon absolutely or was it merely an abandonment from 
necessity with the intention of repossessing it as soon as a chance 
offered. In England, there is evidently presumption in favour of the 


(4) Bandhu, 8 A. 51, Nihal, 9 A. 
348; Htru Mondulj 17 C 852; contra in 
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continutid ownership, for theft from a wreck is punishable by the 
Larceny Act, 1861 

Of other things, in which no person has any determinate property, 
such as treasure trove, waifs, etc., till seized, theft cannot be 
committed.^'®^ 

4081. The eggs of tame birds may be the subject of theft if they 
were laid on the property of the owner, otherwise being incapable of 
identification they cannot be made the subject of theft. So it has been 
held that though there may be property in swans, there can be none in 
their eggs.<“^ And since edible birds’ nests arc not in the possession of 
any body until they arc collected a person who collects them without a 
license could not be convicted of theft, though his act without a license 
may be illegal/^-^ 

4082. The section only speaks of '‘moveable property” but not 

that it should be property of any value. This is 
Property may be present English rule since the passing of the 

Valueless. Larceny Act, ISol, which enacts; — 

“S 17 The term ‘properly’ shall include every description of real and per.sonaI 
property, money, debts, and legacies, and all deeds and instruments relating to or 
evidencing the title or right to any properly, or gi\ing a right to recover or receive 
any money or goods, and shall also include, not only such property as shall have 
been originally in the possession or under the control of any party, but also any 
property into or for which the same may have been converted or exchanged, and 
anything acquired by such conversion oi exchange, whether immediately or other- 
wise ” 03 ) 

4083. But though the property stolen need not be of any appreci- 
able value, still it must have at least some value, otherwise it can 
scarcely be called property so as to be the subject of a civil right. O 4 ) 
To such violations of civil right apph'- the maxim nmnine non curat lex. 
The draftsmen intended such things to be exempted from the opera- 
tion of this section by the application of section 95 “ which will pre- 
vent the law of theft from being abused for the purpose of punishing thoste 
venial violations of the right of property which the commonsense of man- 
kind readily distinguishes from crimes, such as the act of a traveller who 
tears a twig from a hedge, of a boy who takes stones from another’s ground 
to throw at birds, of a servant who dips his pen in his master’s ink.”^^s) 
But why only a servant? Any one committing these venial transgressions 
would be exempt from punishment, and nothing but the malice and vindic- 
tiveness of another could ever think of considering these acts otherwise 
than as done on sufferance But, of course, the harm done thereby must 
be inconsiderable. It would not, for example, exempt the wanton and reck- 
less damage done to one’s property.^^^) 


(g) 24 & 25 Vict, c. 96, s 64, re- 
enacted from 7 & 8 Geo. IV, c. 29, s. 18; 
and 7 Will. IV & I Vict,, c. 87, s 8 
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(13) 20 & 21 Vict, c 54, s 17 This 
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4084. Property must be in Possession, — But the fact that the 
property was moveable and of some value is only one element in the crime 
of theft Its taking is not necessarily a theft unless it was taken out of 
the possession of any person'' which means another person.^^7) This is 
an element of the crime in which this section presents a noticeable contrast 
with English Law. For while under that system the taking must be from 
the owner, or the owner’s possession, the offence here is complete if it 
is taken out of the possession of any j^rson The term “person” here 
includes not only a natural person, that is a human being, but also an arti- 
ficial person, such as a corporation. Such person must be in possession of 
the propel ty at the tune it is taken from him. Now what constitutes 
“ possession ” has been advisedly left undefined. But at the same time it 
is evident tliat the Legislature intended it to be used in its ordinary normal 
sense as denoting such lawful custody or control over a thing as entitles 
him to exercise some rights over it to the exclusion of others. Sir James 
Stephen, however, defines it thus: A moveable thing is said to be in the 
possession of a person when he is so situated with respect to it that he 
has the power to deal with it as owner to the exclusion of all other persons, 
and when the circumstances are such, that he may be presumed to intend 
to do so m case of need But this is not the definition of possession 
but of ownership, and even as a definition of ownership li is defective/^s) 

4085. Illustrations (/) and (k) show that the concept possession is 
here used in its largest sense, as implying any legal custody or control 
which a person may lawfully exercise over property. That such control 
must be lawful is self-evident, for the section does not protect the posses- 
sion of a wrong-doer against whom the rightful owner has the right of 
private defence. Possession, to be entitled to protection must at least 
be of one who has an apparent title or even a colour of right, but nothing 
less In short, in order to make a person liable for theft, there must be 
evidence that the. possession of another was not wholly illegal This may 
be presumed in the case of a person who has been in open actual posses- 
sion of his property for a length of time, which alone clothes him with 
a right against forcible eviction by one with no better title to it 

The prosecutor had cultivated some land belonging to Government 
contrary to the departmental rules of Government. He was, therefore, as 
against the Government a trespasser, but that alone did not entitle the 
accused who laid no claim to the land or its crops to forcibly remove the 
crops raised by the complainant, and such act being done dishonestly, was 
held to amount to the offence of theft It would seem that the posses- 
sion necessary for this offence need not be actual. It will suffice if it is 
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even symbolical. Where therefore certain buffaloes belonging to the 
accused had been attached but the accused was allowed to retain their 
custody, they were held guilty of theft for dishonestly transferring them 
to another But the case would, of course, be different, if after seizure 
it is released on the objection of the accused who forcibly removes it from 

its custodian/^3) 

4086. Bona Fide Claim. — One thief cannot rob another, for though 
they may be both without rights, one has at least actual possession which the 
other has not, which entitles him to defend it against the hostile attack of 
another with no superior title to his own Indeed, in a case of disputed 
claims, criminal law prcfeis one w'ith actual physical possession, if there, 
IS no other case for preference Two zemindars had a longstanding dis- 
pute about certain plots of land situate on the boundary line of the two 
zemindaris. It was found as a fact that the complainant had grown the 
crops which the accused cut, claiming the plots in an assertion of a horn 
fide claim to the land And the question was whether the act of the accused 
amounted to theft, Stanley, J , held that there being a bona fide dispute 
as to the title to the land upon which the paddy was grown by the com- 
plainant and cut by the accused, the latter could not be convicted of theft, 
but as this view was not concurred in by Prinsep, J , the case was re- 
ferred to a third Judge (Stevens, J ) who agreeing with Prinsep, J, held 
that there could be no bona fide belief that the accused was entitled to the 
crops which the complainant had sown upon land in his physical possession, 
and that his act, therefore, amounted to theft (^4) in this case it will be 
observed, tw’o facts were clearly in favour of the complainant: — (a) that 
the land was in his actual possession, and (&) that he had raised the crops 
His title w'as, no doubt, disputed by the accused, but his possession was 
not If, for instance, the accus^^d’s case had been that he was as much in 
possession of the land as the complainant, and that he has as much sown 
the land as the former, then he could not have been convicted. Such a 
case arose in which the accused cut the crops found to have been raised by 
the complainant, but he was acquitted of theft because he pleaded that it 
had been raised by his uncle, and tliere were facts making his belief 
plausible. ^ 25 ) it is in fact illustration {p) : — 

“ (/>) A, in good faith believing property belonging to Z to be A^s own property, 
takes that property out of B’s possession. Here, as A does not take dishonestly, he 
does not commit theft*” 

4087. Such a case would be, moreover, covered by section 79 The 
Clsam must be Qi^^stion in cases of disputed titles then is not 

BonTFide whether the accused took away the property under 

’ colour of a right, but whether it was taken under a 

bona fide claim of right even a mistaken notion of law.^^^ This is a 
question of fact, and not of law, and in which the Court will be naturally 
guided in their findings by the circumstances of each case.(^> The fact 


(2^) Lallu Wagh}i,43 B 550; Chumiu, 
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that the accused merely asserted his possession and pleaded having sown 
the crops would not be sufficient There must be something more to make 
the claim bona fide ^3) It is sometimes said that where property is re- 
moved m the assertion of a contested claim of right, however ill-founded 
that claim may be, the removal does not constitute theft ^4) But this is 
the English Law which requires proof of felonious intent to constitute 
theft, ^3) It IS not the Indian law, and even as an English rule it rejects a 
mere'p^^l^^^^^®^ unless it was bona fide, and presumably there can be no 
bom fide claim if it was wholly ill-founded Such a claim might be 
asserted by anybody, even a thief But it will confer on him no immunity, 
nor could law punish the owner for seizing goods of which he was found 
in possession A bom fide claim may be altogether indefensible in law, but 
It is a claim which may, nevertheless, be honestly made by persons ignorant 
of their real rights So it was held that inability to prove prescriptive 
right to fish within certain limits free from payment of rent was quite 
distinct from the want of right of any kind to fish therein, rendenng a 
person so fishing liable to be brought up for the theft of fish taken by 
him (S) 

4088. The assertion of a claim of right must be sufficient not merely 
to create a doubt, but a reasonable doubt that the property which is the 
subject of theft may not belong to or be in the possession of the com- 
plainant ^9) The fact that the accused had repeatedly and for a length of 
time asserted his claim to the property would be some evidence of bona 
fides, for it will then connect the taking with that claim But the mere 
fact that a claim was boldly asserted and persisted in after it has received 
qmetus from the Civil Court would not make it bona fide. On the other 
hand, such assertion would be evidence of defiance of the legal adjudication 
and a persistency which would be a circumstance of aggravation A 
zemindar had a dispute with his tenant A about an orchard which was 
fought out and m which the accused was worsted. He then sued B for the 
same orchard and obtained a collusive decree m execution of which he 
obtfiined possession on the eve of the Civil Court holidays, and when the 
Civil Court was closed he sent his servants to cut down the trees On 
these Pargiter, J , was for the conviction of the accused, while Woodroffe, 
J , was for acquittal. The case being then referred to the Chief Justice 
(Maclean, CJ) the latter agreed with Woodroffie, J, that as B was the 
registered tenant, the zemindar was entitled to sue for his ejectment, and 
that in any case the servants did not participate in the dishonesty of 
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their master in carrying out his orders which they had no reason to believe 
to be illegal^ (§ ^63) 

4089 Right to Crops, — It is not theft lor a person to cut down 
and appropriate the crops raised by him, though the title to them may 
have validly passed away to another So where the complainant had been 
given possession of land with the standing crops, and the accused who had 
raised them cut and removed them in the bona fide belief that he was 
entitled to them He was acquitted by the Magistrate who held that the 
accused had grown the crops prior to the delivery of possession, but the 
High Court naturally condemned this view holding that when in a title 
suit possesion of land is given the growing crops pass with the land. 
It then ordered a retrial with a direction that the accused should not be 
coinicted of theft should it be found that though he may have made a 
mistake as to his rights under the law he was yet acting in the exercise 
of a bona fide claim of right 

In another case the tenant's crops had been attached in execution of 
a money decree They were afterwards distrained by the landlord for 
arrears of lent in consequence of which the tenant cut and removed the 
ciops. The decree-holder prosecuted him for theft complaining that the 
distraint was collusive and made with intent to defeat his claim The 
Court acquitted the tenant holding that if he cut the crops in the belief that 
they had been legally distrained he could not be convicted of theft, though 
the distraint may not have been legal and it had the effect of defeating 
the execution creditor/^^) Of course, the accused who has grown the 
crops, but against whom there is merely a decree for possession, ^^3) or an 
order is made under s 145 of the Code of Ciimmal Procedure stands on 
much stronger ground ^*4) So it is no theft where the tenant cuts down 
trees standing on his owm holding bona fide believing that he is entitled to 
them though as a matter they might belong to the Zemindar So it is 
no theft to cut down one’s crops where they are ordered to be delivered 
to another on payment of compensation which the latter failed to pay.^^*^^ 
Of course, where trees are cut down out of spite merely to annoy the 
owner and with no thought of appropriating them, the offence might be 
mischief, but it is not theft^^^") 


4090 So a mistake of fact, as distinct from a mistake of law, is a 
p. , good defence to this charge The accused was 

ista en ig . brother of a ferry-contractor of a certain river. 

He seized a boat belonging to the complainant wffo ran a rival ferry with 
the intention of increasing his brother’s income He was convicted of 
theft, and his conviction was affirmed on the ground that he did not allege 
that the complainant had no right to ply the rival ferry, or that believing 
that he had no such right he had seized it Such, however, was the 
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case of the servants who being set on watch to catch poachers caught the 
complainant poaching on his mastei*’s fisheries, and upon which he seized 
his fishing net which he refused to deliver up either to the complainant or 
the police without his master’s order 

4091. Taking from Joint Possession — The case would again, be 
different where the taker was m joint possession of the property he has 
removed. In that case, he could not be said to have moved it out of the 
possession of another person, for it lay as much in his possession as in 
the possession of another But it must be joint possession, and not mere- 
ly joint title. And even where there is joint possession, a conversion of 
joint possession into exclusive possession would be theft The accused 
held a cart jointly with his brother, which he sold off appropriating the 
sale proceeds to his own use He was held to have committed theft and 
not criminal misappropriation So a co-parcener converting his co- 
parcenary possession of his interest in the family property into separate 
possession would be guilty of theft (^3) in this respect the law of this 
country is not different to the English Law under which there may be 
criminal conversion of partnership property so as to amount to theft On 
this subject the English rule is now thus enacted: — 

“S I If any person, being a member of any co-partnerships, or being one of 
two or more beneficial owners of any money, goods, or effects, liills, notes, securities 
or other property, shall steal or embezzle any such money, goods or effects, bills, 
notes, securities or other property, of or belonging to any such co-partnership or 
to such joint beneficial owners, every such person shall be liable to be dealt with 
tried, convicted, and punished for the same as if such person had not been ot 
was not a member of such co-partnership or one of such beneficial ownf*is.”Ca 4 ) 

4092. The fact that the accused was jointly entitled to the property 
is then no defence to an accusation of theft, if he was not m exclusive 
possession thereof In other words, the offence takes no note of the owner 
of a thing but protects its present possession. So m the Madras Presidency 
there prevails a tenure called varam, in which the tenants are given land 
on condition that they pay a share of the crops to the landlord in lieu of 
rent Where, therefore, in such a tenure the tenant cut and harvested the 
crops reserving nothing for payment to the zeminder, they may be guilty 
of an offence under section 424, if their removal was dishonest or fraudu- 
lent, but they could not be convicted of theft because the crops being m 
their own possession one element of this offence was lacking in such 
a case, the result would have been, of course, different, if instead of a claim 
to the crops the lessor had been in joint possession of them 

The cash box of a friendly society containing about fifty pounds was 
left m charge of the landlord of the house where the society met The 
prisoner, who was one of the members, broke into the landlord’s house in the 
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night time and stole the box. He was, jointly with the other members 
entitled to the money, but it was held that he was nevertheless guilty of 
burglary and theft because he removed it from the custody of the landlord 
who was answerable for it The same view was taken in another case in 
which the prisoner who was a member of a co-operative society was jointly 
interested in the money deposited with the prosecutor, by name Holt, in 
a shop in which the prisoner was at the time of the offence an assistant. 
He was indicted for larceny, and it was objected for him that as he was 
a joint owner of the money, he could not be convicted of theft but upon a 
case reserved it was held that as Holt was the sole manager, and was 
answerable for the safety of all the property and money coming into his 
possession in the course of such management, he was quoad hoc the owner 
of the property in question, and that the conviction was therefore right 

4093. The prisoner was one of the managing members of the Com- 
mittee appointed to manage the affairs of a co-operative store, which was 
in the direct charge of one Bancropt, a boy aged thirteen, who sold 
the goods, and each evening a treasurer, called to take the account of which 
Bancroft gave a duplicate In consequence of suspicions against the 
prisoner, a member went with him and marked some money in the till of 
the store out of which the prisoner was proved to have abstracted some, 
and whereupon he was convicted for larceny, but it was objected for him 
that as he was In possession of the money he could not be convicted of theft 
but on a case reserved it was held that as Bancroft was in charge of the 
till, he was sufficiently possessed of the money to sustain the count 

These cases would be similarly decided in this country, though to avoid 
any technical difficulty about possession, the Code contains provision for the 
conviction of the accused in the alternative (4) in view of that provision 
such a case as the following would present no difficulty here The prisoner 
was a member and Secretary of two sick clubs called, the Ram and 
Industry, which held their meetings at a tavern kept by Webster and to 
which the members contributed small sums entitling them to a small allow- 
ance during illness Webster was a member and treasurer of both He 
handed over to the prisoner two sums of money received on account of the 
two clubs for payment into the bank The prisoner took the money and 
absconded, and it was held that as Webster had parted with possession of 
the money absolutely, the prisoner could not be convicted of larceny ^5) 
Of course, this was a clear case of criminal breach of trust, and would be 
so dealt with under the G)de. And even in England, the anomaly has now 
been removed since the passing of the Statute of 1867/^5 


4094. Theft by Husband and Wife.— So there was still an ,rher 
( 1 ) EnglUh Lav. of common law swept away by the Married 

Womens Property Act, 1882,^7) which earned the 
unity of the husband and wife to the extent that one could not be guilty 
of larceny for stealing goods from the possession of the other, because, 
it was said, that if the wife took goods of which the husband was the sole 
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or joint owner, the taking was not larceny, because they were in law one 
person, and the wife had a kind of interest in the goods And this 
doctrine often led to absurd results For if the wife of a member of a 
friendly society stole money belonging to the society, lodged in a box in 
her husband's custody under the lock of the stewards of the society, the 
Judges held it not to be larceny, because of the property being laid m the 
husband. Still worse were cases in which a stranger and the wife jointly 
stole the husband's property. So if the stranger carry away both his 
goods as well as his wife, the latter could not be convicted of theft nor the 
former of receiving stolen property because the husband and the wife were 
one person in the eye of the But this was probably too palpable 

an absurdity to which the common law doctrine inevitably led, and the 
Judges were, therefore, in several cases constrained to convict the 
stranger if he had carried off not only the goods but the wife as well, but 
the reasons assigned for the view would not bear close scrutiny 

The Act of 1882 has somewhat corrected the vagaries of this common 
law' by enabling the husband to prosecute his wife for any offence against 
his property if she is living apart; but if they are living together he can 
only prosecute her if she wrongfully takes any of his property when leaving 
or deserting or about to leave or desert him^^^^ and the husband's liability 
in 1 aspect of the goods of his wife is also similar. As to the possession of 
the wife being that of the husband see s. 27 It will be seen that that 
section postulates that the wife is in possession on account of the husband 
Where the two were living apart her possession could not be deemed to be 
on his account ^^3) But where the accused's sister was found wearing 
certain jewels 12 days after the theft, and the accused and his sister were 
living in the same house, the Court on appeal declined to disturb the verdict 
of the jury on the accused for theft <^4) 


4095. In this respect the Indian law has been always divergent. For 


(2) Hindu Law. 


though the wife is regarded by the Hindu scriptures 
as the better half of man, law never acceded to the 


doctrine that the husband and wife were one person for all purposes 


Consequently there was no obstacle to the conviction of the husband or 
the wife for committing theft of the property of the othert^s) their liability 


being in each case determined by reference to the general law. The only 


questions that may present some difficulty in such a case then are whether 
the property removed by the husband or the wife was in the possession of 
the other and whether it was removed dishonestly. The Hindu wife in 


India, apart from any legislative enactment, has always been qualified to 
acquire and possess her own separate property called stridhan, and which 


she is at liberty to take with her without incurring the risk of being con- 
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demned for theft The proposition that everything acquired by the 
wife during coverture becomes the property of her husband has no 
foundation in Hindu Law/^^; 

4096. And the same rule applies equally to Mahomedans ; so the wife 

may be convicted of theft or abetment of theft in 
Law respect of the property of her husband/ or vice 

vers<a. 

4097, Theft by Owner of his Own Property. — Again, paradoxical 

though it may appear, there is nothing in law against the owner being held 
guilty of theft in respect of his own goods This will be manifest if 
regard is had to the fact that as theft is an offence against possession, 
ownership of the property is no defence to it. And so even m England 
where regard is had only to ownership, possession is defended on the 
giound of special property ” supposed to be m the possessor against which 
the owner cannot assert the right of dispossession This will be evident 
from the wording of the section which punishes one who dishonestly re- 
moves goods out of the possession of another, so that a person in possession 
may justly charge the owner with theft of property, if it was removed by 
him dishonestly and without his consent As Lord Hale put it: "A 
delivers goods to B to keep for him, and then steals them, with intent to 
charge B with the value of them; this would be felony in A. So if A 
having delivered money to his seiwant to carry to some distant place, dis- 
guises himself and robs the servant on the road, with intent to charge 
him, this, I doubt not, would be robbery in For in these cases the 

money and goods were taken from those who had a special property in 
them with a wicked fraudulent intention; which is the ancient known defini- 
tion of larceny: Frmdulenta obstrectatio rei alienae invite domino 

In England nux vomica earned for exportation was exempt from duty, 
which is otherwise dutiable at two shillings and sixpence per pound. The 
accused had a quantity of it and which he wanted to retain duty-free He, 
therefore, booked it for exportation, and the shippers gave a bond to the 
Crown for its exportation, after which it was being sent by their lighter to 
the ship and while being so taken the accused abstracted it, substituting in 
its place cinders and rubbish He was charged for larceny of his nux 
vomica from the possession of the shippers, and on a case reserved seven 
Judges held it to be larceny on the ground that the shippers had the right 
to possession until the goods reached the ship, and had an interest in that 
possession, and that the intent to deprive them of that possession wrongfully 
and against their will, was a felonious intent as against them ; because it 
exposed them to a suit upon their bond, and that even if there had been 
no intent against them, the intent to cheat the Crown was in the opinion of 
most of the majority of Judges sufficient to make it a larceny. This 
view was, however, not acceded to by the minority of four Judges who held 
lhat the prisoner could not be indicted for larceny as he had no intention to 
cheat the shippers, but to cheat the Crown. In India the accused would be 
liable in either case. 
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4098. The fact that a person may be guilty of the theft of his own 
property is recognized m illustrations (/) and (k) of this section. They 
are, iiowever, only two out of the many cases by which the same rule may 
be illustrated But they all depend upon the principle, that though the 
goods belong to the accused they were at the time of taking m lawful posses- 
sion of another Such possession may arise, either under contract, express 
or implied, or the obligation of law, or partly under one and partly under 
the other. If, for instance, the owner pawns his goods to another, he 
undei takes that the pawnee shall have possession of them until they are 
redeemed His dishonest removal of them from his possession would then 
be theft, and it is no defence that the goods still with the pledgee were 
sufficient to cover his loan So if a person's property be attached and 
taken possession of by the bailiff, his removal of it from his possession or 
from that of another to whom it has been entrusted for safe custody would 
be theft or robbery if the necessary violence is used So a person may 
lose temporary possession of his property, as by its seizure by the police 
The latter then acquire possession of it, so that the owner's removal of it 
from their custody may constitute theft, if it was done dishonestly So 
a person may remove his own goods from the station yard retaining iheir 
receipt with intent to claim them or their value.^^s) 

This term has been already explained (§§ 4061-4062) Its meaning in the 
Code IS at variance with its popular significance But upon its exact appli- 
cation depends the one element of criminality which suffices to convert an 
innocent act into a crime This term requires that the act should be done 
with the intention of causing wrongful gam to one person or wrongful loss 
to another person/^> and nothing is wrongful which is not done by unlawful 
means, so that “dishonestly” implies, (a) the adoption of the unlawful 
means, (b) to cause gain or loss to whidb a person is not legally entitled, 
and (c) the intention of adopting those means and of causing such gain or 
loss The fact that an act is illegal does not make it necessarily dishonest 
unless It was associated with a certain gain or loss and the necessary inten- 
tion In cases of joint possession, and of recovery of possession by the 
owner, these points have to be specially emphasised, for in them the act of 
the accused would be more readily construed to be inspired by the intention 
of the recove^ of property which the accused believes to> be his own rather 
than that the intentional adoption of unlawful means to secure gain to whica 
the person is not legally entitled 

4099. Of course, there can be no theft if the possession of the person 
from whom the owner took the property was not legal The taking of 
possession by the owner would be then m the exercise of the right of 
recapture^®) Such was the case of the accused who forcibly seized his 
kettle which he had given to the complainant for repairs who declined to 
deliver it to him till his charges were paid It was held ihat since the com- 
plainant had no lien over the kettle under s 120 of the Contract Act, the 
accused was right in seizing his property wrongly detained by the com- 
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plainant.^3^ So where the accused's cattle were illegally distrained, he 
could not be convicted of theft for retaking them ^4) So again, even if the 
seizure of the accused's property be lawful, it does not necessarily follow 
that the accused's act in retaking it is necessarily unlawful It all depends 
upon circumstances. The crops of the accused were attached for an ears of 
revenue, when they became ripe the accused reaped them and stocked 
them on a threshing floor forming part of the same land. He was prose- 
cuted for theft, but in view of the fact that the crops had been stacked on 
the holding the Court accepted the statement of the accused that they had 
been cut to prevent damage and he was consequently acquitted. In this 
case it was taken for granted that the attachment necessarily vested posses- 
sion in the «.ttaching officer 

4100, In another case the Court even expressly so held Both these 
were cases of attachment by distraint made by the Revenue Courts, and it 
may be that the law of distress has the effect of divesting the owner of legal 
possession in his property with the attachment But this is certainly not 
the effect of an attachment by a Civil Court(7) which merely prohibits a 
transfer by the judgment-debtor, and the transferee from taking any benefit 
from such transfer or charge Under the old Code such transfer was void 
as against the claim of the decree-holder arising under the attachment The 
effect of the attachment now is to pass no interest whatever to the trans- 
feree, instead of the qualified interest which passed under the old Code, 
but nevertheless it does not divest the owner of his property or possession, 
and so long as there is merely attachment, he commits no theft by doing 
in respect of acts incidental to ownership, save only those covered by the 
stop-order. And even if he transfers his property in spite of the order, it 
may be that he conveys no title to the transferee, but he does not then 
commit theft, though, in that case, he may possibly be guilty of an offence 
under section 424 of the Code. But for this it must be shown that the 
person transferring is the person against whom the attachment was made. 
For an attachment, or indeed any order or decree of the Court cannot affect 
persons not parties nor pnves to it, and they could not, therefore, be pro- 
ceeded against for acts done in defiance of the Court's precept So if the 
Court passed a possessory decree against A and delivered symbolical posses- 
sion to the decree-holder, and A's brother B who was in actual possession 
cut the crops which he had raised on the field, he could not be convicted of 
theft for disturbing the decree-holder whose symbolical possession could 
bind only the party to the suit 

4101. Possession of Another Necessary.*— This emphasises the 
necessity of establishmg possession Now the term “ possession 
does not necessanly mean actual physical custody or control , since a. 
person is as much in possession of goods which he has under his lock 
and key as those which are within his sight and hearing. And as has 
been elsewhere explained when property is in the possession of a per- 
son’s wife, ^ clerk or servant, casual or permanent, on account of that 
person, it is in that person’s possession within the meaning of the 
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G)de So where the owner turns out his animals to graze in the 
(;pen, they do not cease to be his property, and the removal of them is 
consequently theft and not criminal misappropriation But if in 
such a case some of the animals go -astray and are lost, then the finder 
misappropriating them would be guilty of criminal misappropriation and 
not thcift But the mere fact that the cattle are let loose with a 
view to their going to diink water at a river, or for browsing, and 
no one is m charge does not make them any the less in his possession, 
because they happen to be out of his immediate control The complain- 
int washed a carpet at the village tank and hung it up there to dry, 
whereupon the accused took it away dishonestly His offence was held 
to be theft and not criminal misappiopnation (^3^ 

4102. Possession may then be actual or constructive, and so may 

be the taking For instance, suppose a person personating a railway 
passenger orders the porter to bring to him certain property from a 
carnage which he does, the taking of it by the porter would be taking 
by him and for which he alone would be liable, supposing that the porter 
was innocent- Qui facit per ahum fact per se But it cannot be gener- 
ally predicated of all taking that he who orders another to take is in- 
variably guilty of taking, lor it depends upon the degree of his com- 
plicity in die crime A person may employ another to do an obviously 
ilFgal act, as to forcibly seize the property of a person, in which case 
h()*-h would be liable, but wliethei they are both liable as principals, or 
whether one is liable as a principal and the other a*? an abettor depends 
upon the degree ot their respective contribution to the enme So where 
it was found that theft was actually committed by certain members ot 
an unlawful assembly, but it was not found that the accused himself 
committed it by removing any property, or that he had made any pre- 
paration for committing it, or aiding any one in the commission ot it. 
It was held that he could not be convicted of theft under section 379 read 
xvith section So while the mere illegal seizure of cattle and 

taking them to the pound is not theft, <^3^ still, where the accused loosed 
the complainant’s cattle at night from a cattle-pen and drove them to 
the cattle-pound with the object of sharing with the pound-keeper the 
pound-fee, the act was held to be theft.^'^) The only reason why the 
offence was not theft m the one case while it was theft in the other case 
IS that the mode of possession in the two cases was different, though the 
intention in both cases may be similar 

4103. Taking must be Without Consent— Another ingredient of 
this offence is that the intention to take dishonestly must be without the 
consent of the person in possession. Now consent like possession may 
be express or implied, and either is sufficient for the present purpose 
But there must be consent, though it may have been obtained by fraud. 
But a consent given by a person under twelve years of age, or by one 


(9) S 27. 

(10) Karsan JlabUf 4 Bom. L R. 626 
(n) Lakshmya, (1878) B U C 136 

(12) lb 

(13) Math, (1S86) B, U Q 314. 


(14) Hansa Pathak v Banshlal Dus, 8 
C W N. 519 

(15) J human Lai, 10 C W N 228 

in). 

(16) Paryag Rai v Arju M%an, 22 C 

139 



1972 


THr INDIAN PENAL CODE 


[S-378. 


under fear or a misconception of fact, or who is unable to understand its 
nature and consequence by reason of his intoxication oi unsoundness of 
mind is no consent at But except these cases elsewhere con- 

sidered consent to a rernoval is a sufficient defence to this oifence, 
though it does not negative all criminality In England, where larceny 
embraces other crimes here dealt with as cheating, criminal misappro- 
priation or criminal breach of trust, the fact of consent exculpates the 
accused to an extent which it is not possible under the Code For 
instance, where the defendant bought a horse at a fair, of the owner to 
whom he was known, and having mounted the horse, said to the owner 
that he would return immediately and pay him, to which the latter said 
“ very well?’ and rode the horse away and never returned, it was held 
to be no larceny, because both the property as well as the possession 
had been parted with.^^^^ The defendant sent a messenger for a liat 
from a hatter in the name ot one of his customers, and the hatter deli- 
vered it to the messenger believing him to have come from his customer, 
it was held that there was no larceny as the hatter had willingly parted 
with the goods Other cases of goods and money obtained in the 
name of another have been similarly decided/"^®) So it has even been 
held that where the prosecutor was inveigled by a set of sharpers to bet 
with them, and, by a preconcerted trick, one of them won from him the 
money in question, which he paid, imagining it to have been won fairly, 
It was held to be no larceny because the money had been parted with 
willingly 

4104. The same view w'ould be undoubtedly taken of these cases 
under the old Code, but then the offenders would not escape without 
punishment, for the offence of cheating exactly meet their case There 
is then this difference betiveen cheating and theft, that while property 
IS taken in the one case without consent, it is taken m the other with 
consent, but which is obtained by imposition and fraud Offences in 
which there is this form of consent will, therefore, have to be dealt with 
under the head of cheating Eliminating them from the present discus- 
sion, there then remain cases in which there is either no consent or the 
consent given is no consent in law (§§ 859-868) Adverting first to the 
former, consent may be either express or implied, and may be either 
given by the person himself or by some one on his behalf. This is lifth 
explanation, and it is illustrated by examples (m) and («). In England 
larceny is said to be the taking %nvito domino, or without the will or 
approbation of the owner. The owner, as such, has no recognized 
status in the offence of theft under the Code. It is the party m pos- 
session who takes his place, and it is with reference to him that the 
offence may be committed, and is defined The possessor may be the 
owner, in which case his consent would naturally convey a title which 
cannot afterwards be attacked; but if he is not the owner, consent of 
the person m possession suffices to negative criminality under this sec- 
tion. So whore A sought the assistance of B for the purpose of rob- 
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hn\<r B’s master C, and B assisted A with the consent of C in order to 
apprehend and bring A to justice, it was held that the removal of C’s 
property with the consent of B and concurrence of C took the act out 
of the category of this cnme.^^"®^ The principle of this has been already 
examined 


4105. Where the owner is in possession and gives consent, the 
question presents no difficulties, for it is then a question of fact whether 
what he did had or had not the effect of consent, and for which purpose 
the question will have to be decided in the light of the principle enun- 
ciated in section 90 That section speaks of consent given under a mis- 
conception of fact (§§ 859-861) But that phrase should not be under- 
stood to comprise cases where a person consents through an error of 
judgment or misconception of facts arising from an ignorance of law 
The accused was the creditor of the prosecutor who delivered him cei- 
tain property in discharge of the debt He afterwards discovered that 
the debt had then become time barred, wheieupon he prosecuted the 
creditor for theft and he was even convicted, but on revision the Court 
quashed his conviction, holding that, as the consent was full and free to 
the delivery of the property, the subsequent knowledge of the debtoi 
that he could have evaded the settlement would not convert a free con- 
sent into one given under a misconception of facts Really speak- 
ing, this was no case of a misconception of fact at all Limitation bars 
the remedy but the debt remains, and the fact that the debtor chose to 
pay It in ignorance of the law could not be construed to be payment 
under a misconception of fact (§ 860) 

4106. Consent by Agents — ^The question of consent presents some 

Ex I ation 5 difficulty if it IS a coiisent given by another, m 

xp ana ion , which case the question is not merely, as stated 

in the htth explanation, that it should have been given by the person 
m possession, but whether it was within the scope of his authority 
This IS assumed in illustration (o), which has been evidently framed m 
view of the numerous similar cases decided m England. The consent 
must then be one not only by a person in possession, but by one who is 
also duly authorized to give it Suppose, for example, the master leaves 
his house in charge of a caretaker, who is unquestionably in possession 
of it during the absence of his master. Could he let in thieves to steal 
his master’s property^ The question of authority is therefore para- 
mount. (=4) If the property was in charge of the servant, say cattle in 
charge of the agister, the consent of the latter to their taking would not 
suffice to neutralize the offence If^ however, the servant had author- 
ity, express or implied, to part with the goods, his consent would be 
sufficient to take the offence out of this section. The accused went to 
a pawnbroker to exchange his pawned goods, and delivered to liis ser- 
vant, who had a general authority to act for his master in the business, 
a parcel which the prisoner assured him contained diamonds He deli- 
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cut but also moved, though it may be left in the place where it was cut. 
This IS Explanation from which it is clear that the mere fact of 

moving suffices to complete the offence, even though the offender may 
intend to replace it ^^ 3 ) 

4111 . But since the moving must be wuth intent to take it dis- 
honestly, the fact of moving must be connected with that intention: 
otherwise there may be moving but no theft If suppose a person were, 
under a mistake that the field was his, to cut down the crops standing 
thereon, and then discovering his mistake leave them alone, and after- 
wards he were to form dishonest intention of stealing them, his previous 
asportation would not suffice to convert his subsequent dishonesty into 
theft 


4112 . The third explanation refers to a case where an animal is 
Ex lanation 3 secured by opening the stable door or unfastening 

• its tether. So a thing may be separated from any 

other thing and not actually moved, but still it would be moving it for 
the present purpose such, for example, was the case of the postal sorter 
who secreted two bearing letters with the intention of handing them to 
the delivery peon so as to misappropriate the bearing charges due theie 
on. He was held guilty of theft and fraudulent misappropriation ^^ 4 ) 


4113 . Explanation 4 furnishes another instance of moving a thing 
Explanation 4 . without touching it, and of which illustration (fc) 

is an example. Illustration (c) presents another 
case of moving the thing intended to be stolen by moving the animal 
upon which it is carried. Both the illustration as well as the explanation 
would not, however, apply to the moving of anything other than an 
animal For instance suppose that a railway waggon is intended to be 
robbed of certain of its contents It is then shunted off to a siduig for 
that purpose Would that be moving of the contents intended to be 
stolen^ and if so would the offence be complete as soon as the waggon is 
set in motion? The case is scarcely covered by any of the explanations, 
and it cannot be included in the description of moving in the section. 

Explanation 5 . 4114 . See ante, §§ 4106, 4107. 


379 . Whoever commits theft shall be punished with 
Punitiiment for imprisonment of either description for a term 
which may extend to three years, or with 

fine, or with both. 


[Theft— ^ 378] 

Synopsis. 
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(14) Identification (4136) 

(15) Possession must be Recent 

(4137-4138). 

(16) Adverse Presumption from 

Unsatisfactory Explana- 
tion (4139-4141) 

(17) Possession must be Exclusive 

(4142-4143). 

(18) Other Circumstantial Evi-* 

dence (4144) 

(19) Theft to earn Reward for 

Discovery (4145) 

(20) Theft and Mischief (4146). 


4115. Analogous Law.— This section merely provides punishment 
for the offence defined in ’the last section It provides punishment lor 
what may be called simple theft, that is to say, when the offence is theft, 
and it is not aggravated by the presence of other circumstances, for 
which the Code has provided other penalties Thus the next three sec- 
tions deal with the same offence committed under what law regards cir- 
cumstances of aggiavation Other offences such as robbery and dacoity 
are 'also species of theft but they ai‘e offences sui genens on account of 
their own peculiar gravity. 


4116. Procedure and Practice. — This offence is cognizable, and 
warrant, should, ordinarily, issue in the first instance It is both’ noii- 
bailable and non-compoundable, and is triable by any Magistrate, 
and summarily if the property stolen does not exceed Rs 50 in value 


4117. There are several points of practice calling for notice under 
this section. In the first place though the offence in certain cases 
triable summarily, that ijrocedure should never be adopted unless the 
property to which the offence relates was admittedly or clearly in th^ 
possession of the prosecutor Cases involving the trial of complicated 
issues should never be disposed of summarily —indeed, summary trial 
was only intended to shorten the procedure where the ordinary procedure 
would be only waste of time But it would be clearly, an abuse of proce- 
dure to apply it to offences of a technical character, or where *the accused 
is a man of respectability or claims the property as his own or where 
there is any contest as to the essential ingredients which constitute the 
offence. 


jr' 4118. The joint trial of two or more persons concerned in the 
Joint Trial commission of the same offence, or of one person 

committing two or more offences, depends upon 
the provisions of the Proceduie Code, which enacts that if “ more per- 
sons than one are accused of the same offence, or of different offences 
committed in the same transaction, or when one person is accused of 
committing any offence and another of abetment of, or attempt to, coin- 
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mit such offence, they may be charged and tried together or separately, 
as the Court thinks fit So if ‘ A and B are both charged with a 
Ihett, and is charged with two other thetts committed by him in the 
course of the same transaction, A and B may both be tried together on 
a charge, chaiging both with the one theft, and B alone with the two 
other thefts But if A commit theft and make «‘ver the stolen pro- 
perty to B, could the thief and the receiver be jointl}' tried ^ The answer 
depends upon the meaning to be assigned to the phrase '' different offen- 
ces committed in the same transaction ” 

Now it cannot l)e said that the disposal of stolen goods is necessarily 
a part of the same transaction as theft, and it there is evidence of a com- 
munity of purpose or a pre- arrangement, the receiver is then an abettoi 
of theft, and not merely a receiver of stolen property fie may then be 
jointly tried for abetment, but he could not be punished for receiving 
stolen property It has accordingly been held that the receiver and 
the thief cannot be jointly tried, and their joint trial is not merely an 
irregularity but an illegality sufficient to vitiate the whole inal But in 
Calcutta the joint trial of the two though held to be improper, has been 
held to be a mere irregularity. But it is submitted that it is more 
than an irregularity, as it matenally prejudices the accused For one 
thing, the joint trial starts with a prejudice against the receiver that he 
was concerned m the same transaction with the thief. 

4119 . As regards the legality of the Inal of one person for two or 
more olfences the question must be answered with reference to the pro- 
visions of section 235 which enables the Court to try an accused ffir 
tio more than three such oifeiices^^ri committed in one series of acts so 
connected together as to form the same transaction/^-) A charge in the 
alternative is not a trial for two or more offences, so that a person may, 
for the same act, be charged of theft, cheating or criminal breach of trust, 
or he may be charged with thett, receiving stolen property, crimina' 
breach of trust and cheating, or indeed, any other possible offences, 
irrespective of their number, ^^3) and he may be convicted for one or 
more ot them in the alternative as the case may 

4120 A pers(jn cannot be tried for as many thefts as the articles 
he has stolen, or the persons he has robbed. If a thief break into a house, 
and carry off goods belonging to several persons, he could not be said 
to have committed as many thefts as there are the owners of the pio- 
perty he has stolen. correct rule in such cases appears to be 
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that if the property, which it was the thief’s intention (as shown by the 
circumstances, oi by his admission) to take consisted of a number of 
contiguous articles, which were reached by one and the same act of 
trespass, or which were the subject of a single enterpiise, the moving of 
each article, in the course of removal of the whole bulk of property can- 
not ordinarily be considered to be a distinct theft The thieving project 
in such a case was single, although it may have been achieved in detail, 
and the fact that the spoil taken consisted of several things, whether 
belonging to the same or to different owners, does not necessarily break 
up the unity of the transaction If, on the other hand, the property taken 
consisted of a number of articles so distinctly or diversely situated as to 
require a dishonest act of trespass or a distinct enterj:)rise for the removal 
of each, the transaction must, ordinarily, he held to have been not single 
but complex, and its achievement to have involved the commission of 
more than one separate thett The following examples will make the 
distinction cleai , — 

(a) A thief enters a house and removes one by one all the articles of 
value which he finds there As all the property is got at by one and the 
same act of trespass, the theft is single, although some of the articles 
may have belonged to friends of the owner of the house, or the house 
broken into is a railway godown in which he knows that the articles have 
necessarily different owners 

(b) A thief goes to a threshing floor, where the gram of four culti- 
vators IS stored, and steals a bttle from every heap. Here the act being 
single the offence is also one, unless it is shown that his 'plan included 
stealing goods ot the several owners, in which case the offences* will be 
different 


(c) A cattle-lifter drives off a herd of six heads belonging to several 
owners in charge of the same cowherd Here the act being single, th^' 
offence is one, though he has despoiled six owners 

^ (d) A picks the pockets of three persons in a bazaar Each offence 
IS distinct, as it is the result of a distinct enterprise 

4121. To the punishment here prescribed the Whipping Act pro- 
Pubishment. vides thc sentence of whipping which may be in- 

flicted in lieu of the other sentence, but not m addi- 
tion thereto The measure of sentence is not only the offence com- 
mitted, but the property in respect of which, and the mode and manner 
in which, It is committed. Where cattle-lifting is common in a locality, 
condign punishment would be its only deterrent fa) So thefts from the 
train nnd waiting rooms, or from the person of travellers who are com- 
parativel}^ helpless, are flttmgly visited with exemplary punishment. 

ground for inflicting a higher sentencp because the 
thief has by ^his act rendered the recovery of the stolen property im- 
possible, f4) Xhis is one of those offences referred to in sectiop 7S on a 
second or subsequent conviction of which thc offender may be awarded 
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the enhanced punishment therein specified. On the other hand, the 
first offender may be fittingly dealt with under the provisions of sec- 
tion 562 of the Proceduie Code which applies to this offence. The 
measure of punishment for this ofience must vary wdth the nature and 
atrocity of the crime It is an offence which stamps the offender with 
lifelong Ignominy and while in technical cases the Court should be slow to 
convict, there occur cases in which no punishment is too severe. Such 
is a theft from a railway train, a waiting room, Hotel, Hospital or 
other places of public resort, where the owner of property needs special 
protection. 

It should be added that this is not an offence involving a breach 
of the p^ce ” within the meaning of section 106 of the Procedure Code, 
so that the accused could not be, upon his conviction, bound over under 
that section 

4122* On a conviction for theft it is competent to the Court to 
restore the stolen property to the person from 
Kest^atiott of ^hose possession it was stolen.^) It cannot be re- 
Stol«n roperty. turned to the bona fide purchaser though it mzy 

have been taken out of his possession The rule of law in this respect 
is that no title can be conveyed to a purchaser in respect of stolen pro- 
perty, and that in a competition between the innocent loser and the inno- 
cent purchaser the balance of equity is in favour of the previous owner, 
and not in favour of the purchaser who has taken the property tainted 
with theft and who derives his title throjugh the thief. He is, how^ever, 
entitled to be reimbursed its price from any money that may be found 
on the accused.^^^ To this rule there are only two exceptions m favour 
of a bank-note and a negotiable instrument. In the case of a bank-note 
which IS m legal view money, ^9) -being a part of the currency of the 
country, property therein passes by mere delivery, and in the interest of 
commerce and the security of human dealing, nothing short of fraud in 
taking an instrument payable to bearer will engraft an exception upon 
the rule.^^°^ But in the case ot a negotiable instrument the person 
from whom it was stolen has a good title to it, not only as against the 
thief, but as against any person who subsequently becomes the holder, 
unless such person can prove that the instrument had become negotiable 
at the time it was stolen, and that he obtained it bona fide for value with- 
out notice of the theft. 

4123, As regards other property the rule is that if it was in exist- 
ence at the time of the theft, it is restored to the owner thereof, but 
it must have been then in existence. A’s cow having been stolen, was 
innocently purchased by B. six months after the theft. The, thief 
was convicted after a lapse of eighteen months. In the meantime the 
cow while in B's possession had a calf. On the thief's conviction the 
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Magistrate delivered both the cow as well as the calf to A, But it was 
held that not being even in embryonic existence at the time of the theft, 
the Magistrate could make no order for its delivery to A The calf was 
then held to belong to B But what if the calf had been too young 
to live without A's cow^ 


4124 * On the acquittal of the accused the property would natur- 
ally go back to the person from whose possession it was brought into 
Court/*3^ and the property if seized by the police as suspected to have 
been stolen, should be disposed of as directed by a Magistrate to whom 
the circumstances attending its seizure should be reported The Magis- 
trate is empowered to order its delivery to the owner, or to the person 
fiom whose possession it was seized by the police (^ 4 ) 

The order passed by the Criminal Court as to the delivery of pro- 
perty is only summary, and it is open to any one aggrieved thereby to 
question its legality by a regular suit, by a proceeding against the holder 
of the property, for damages, or for a conversion 


412 S. This section allows the mere sentence of fine without the 
Fine Optional sentence of imprisonment, and of imprisonment 

without the addition of fine And if fine is the 
only sentence passed, the alternative sentence may be that of imprison- 
ment, but not vice versaM"^^ 

4126- Proof. — The points requiring proof are . 


(Ij That the subject-matter of theft is moveable property 

( 2 ) That it was in possession of any person. 


(3) That the accused moved it 


(4) That he did so without the consent of the person in posses- 
sion 


^ (5) That he did so intending to take it out of his possession. 

( 6 ) That he did so dishonestly. 

4127. If the conclusion does not follow from the evidence of theft, 
the High Court will set aside the verdict of the jury.<^ 8 ) ' 
the accused pointed out the place where some of the articles stolen 
were found, was held to be insufficient to support a conviction under 
S c fortion it could not support a charge of theft, robbery<^°> 

or of dacoity In cases of theft and alheef offences it is not ordinarily 
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safe to rely upon the evidence of identification unless the oifender was 
well known to the identifying witnesses/^-^ 

4128* Charge. — ^The charge should be thus. — 

I {name and office of Magistrate, etc ) hereby charge you {name of 
the accused) as follows: — 

That on or about the day of at- ^you intending to take 

dishonestly a certain moveable property, to wit out of the possession 

of {name the person in possession) without his consent moved it in order 

to such taking/“3) and thereby committed the offence of theft punishable 
under section 379 of the Indian Penal Code, and within my cognizance. 

And I hereby direct that you be tried for the said offence.** 

4129. It is not open to the appellate Court to alter a conviction 
for theft into one for- abetment of theft, for which he was not 
charged. 

A person charged of theft cannot be convicted of extortion,(25) 
or dishonest misappropriation under s. 403 or under s 424.^^> A person 
cannot be convicted of abetment upon the mere proof that he was found 
standing by the side of the thief. But one who stands and orders a 
theft is guilty of theft and not merely its abetment A thief and 
a Receiver may now be jointly tried. ^4) A person entering the com- 
plainant*s land to steal his cattle cannot be convicted of theft or of 
an attempt if he was apprehended as soon as he entered upon the 
land His act was but a preparation; but he could be convicted of 
criminal trespass 

Where the accused steals a bullock and kills it presumably for food, 
he could not be convicted both of theft and mischief But where the 
accused stole from the house ,of the complainant a forged bond and 
when ,the latter gave him a chase he tore it to pieces he was held guilty 
of theft as well as of an offence under ss 201 and 511.^7) Xhe accused 
a member of a criminal tribe with two previous convictions for dacoity 
finding the door of a house open entered it and as he was removine 
go<Hls from a room he was apprehended he was held guilty only ol 
theft andnot’of lurking house trCvSpass or house breaking by night, noi 
could he be sentenced for transportation for life under s. 23 of the 
Criminal Tribes Act.^®^ 
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4130. Evidence of Theft. — ^The essential ingredients of this offence 
have been already set out m and under the List section, and to which 
reference must be made for information on the subiect It is here 
proposed only to set out the salient features of that offence, and the 
evidence by which it is to be proved, and the defences which arc possible 
The gist of the crime is the dishonest removal of goods from the 
possession of another As such, the offence extends no consideration 
to the title or claim of the accused He may be the owner of the 
property or may fancy possessing a hen thereon But law cannot 
condone his crime for his mistakes of law The principle is clearly 
enunciated in the last section that a person in possession is protected 
in his possession, and anyone invading that possession runs the risk 
of bringing himself within the grasp of law But at the same time 
between such acts and acts of a thief properly so called there is a 
world of difference The one commits, if at all, merely a technical 
crime, by enforcing a legal demand in an illegal manner, the other is a 
nonstant menace to the peace of society The one violates the form 
of law. the other violates its very foundation But though these are 
the two extremes of the oftence, they must both possess the same 
elements in common, namely (i) intention to take dishonestly, (ti) 
without the consent of the person in possession, (ni) a moveable pro- 
peity, which they must, for that purpose, (iv) move 

4131. Intention to Take Dishonestly.— The first essential of the 
crime is its intentionality of dishonest acquisition Now the word 

dishonestly is the very reverse of honesty— a term allied to honour, 
and conveys the sense of what is right, just and true. In this sense 
the term “ dishonestly ” would be somewhat vague in its sense appeal- 
ing as it would to a standard which is ever varying and variable That 
IS, however, the common notion of dishonesty, but it is not the sense 
in which it has been used in the Code. It is rather a term of art used 
m a special sense as meaning an acquisition by unlawful means of a 
thing to which a person is not entitled The fact that a person gains 
a thiijg to which he is not entitled does not necessarily make the means 
he has adopted unlawful He may for instance, obtain a decree by 
means of perjured evidence, and in execution of which he may obtain 
property to which he is not really entitled But in such a case the 
means employed would not be unlawful, and the act of acquisition would 
not be theft. The term will be found more fully discussed before 
(§§ 243-254) The intention must be dishonest in that sense, added to 
which there must be the moving of property (§§ 4066-4088) without 
the consent (§§ 4106-4107) of the person in possession (§§ 4106-4111) 
All these elements are the essential ingredients ot the crime They 
must all be present at the same time, though not necessarily in the same 
degree 

4132 Civil Dispute. — Litigants in this country as everywhere else 
are always eager to cut the gordian knot of a protracted litigation by 
launching out a prosecution under this and cognate sections. But the 
Courts should be slow to move where there is a bom fide claim of 
right or where the subject-matter savours of a civil dispute. Such was 
the case of the complainant who complained of the accused’s having 
tut ^rass from his tield, but the title to w^hxch was disputed bv the 
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accused who held adjoining land. The Court held it to be a civil dispute 
into which the criminal Court wa^s not competent to take action (s) 
So where the tenant complained that his landlord had forcibly removed 
his crops and the evidence showed that the two had jointly cultivated 
the land, the Court held the case to be one of a civil nature in which the 
landlord could not be punished for theft In another case, previously 
referred to, the accused had cut and earned away the crops under a 
defective order for distraint, when their act was challenged to be both 
fraudulent and dishonest; but the Court acquitted them of dishonesty, 
whatever may have been their civil liability for fraud.^“^ 

4133. Landlord and Tenant. — ^'Fhe conflict between the rights of 
the landlord and tenant has resulted in several cases, the decision of 
which illustrates the leading principles already discussed under the last 
section (§ 4089). If there is a bona fide claim of right the criminal 
Court stays its hand whatever may be the civil rights of parties. It 
may be that the title to the land has passed to the landlord ; but if the 
tenant has raised the crops he is held free from criminal liability for 
gathering what he has grown. If the tenant was in juridical possession 
of his land and grows crops thereon, he is not a thief if he removes 
them So also, if the landlord receives an order for distraining them 
and the tenant hearing of it removes them. 3) if the landlord and 
tenant had jointly cultivated the land, each is part owner of the crops 
and their removal by one is not theft of the property of another.f*^) 

A tenant was ejected from his holding by the landlord who received 
possession but failed to tender the price of the standing crops raised 
by the tenant who cut and removed them He was acquitted of theft^^s) 
Certain trees in a village fell down in a storm. The tenants removed 
them pleading a customary right The Court convicted them of theft 
without deciding on the plea of custom, It was said that the tenants 
action had caused wrongful loss to the landlord, which (it is submitted) 
was an assumption in the absence of decision on their claim of right. 
Even a more startling decision was that m which it was held that the 
person who grows the crops has the right to reap them and that it 
was not of the least consequence whether he had or had not good title 
to the cultivation of the land, ^^7) which means that a trespasser is more 
honest than the owner. It would have been otherwise if it were found 
to be a case of disputed possession The case of the accused was 
more correctly decided where the Court refused to convict them of 
theft for having cut wood from a forest without a pass, which they had 
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purchased before, when there was no finding that they were not entitled 
to take wood from the forest 

In another case the facts were these. The tenant held land under 
a kahuliat which provided that if he cut down any trees upon the demis- 
ed land, he would pay compensation to the landlord at Rs. 10 per tree. 
The tenant assigned his interest to the accused who cut down some ’ 
valuable trees. The landlord prosecuted and the accused were convicted 
of theft and it is submitted wrongly, since the Court did not consider 
the fact of dishonesty.^^®) The offence might conceivably have been 
one of mischief. There was no theft where the tenant was ordered', 
to be ejected in a decree passed against the landlord; but he removed 
the crops which he had raised as he believed that the ejectment did nof^^ 
affect his crops. The case would be different where the landlord 
uses force to eject the tenant and seizes his crop.^^^^ 

4134. Legal Presumption from Possession. — Ordinarily, they must 
be all established by evidence. But in certain cases law dispenses 
with the proof of dishonesty and infers it from the fact of recent 
possession. So it is provided by the Indian Evidence Act, that the Court 
may presume that a man who is in possession of stolen goods soon after 
the theft is either the thief or has received the goods knowing them 
to be stolen, unless he can account for his possession. This clause, 
obviously, assumes a previous theft, and, as such, it has no application 
to a case where possession is defended on a claim of right In that 
case the theft cannot be assumed, and must be proved. The clause is 
intended to meet a case where a theft takes place, and another person 
is found in possession of the property stolen, in which case law dispenses 
with the proof of intermediate steps, considering them as proved, from 
the fact of possession. But the presumption is only permissible and 
not necessary, and must depend upon all the circumstances of the case. 

Moreover, since it is a presumption which depends upon the likeli- 
hood of its being in conformity with the common course of natural 
events and human conduct, there must be at all times that likelihood 
to support it. In short, the presumption must be both natural and 
reasonable. ^ For instance, suppose a person is found in possession of a 
common article of household utility, say a brass pot of common make, 
which people in the station of the accused are wont to use, could there be 
any presumption that it was the proceeds of a theft taken place, and 
that the accused was in conscious possession of it as such? On the 
other hand, where the property found in the possession of the accused 
is of such a rare or unusual nature that the accused could not have been 
ordinarily found to be in possession of it, such a presumption would be 
natural and irresistible, and it is onlv in that case that law considers it 
unnecessary to complete the chain of evidence by formal proof of each 
link. Even in such a case there must be formal proof of (i) an an- 
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tecedent theft, (ii) an identification of the property as belonging to the 
prosecutor, and lastly (lit) that the theft was recent. 

4135. The proof of a previous theft is necessary, because there can 
be no presumption that a person is a thief or a 
(1) Proof of pre- receiver from a thief unless there was a theft, and 
vious Theft. ^ previously to his possession. Evidence of 

such theft does not, however, require that it should establish the guill 
of the accused, for if this be done, there would then be no necessity of 
the presumption, which is intended to meet cases in which that evidence 
is wanting. The evidence of theft may then be confined to this, that 
a certain article was missing under circumstances which make it probable * 
that it had been stolen Ordinarily, the evidence^ of the owner or the 
person in possession, or of one who is cognizant with those facts, should 
be sufficient for this purpose The accused may, of course, show that 
there was no theft at all, in which case the fact, if unrebutted, would 
cut at the very root of the prosecution. But the fact of theft may he 
established by the production of a' report made to the police, or of a 
complaint made to the neighbours, but which, however, in such cases 
must be narrowly scrutinized, since it is not unusual to procure a horde 
of witnesses to prove such statements when they are likely to prove 
profitable. 


4136, Again, there may have been a theft, but it does not neces- 
JA sarily follow that the property stolen is the pro- 

{ ) en 1 ica ion. found with the accused Here again, 'the 

wish of the owner must not be permitted to be made the father to 
his thought. The question that is paramount in such cases is — did the 
owner possess the property at the time of the theft; and is the 
property produced the very same property he had lost. It is, of course, 
wholly insufficient to prove that the property stolen was very much 
like that produced,^=^s') or that being grain it was not susceptible of 
identification.^^^ Difficulty of identification cannot dispense with the 
necessity of the proof, nor would then the proof required be any the 
less because of the difficulty. On the other hand, the very fact of the 
property being incapable of identification would add to the difficulty of 
giving evidence sufficient to convince a legal mind that the identifica- 
tion sought to be established is' not m‘erely accidental sworn to by 
witnesses who may have been misled by the common appearance, or a 
belief founded upon a fallacious data or an imperfect memory. 


A dogmatic asseveration that a certain property produced belongs 
to the owner is almost valueless, unless it is supported by convincing 
reasons — such as are sufficient to impress its . individuality upon his 
mind. If the prosecutor had made a report of it to the police, the report 
should be useful in corroborating his account, bjit if he had not mentioned 
the property or gave no detailed description of it, the success of his 
task to establish identification must then depend upon his credibility, 


(^) Burke, 6 A.* 224, Jwala*io^ 1, 
C 62, (1927) 0. 277. 

(25) Bma Chela, (1886), B. U C. 

29 I, g, (M.) 72 


K" B 

^■(1)7 M. H. C. R (App) m 
Rayappan, (1894) i Weir 429; Sm 
Tmm, (l886) Weir 429. 



S. 379.] 


THEFT 


1987 


^and the credibility of his witnesses, and of those examined in defence, 
the circumstances of the case, the nature of the property, its value and 
commonness. In such cases, it is frequently the case with witnesses 
to seize upon some little peculiarity or mark in the article in evidence, 
and to parade it as the infallible mark by which they had got accustom- 
ed to identify it Needless to add, the ordinary run of native witnesses 
are neither such keen observers nor possessed of so retentive a memory 
as to be able to be implicitly trusted on such points. 

Moreover, it is unfonmately a common device of a certain class of 
persons interested in the conviction of the accused to prime witnesses 
in such details which are presumed to establish their credibility, and 
which unfortunately with inexperienced fudges, sometimes has that 
result. The following is probably a typical case of this kind The 
police acting upon certain information searched the house of the ac- 
cused, and there they found a number of brass articles The informer 
did not then claim to be the owner of these articles But two days 
after the search some four persons came forward and respectively 
identified different articles out of the lot as their own property, which 
they alleged had been stolen on different occasions, more or less remote. 
It was held that taken alone it was insufficient to raise a presumption 
of guilt against the prisoiier.f^) 

4137, Thirdly, there can be no such presumption unless the accus- 
ed’s possession was recent, or which is the same 
be ^hing, the theft was recent This is necessary to 

* ‘ connect the possession with the crime, and raise 

the presumption of guilty knowledge in the accused. The question 
what is recent possession is a question of fact/^^ but it has been held 
in England that the possession of stolen property three months after 
the theft was not recent to raise the presumption. *^4) The property 
found in this case was an axe, a saw and a mattock, such as peisons 
in the station of life ot the accused might be expected to possess. There 
can be no fixed inflexible period for determining recent possession; it 
must depend upon the nature of the article and the facility with which 
goods of that character pass from hand to hand. 

But time is all the same essential. As Coleridge, J., told the jury 
'in the case of a thief found in possession of two sacks found about 
twenty days after they had been stolen : If 1 was now to lose my 
watch, and in a few minutes it was found to be on the person of one of 
you, it would afford the strongest ground for presuming that you had 
stolen it ; but if a month hence it were to be found in your possession, 
the presumption would be greatly weakened, because stolen property 
usually passes through many hands.”^5) But as Patteson, J., said in 
another case: The length of time is to be considered with reference 
to the nature of the articles which are stolen. If they are such as pass 
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from hand to hand readily, two months would be a long time — it 
is a question for the jury.’'<^^> Such presumption was held justified 
from possession of a jewel found with the prisoner three weeks after 
the owner's house had been broken into/^) In another case the accused 
w^as found in possession of a camel seven months after its theft. The 
Court held the interval too long, to justify the presumption. 

4138. Even in case of recent possession, the presumption is not 
that the accused committed the theft, but that he cither committed the 
theft or was the receiver of the stolen property.(^> So Pollock, C. B , 
said : If no other person is involved in the transaction, and the whole 

of the case against the prisoner is, that he was found in possession of 
the stolen property, the evidence would no doubt point to a case of 
stealing rather than a case of receiving; but in every case, except indeed 
where the possession is so recent that it is impossible for anyone else 
to have committed the theft, it becomes a mere question for the jury 
whether the person found in possession of the stolen property, stole it 
himself, or received it from some one else. If there is no other evidence 
the jury will probably consider with reason, that the prisoner stole the 
property; but if there is other evidence which is consistent either with 
his havng stolen the property or with his having received it from some 
one else, it will be for the jury to say which appears to them the more 
probable solution.”^'®^ 

Recent possession is thus a relative term and must be considered 
with reference to the nature of the property and the manner of using it. 
For instance if the prisoner is found in possession of a number of 
things, although common, but in a group which coincides with 
the thing lost, it will be a circumstance which will at once tell against 
the accused*s innocence, for though it may be conceivable that he was 
in possession of one or two things of the kind, the fact of his possession 
of all or most of them on the same concatenation, would be sufficient 
to impress upon them an individuality of their own and thus facilitate 
their identification. The prisoner was found in possession of a knife, 
a candle-stick, watch, eyeglass, and muffineer, a year after the theft, 
whereupon Tindal, CJ., told the jury ''If there had been nothing 
found but the knife, as that might change hands frequently, it would 
be too strong to infer that the prisoner must have been the thief;* a 
small thing that would change hands very easily would be too little 
after a long time ; but then again it cannot be concealed that if instead 
of one, there are several articles that are not likely to have changed 
from hand to hand, and then to have come together into the custody 
of the same person, that takes off from the effect that would be produced 
by the lapse of time.”<”) 
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So while, such a thing as paddy is incapable of identification, 
it may become identifiable by its peculiar admixtuie, with other gram, 
as where there is the mixture of canary seeds in barley which was held 
to facilitate its identification. So the public use of the property in the 
neighbourhood of the theft would counteract the presumption of guilt 
which might ordinarily arise. The accused was found in possession of 
a buffalo twelve months after the theft. It was held that apart from 
any explanation from the accused the possession was not sufficiently 
recent to raise any presumption The time in such a case was 

sufficiently long to have by itself neutralized the presumption. But even 
if on the morrow of a theft the accused had been found m the neighbour- 
hood of the theft in possession of the buffalo and the owner had not 
questioned his possession, he could not be condemned on the presump- 
tion arising from his recent possession, for it was then counteracted 
by another presumption. So in another case the accused was found to 
be in possession of a stolen camel seven months after it had strayed 
away from possession of the owner. It was held that the interval wa» 
so long that there could be no presumption, and the accused could not 
therefore be called upon to account for his possession.^^^^ 


Adverse Presump- 
tion from Unsatis- 
factory Explanation. 


4139. Where the Court is not entitled to make any presumption 
against the accused from the fact of his recent 
possession, it is not entitled to ask him to account 
for his possession. As Maule, J., said: ** Whete a 
man is found in possession of a horse six or seven 
months after its loss, and there is no other evidence against him but 
that of possession, he ought not to be called upon to account for it.”^*5l 
And even when it is a case of presumption, and the accused is called 
upon to account for it, it does not follow that he has to make good his 
explanation by independent evidence. 


4140. As was observed in a case : In cases of this nature you 
should take it as a general principle, that, wJiere a man, in whose pos- 
session stolen property is found, gives a reasonable account of how he 
came by it, as by telling the name of the person from whom he received 
it, and who is known to be a real person, it is incumbent on the prose- 
cutor to show that the account is false, but if the account given by the 
prisoner be unreasonable or improbable on the face of it, the onus of 
proving its truth lies on him.'*^^^' 

4141. ^ It is of course not obligatory on the Court to .make any 
presumption against the accused even from possession of a stolen article 
however recent Such was the case of a deaf-mute accused found 
wearing a pyjama suit a week after its theft. The Court held that 
though his possession was recent, the man was incapable of offering 
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No. 15 

(16) R V Crowhurst, i C & K 370; 
followed m Hari Ramji, 9 Bom, L. R. 

27 - 


1990 


THE INDIAN PENAL CODE 


[S. ih 


any explanation and no presumption should be made against hini/^?) 
But though lapse of time may be the best defender of the accused, the 
accused may volunteer or make a statement which may put the Court 
upon inquiry, and which may make up for the absence of presumption. 
The prisoner was indicted for possession of a beetle-head stolen from 
the prosecutor fifteen months previously. The prisoner said that it 
had been with him since eight years, but which was impossible, for it 
was clearly proved to have been in the prosecutor^s possession at the 
time of theft. The explanation of the accused was, therefore, clearly 
false, but his counsel relied upon the length of time and claimed <m 
acquittal. But Aldersun, B., said: I would so direct the jury, but for 
the statement of the prisoner, who, in giving an account of how he 
became possessed of the article, tells a he, if it be the property of the 
prosecutor. If he had rested his case upon the position you now take 
for him, w^hen the property was found and claimed by the prosecutor, 
he would have been exempt from the charge of stealing it on the ground 
stated by you. He would then have admitted the beetle to be the pro- 
perty of the prosecutor; but he demes that by his statement; while he, 
at the same time, admits that he had this thing in his possession at a 
lime immediately after its loss, and therefore there is a recent posses- 
sion."' And he then told the jury that in cases where property of such 
insignificant value as that laid in this indictment, is shown to have been 
stolen so Jong as fifteen months before it is discovered in the posses- 
sion of a stranger, that person ought not to be called on to answer for 
that possession, on a charge of felony, for it might reasonably be infer- 
re4 thjit he came honestly by it in that long interval. If the prisoner 
had said in the first instance, "Why, really I can't tell where or how 
I got this beetle" I should have said that, that was a reasonable state- 
ment, and that he ought not to have been indicted for stealing it in 
that case, it being assumed that the prisoner does not deny that the 
article might once have been the property of the prosecutor. Where, 
however, the prisoner is shown to have claimed the thing so found as 
his property by right of a purchase made eight years ago, and a conti- 
nued possession to the present time, I should say that, that was not so 
reasonable an account of his possesion as exempt him from the neces- 
sity of accounting for it to the satisfaction of the jury; for if it be true, 
the prosecutor is wrong, and the identity of the thing with that found is 
disputed. If the prosecutor should satisfy the jury that the beetle w^as 
his, then the statement of the prisoner, accounting for its possession 
of it must be false, and he must be presumed to havS stolen it, though 
it was not found in his possession for fifteen months after the loss. TTie 
question, therefore, is simply one of identity."" 

1 4142. Again, there can be no presumption from possession, unless 

PowMMonmustibe vxcimively traced to the accused.^'?) If the 

Exclusive. property is found in a house occupied by seN^eral 

^ inmates capable of committing the crime, there 
can be’ no presumption from possession, unless it is clearly and exclu- 


:(17) Ooirnm, (I9t4) I M. t. W. 
W?SiC33o. 

Tmg, referring to the prisoner's- 


counsel, 

(ip) Mmns, 2 Cox 270; 
GhoM, t3 C. W. N. 86i, 2 1. C. 68i 
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sively traced to some one in particular. On suspicion of theft of certain 
articles from a running good's tram, the brake van of the tram in w-hich 
four railway coolies were travelling, was searched, and hidden under 
garments similar to those which the four coolies might wear, were found 
ten pieces of new cloth abstracted from the adjoining van ; whereupon 
all the four coolies were prosecuted for theit, but they were acquitted 
on revision by Blair, J., who held that their possession had not been 
exclusively traced to the accused.<^‘^> In such a case, there may be a 
strong suspicion that some one of the accused or all were concerned in 
the theft, but suspicion is not evidence. It may be a good reason for 
pushing on with the inquiry, but it cannot take the place of evidence. 

The two prisoners who were bi others, were found concealed in a 
corn-bin in an open gig-house where there was discovered also some 
stolen property concealed in a loft over the gig-house, and some in a 
heap of rubbish near the bin. The prisoners laid no claim to the pro- 
perty and said that they had got in there to sleep out of the cold, where- 
upon Pollock, C. B , directed their acquittal, holding that though there 
might be grounds of suspicion, possession to the prisoners had not been 
traced. But where a bale of cloth weighing about five maunds was 
found in the room of a house in the occupation of a Hindu joint family 
under circumstances proving that the accused, who was the managing 
member, knew it, the Court upheld his conviction under s. 411, presum- 
ing his possession from his knowledge of it m the house.^^^^ 

4143. It is, moreover, a point well worthy of note whether the 
property was found unusually concealed, or was discovered where it 
would be ordinarily expected, to be found But this is not a matter of 
much importance. For in a family, there are always articles of jewel- 
leiy and the like hidden away for safety; and so it is quite usual to put 
aside pots that are not required for daily use 

4144, A conviction for theft, and indeed for any offence based on 

circumstantial evidence must be most carefully 
Other Circumstan- scrutinized; since such evidence being indirect, 
tial Evidence. Icaves room for error in the process of ratiocina- 

tion. It is therefore necessary, to examine each 
link with a view to see whether it is admissible, and whether all the 
links admissible exclude the possibility of guilt of any othei" person, and 
point conclusively to the complicity of the accused. Where, for 
instance, in a ca§e of theft of currency notes and cash from an office, 
the evidence against the accused was that he was one of those who 
entered the office in the absence of the complainant, that a relation of 
his was present when two of the notes were cashed by that relation's 
relative and that the accused was after the theft in possession of money 
for which He could not satisfactorily account, it was held that the evi- 
dence was inconclusive as to the guilt of the accused.^^^s) 


(20) Mulhari, 6 B. 731 , Nga Tha Dwe, 
(1896) P J ' L B. 279 
(ai) Ali Hussain, 23 A. 806. 


^ (22) Budh Lai, 29 A. 598 (601) follow 
mg Sangam Lai, 15 A. 129 (131). 

(23) Chiraguddin, 18 C W N 1144; 
23 I. C sor, IS Cr. L, J 293. 
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4145. Theft to Earn Reward for Discovery. — ^7 he Court does not 

q 9 H: A Q 7 Q consideration the motive of the offender. 

' If the thief committed theft with the object of 
restoring the propert}^ on securing a reward, his offence is none the 
less theft, though he did not intend to appropriate the property perma- 
nently. If, however, he subsequently restores it on being promised or 
paid a reward, he may be even convicted both for theft as well as under 
section 215, but in that case the application of section 71. has been com- 
mended ^^4) It has been, moreover, held that where a person points 
out the stolen property on receipt of such reward, he may be convicted 
of theft upon that evidence, unless there is evidence to show that the 
offence had been committed by some one else. ^-5) Section 215 applies to 
his case whether he points out or fails to point out the property/^5 

4146. Tlieft and Mischief.— A person cannot be convicted separately 
of theft and mischief, where he is found to have stolen a bullock and 
afterwards killed it, inasmuch as the owner being already deprived of 
the animal by the theft, the object of its destruction was to benefit the 
thief, and not to injure the complainant. 

380. Whoever commits theft in any building, tent or 
vessel, which building, tent or vessel is used 
holwfetc? dwelling ^ human dwelling, or used for the custody 
of property, shall be punished with imprison- 
ment of either description for a term which may extend to 
seven 3 ^ears, and shall also be liable to fine. 

[ Vessels 48 Thefts, 378. ] 
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(11) Theft from a Tent (4156). 
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(13) Dwelling and Custody 
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4147. Analogous Law. — ^Theft in a building is naturally regarded as 
an aggravation, as it involves trespass and insecurity to the inmates 
against which higher punishment has been provided, both by the Eng- 
lish Statute<3> as well as by the common law, ( 4 ) by which, however, the 
entry must have been made at night, and which then constitutes burg- 


(24) Nga Nyan U, (1914) 2 U. B, R, 
43, 28 I. C. 997 

(25) Motdeen, (1896) P. J. L. B, 229 
(I) Nga Ok Gyi, (1889) S. J, L. B. 

449 - 


(2) J<uro, (1915) S. L. R. 204, 34 I 

C. 655 

{3) Larceny Act, i86t (24’ & 25 Viet, 
c 96), s. 60; re-enacting 7 & 8 Geo. IV 
c, 29, s. i2; Wenmouthj 8 Cqx 348. 

(4) 4 Black. 224; Polly, i C & R. 77* 
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larv-an offence which more nearly corresponds to lurking house tres- 
na4s at meht punishable under section 457. And as the English Statute 
Lais with tlieft “ m a dwelling-house ” and as other sections of it 
Duni'sh “whoever shall break and enter any dwelling-house, church, 
Lapel’ meeting-house, or other place of divine worship, or any building 
within the curtilage, school-house, shop, warehouse or counting-house 
with intent to commit any felony therein,”<s> there is really nothing in 
the English Law, Statute or Common to correspond exactly with this 

section. 


4148. Procedure and Practice.— This section is cognizable, and 
warrant "should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is triable by any Magistrate, 
and summarily, if the property to tvhich the offence relates does not 
exceed Rs. 50 in value. Instead of the sentence here prescribed 
the sentence of whipping may be substituted under the provisions 
of the Whipping Act, and on a second or subsequent conviction 
whipping may be inflicted in addition. Theie is some conflict whether 
a pLvious conviction under the last section counts as a 
previous conviction for the purpose of whipping under this section, the 
Bombay Court holding that this is a distinct offence from a simple theft, 
as Lfined in section 378.<^5 But this view is controverted in,the Pun- 
jab.f^5 In view of the recent alteration of the law<®^ the conflict is now 
immaterial. 


For other points of practice calling for notice, reference should be 
made to the preceding commentary. 


4149. Proof. — ^The points requiring proof are those necessary to 
prove a case of simple theft (§ 4126) in addition to which prove:— 

(7) That the property stolen was then in a building, tent or 
vessel. 


(8) And that the said building, tent or vessel was then used as a. 
human dwelling or for the custody of property. 


41S0. Charge.— The charge should run thus:— 

" I (name and office of the Magistrate, etc ) hereby charge you (name of 
the accused) ds follows: — 

“That on or about the day of at — you' committed theft 

of (mention the property stolen) in a building (or tent or vessel) 

used a.s a human dwelling (or for the custody of property), and thereby 
committed an offence punishable under section 380 of the Indian Penal 
Code, and within my cognizance. 

“ And I hereby direct that you be tried on the said charge.” 


(S) Larceny Act, i86t (34 & 25 "Vict, the text, does not seem to be correct. 
96), s. 57, the statement of Meres, J. C, (6) Changia, 7 B H C R. 68. 

m Nga Pan E, (1883) S J. L B. 367, ( 7 ) Jeewun v. Boodha, (1867) P. R. 

that tins section is nearly identical with No 51 

s. 60 of the Larceny Act, in view of (8) Whipping Act CVlI of 1909). 
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4151. Four accused were jointly tried, the first under this section, 
- - the second under this section and s. 411, and th^ 

Misjoinder of 4^ 

stolen property was traced to the possession of the 
first accused. It was held that there was no misjoinder as the disposal 
of the property constituted one and the same transaction. The ac- 
cused who had stolen a forged promissory note from the record of a 
case was held guilty both under this section as well as ss. 201, Sll.Oo) 


4152. Theft in a Building.— The aggravating circumstances en- 
hancing the normal criminalit}’' of the offence of simple theft here pre- 
sent is that the property is removed from a building, tent or vessel, 
which is used as a human dwelling, or for the custody of property. The 
higher punishment here provided is intended to giye greater security 
to property deposited* in a house so as to be under its protection. The 
questions arising under this section would, therefore, be — (t) was there 
a theft; and (ii) was the theft committed in a dwelling, tent or vessel 
which was then used as a human dwelling, or for the custody of pro- 
perty. The first question presupposes proof of all the elements neces- 
sary’ to constitute theft, (§§ 4061-4115). The second question requires 
notice. 


4153.« What is a Building, Tent or Vessel ? — ^The gist of the crime 
B 'Id* • commission of theft in a building, tent or 

) u> mg* vessel These must, again, be used as a human 

dw^elling or for the custody of property. Ordinarily, a buildings used 
for dwelling, or for the custody of property is a house or godown. A 
building need not be reserved exclusively for one use or the other. It 
may be used in part for human residence, and in part for the custody of 
property, or it may be used exclusively for one purpose or the other. 
The question what constitutes a building must depend upon what is 
ordinarily understood by that term. It certainly does not include the 
open compound around the house, such as a garden or open space at- 
tached to bungalows and villa residences, in England the concept' im- 
plies a walled enclosure with a roof or covering, and this is the least 
that is necessary, for the building must be enclosed and covered, 
though it must necessarily have an outlet. So the Madras Court held 
that theft from a verandah of a building was not theft in a building, 
observing : Now an ordinary verandah is no doubt part of a building, 


(9) Fo Shat, 4 Bur L T 263^ 13 I. C. 
395 

(10) Sheonandan, 31 I C 647 

(ir) TandiRam, (1876) P R No 14 

(12) 7 & 8 Goe. IV, c 29, s. 8, re- 
enacted 24 & 25 Viet,, c 96, s. 53, *‘No 
building, although within the same curti- 
lage with any dwelling-house and occupied 
iJbcrewith, shall be deemed to be part of 
such dwelling-house for any of the pur- 
pose of this Act unless there shall be a 
communication between such building 
and dwelling house either immediate or 
by means of a covered and enclosed 
passage leading from the one' to the 


other.** Cases proceeding on the cons- 
truction of this section exclude an outer 
yard (Devis, R & R, 322), and •include 
an out house (Gilbert, i C. & R 84), as 
a part of the dwelling house. But mey 
proceed upon a highly technical view 
of the words of the Statutes and can, 
therefore, be of no illustrative value 
here ; Lord Esher, M R. defined a ” build- 
ing ** within the meaning of the Metro- 
politan Building Act, 1855 {18 & 19 Vict., 
c. 122), s. 27, to ordinarily mean “an 
enclosure of brick or stone work covered 
in by a roof”— MotV Williams, (1^2) 
I Q. B. 2^ (270). 
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but a theft from the verandah which is outside the house, is not a theft 
in a building It might so happen that the verandah was so enclosed as 
to be a substantive building used for the custody of property, but that 
would be a question of fact to be determined upon the evidence of each 

case/*3) 

But it has been held in the Punjab that theft in such a case would 
be theft in a building, if the verandah forms part of a building which is 
itself used as a human dwelling or for the custody of property/^ 4 ) 
This view appears to be sound, for there appears to be no reason why a 
verandah open or closed should not be regarded as a part of the dwel- 
ling, when a tent which may be still more open is expressly so mentioned. 
Indeed, some of the houses of the natives of this country are scarcely 
anything more than a verandah and it would be unduly restraining the 
meaning of the word to exclude it from the protection which the sec- 
tion is enacted to afford. Indeed, the question, in such cases, is not 
whether a building is worthy of the name but whether it is used as a 
human dwelling The ordinary coolie-hut made of wattle and daub is 
scarcely worth being called a building, though as used for human dwel- 
ling, it must be regarded as falling into that class But this is pro- 
bably the limit, and its meaning must not be overstrained. 

4154. For instance, a railway carriage, or a brake van, 

though far more secure than q;iany buildings can- 
Railway Carriages. not be held to fall within the category of a “build- 
ing used as a human dwelling or for the custody 
of property.'’ But it has been held by Blair, J., that a goods or brake 
van of a railway in which goods were carried was a place used for the 
custody of property, and none the less so, because it was used also for 
the transport of property.<^s) But it is submitted that what the section 
speaks of is not a place but a building, and it would be an intolerable sole- 
cism to speak of a railway carnage as a building. This was conceded by the 
Bombay High Court, in a case in which the accused had stolen the 
complainant’s luggage from a railway, while it was standing at a railway 
station whereupon he was convicted under this section, and West and 
Nanabhai, JJ., confirmed the conviction holding that though the railway 
carriage was not a building the railway station was."C^o) 5 q i^ 
but did the railway carriage standing at the station become a building 
used as a human dwelling?” And this is what is required under the 
section. Probably the view taken by the Court implied that the theft 
from a stationary train was theft in a building in the ^same way as 
theft from a chest or almirah kept in a house, but in that case the train 
must be in a similar situation. 

It is apprehended that the term building^^*^ has been used here to 
denote a fabric or edifice constructed as a house. It could scarcely 
be extended to denote a waggon, any more than a chest or almirah 


(13) Ckukm Jelani, (1880) P R. 
16. 

(14) (1870) t Weir 435 

( 15 ) labor, (1881) P. R No. 1. 

^ (16) (1880) 1 Weir 436; Sheikh Sc 
(1886) B. U. C 293. 


(17) (1880) 1 Weir 436 

(18) Alt Husain, 23 A. 806. 

(tp) Sheikh Saheb, (j886) B V, C. 
293 

(20) Ib 

(21) From 0. E. butden, a house. 
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which are used for the custody of property, but which do not thereby 
aSvSume the status of a building. The entrance hall, and a porch of a 
balan of a building enclosed by a wall, but with two doorways without 
doors have been held to be a building.<^^l So even a courtyard consist- 
ing of a walled enclosure with four kotims or chambers opening into 
it, with an outer gateway has been held to answer that^ purpose. ^^3) 
So a cattleshed walled on four sides but the wall of one side of which 
having fallen down was enclosed with brambles, was held to be a build- 
ing used for the custody of property, namely, cattle.^^4) But a cattle- 
fold or pen merely enclosed with a thorn hedge round it is not a building 
though it be used for the custody of cattle, still less is the compound 
or courtyard of a house surrounding a building As Scott and 
Jardine, JJ., said: “There is no principle or authority for including 
compounds within the words ‘ house * or ‘ building The open com- 
pound surrounding the houses of Europeans in this country are in no 
sense a part of the building or could be treated as such. Indeed, the 
sections of the Code dealing with trespass on buildings, whether for 
the purpose of committing theft or any other offence have all the same 
object in view So the framers of the Code said: “There is no sort 
of property which it is so desirable to guard against unlawful intrusion 
as the habitations in which men reside and the buildings in which they 
keep their goods.”^3^ 

4155. Confining the term to only buildings as so understood, the 
section next requires that the building should have 
be m a ^ human dwelling, or for the custody 

of property. This would exclude vacant or 
dilapidated houses which have fallen into disuse,^^) so that if a thief 
enter and steal the materials used in building them, the offender could 
not be convicted under this section, both because it would not be theft 
in a building, nor theft in a building used as a human dwelling, or for 
the custody of property So it has been held in Madras that theft of 
property from the roof of a house is not punishable under this section, 
as it is not theft in a building. The prosecutor had spread out his dhoti 
to dry on the top of a house to which the prisoner got access by scaling 
the wall, and stole the cloth. It was held that as there was no entry 
into the house there could be no offence under this section, it being even 
added that “ the fact that the roof was used for various domestic pur- 
poses can make no difference.”^^^ But if this view be correct, two 
consequences would injevitably follow : first, that a person may be guilty 
of house-breaking, and as such punishable under section 454, though 
he could not be punished for theft in a building; and secondly, theft 
from the terrace of a house ordinarily used as a human dwelling, and 
often for the custody of valuable property is not a theft in a building. If so, 
by parity of reasoning, it follows that theft from the board of a ship 
is nipt f theft in a vessel, for which the thief must effect his entry into 


(22) Dad (1879) P* No. 10 

(23) Shera, (1879) P. R. No, 35* 

(24) Dulle, 6 N W. P. H. C R. 307. 

(25) Sucha Singh, (1887) P. R. No. 
57; Ram Rang, (1905) P. R, No. 18. 

(1) Sutsa, (1882) 2 A. W. N. 224; 


Rama, (1889), BUG 484. 

(2) Rama (1889), B U C 484. 

(3) Note N. 

(4) Surj<a, (1882) 2 A W. N 224. 

(5) (1886) I Weir 43S. 

(6) S. 445. 
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a cabin. It is submitted that such construction is scarcely justified by 
the language used, for there is no reason to suppose that the word %n 
was intended to imply entry into the dwelling and was not used to 
include a theft from a building. 

Suppose, a thief were to use a hook to draw things away from the 
interior of house, himself remaining outside; would not his theft be 
punishable under this section, because there was no entry into the house ? 
If so, the fact that the thief gets on the building would seem to aggra- 
vate his offence. Of course, the case is clear if there was an entry. 
And in that case the offence would be punishable under this section, 
no matter whether the entry was originally lawful or unlawful. The 
prisoner entered the house of the prosecutor and carried off certain 
things with the knowledge of the owner, but not minding his remons- 
trance. It was held that the offence fell under this section as the 
aggravating circumstance under this section is the invasion of a dwelling 
or of a building used for the custody of property, and such invasion is 
not diminished in culpability by the presence of the owner of the 
house. Indeed, the fact that the house belonged to and was in the 
possession of the thief himself would not reduce his crime, for the section 
speaks of theft in a building, which may as well belong to the thief. In 
this respect the English cases furnish apt illustrations. The prisonei 
lodged at a public house, where he invited the prosecutor to sleep in his 
room, and stole his watch hanging at the bed's head upon which he was 
convicted under the Statute^^^ which punished theft to the value of 
forty shillings in a dwelling-house/®) in another case, the point was 
reserved whether the prisoner could be convicted of theft in a building, 
the building being his own, and all the Judges agreed that he could be 
so convicted.^^'’^ The prosecutor and the prisoner who was a prostitute 
rented a room for which the former paid, and they both went to sleep 
together, the prosecutor having put his watch in his hat which the 
prisoner stole while the prosecutor was asleep It was held that the 
theft was in a building <”> So theft by constables of property from the 
house the}' were employed to guard, was held to be punishable under this 
section, and not as a criminal breach of trust under s. 409.f**) 

4156 . A tent^*3^ is a temporary shed erected to afford protection to 
TKcft from a Tent. htdiSt It may be, ordinarily it is, a pavilion 

or portable lodge made of cloth, canvas or skins 
stretched and sustained by poles and used for sheltering persons from 
the weather. It is usually enclosed on all sides by doth walls, but it is not 
necessary. A servant's pal is a tent, though«it is open in front The 
term is used to include even cloth sheds put up by shopkeepers in 
bazars and fairs and in which they expose their goods for sale. Theft 
of goods exposed outside these tents would not, however, constitute 
theft in a tent. A mere awning stretched to keep out the sun and glare 
IS, however, a tent which in the ordinary acceptation of the term, must 
have walls and a ceiling. So the mere enclosure of a place tinder a 


, (7) Kashinath Bhonshet, (1871) B. U. 

(I) 7 & 8 Geo., 4, c. 29. s. 12, 

(9) Toi^lor, R. & R 418, 


(10) Bowden, 2 M C. C. R. 285 

(11) Hamilton 8 C & P, 49. 

(12) Boidnath Singh, 3 W. R. 26 

(13) From Lat, tendo to stretch 
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tree by bamboo tattis or cloth would not be a tent, though it may in a 
sense possess both the walls and a roof. 

4157. The term ^Wessel” has been defined in s. 48. It would 

include everything in the nature of a boat floating 
* on water from a man-of-war to a dug-out canoe 

used for the transport of men and property. A ferry-boat is a vessel 
though it is nothing but a moving platforni used to carry people and 
property across water. Even a raft made of floating wood used for the 
transport of timber is a vessel within the meaning of this section. But 
a log ’of wood in its natural state, though serving the purpose of a 
vessel cannot be so called. 

4158. But whether the thing be building, tent or boat, the section 

requires that it should be used for human dwel- 
^^welhng and Cus- custody of property. The term 

“ dwelling”^*^^ means a habitation, or place, or 
house in which a person lives whether permanently or temporarily. It 
seems to exclude the idea of using a thing merely for transport If a 
person merely passes through, say an archway in a street, he could not 
be said to dwell there. The term must then be understood to refer to 
residence and nothing less. The term ''custody’^^^s) is however, a 
term of wider import, for it means merely a keeping or guarding pro- 
perty. The keeping of property may be for ever so short a time, but it 
will be custody, though the term is now restricted to mean ‘"safe keep- 
ing” or ‘"safe custody.” But there is no reason to limit its sense to 
that meaning. 


I 381 . Whoever being a clerk or servant, or being employ- 

Theft by clerk or Capacity of a clerk or servant 

‘ eervant of property commits theft in rcspcct of any property in 
mafte?,********’"*” posscssion of his master or employer 

shall be punished with imprisonment of 
either description for a term which may extend to seven ye’ars, 
and shall also be liable to fine. 


[Theft-s, 378.] 
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(12) Servants Illegally Employed 

(4174) 

(13) Who are Clerks and Ser- 

vants (4175). 

(14) Person Employed as Clerk 

*or Servant (4176). 


(15) Ex-servant Excluded 

(4177). 

(16) Liability Limited to Pro- 

perty in Employees Pos- 
session (4178). 


4159. Analogous Law, — This section is not to be confounded with 
section 408 which punishes the offence of criminal bieach of trust by a 
clerk or servant. The punishment in each case is the same, and in 
English Law the two cases are classed as larceny by a clerk or servant. 
But the Code makes a distinction, the dividing line being possession, the 
master being in possession of the property in this case, while the ser- 
vant is punishable under section 408, if he was himself in possession 
of it. 


It is not a necessity for aggravation of the offence that the servant 
should be in charge of the property or that it should have been his duty 
to guard it. The liability arises from the general duty of servants to 
protect the property of their master. 

4160. The following provisions of the English Statute/*^^ are 
nearly identical with this section : — 

“S 67 Whosoever being a clerk or servant or being employed for the purpose 
or tn the capacity of a clerk or servant, shall steal any chattel, monev or valuable 
security belonging to, or m the possession or power of his master or employer, shall 
be guilty of felony, and being convicted thereof shall be liable, at tU discretion of 
the Court, to be kept in penal servitude for any term not exceeding fourteen years 

or to be imprisoned and if a male under the age of sixteen years, with or 
without whipping” 

The cases decided under this provision should, therefore, be instruc- 
tive in the construction of this section. ' 


4161. Procedure and Practice^This offence is cognizable, aijd 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is triable by the Court of 
Session, Presidency Magistrate or a Magistrate of the first or second 
class, and summarily, it the property does not exceed Rs. SO in value. 


For other points of practice calling for notice, reference .should be 
made to the procedure set out under s 379 (§§ 4118-412S). 


4162. Proof.— The points requiring proof here are those 
to constitute theft (§ 4126) in addition to which prove: — 


necessarv 


(7) That the accused was at the time a clerk oi servant, or 
employed as such by the person from whose possession the 
property was stolen. 


4163. 


Charge.— The charge should run thus : — 




1¥ ^ re-enacted frcm 7 & 8 Geo. 

iv, c. 29 ,.s 6, with ‘the exception of the words in italics, 
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‘That on or about the day of at ^you being a servant (or 

clerk of A B [ or employed in the capacity of a servant 

(or clerk) of A B ] committed theft by stealing certain pro- 
perty, to wit m the possession of the said A B, and thereby committed 

an offence punishable under s 381 of the Indian Penal Code, and within 
my cognizance (or the cognizance of the Court of Session or the High 
Court). 

“ And I hereby direct that you be tried (by the said Court) on the 
said charge.'’ 

4164. Principle. — ^The confidence reposed in a clerk or servant by 
his employer and the opportunity he possesses for robbing him are 
the reasons tor making theft by servant specially heinous It is not 
necessary that he should be a paid or regular servant, for the offence 
does not depend upon it, but rather upon the considerations already 
mentioned. 

4165. Meaning of Words.— a clerk or servant*': These 
words are evidently taken from the English law. A clerk is necessarily 
a servant, though a servant may not be a clerk. It is not necessary 
that the servant should have been paid by the person he robs, but he 
must be under his control. So an orderly peon paid by Government, 
but working with the officer is a servant And the same rule applies 
to clerks. It is the factum and not the legality of their relationship that 
is to be looked to. 

4166. Theft by Clerk or Servant. — A theft by a clerk or servant 
of his master or employer's property is deemed specially flagrant on 
account of the abuse of opportunities and the confidence it involves, 
and the difficulty of taking measures for its prevention. Law, there- 
fore, punishes such thefts with greater remorselessness. But it will be 
observed that the quantum of punisliment provided both under the last 
as well as this section is the same, though the offence here may be 
committed in a house in which case it may be an act of double aggrava- 
tion, which may be taken into account in awarding punishment, but 
for which the maximum penalty provided by law is the same. The 
point of aggravation>Huider the last section was the violation of the 
protection of the house. Under this section it is the abuse of confi- 
dence. The measure of protection required in each case is the same. 
But as under one section the gravity of the crime depends upon the 
place of theft, so in the present case it depends upon the position of the 
two parties which must then be established. That is to say, the thief 
must be shown to have been a clerk, or servant, or then employed as 
such, and the theft must be of i)roperty then in the possession of his 
master or employer. 

4167. Clerk or Servant.— This raises the question, what is a clerk 

Servant. A clerk or servant is defined to be a 
menu person bound by either express Contract of service, 

^ conduct implying such a contract, to obey 

the Orders and submit to the control of his master in the transaction 
ot the business which it is bis duty as such clerk or servant to 
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ti\.nsact/'7) But the relationship would seem to depend more upon 
the right of control than the right*to obedience So where the prisoner 
who was employed as a traveller of the prosecutor, being charged for 
embezzlement, Lush, J., in summing up, said: “Now was the prisone? 
a ' clerk or servant ' within the meaning of the Statute? That depends 
upon the terms of his employment If a person says to another carry- 
ing on an independent trade • ‘If you get any orders for me I will 
pay you a commission, and the person receives money and applies it 
to' his own use, he is not guilty of embezzlement, for he is not a 
‘ clerk or servant ’ but if a man says, ‘ I will employ you and will pay 
vou, not by salary, but by commission ’ then the person employed is 
•a servant And the reasons for such distinction is this, that the person 
employing has no control over the person employed, as in the first case, 
but where, as in the second instance Thave put, one employs another 
and binds him to use his time and services about the employer's busi- 
ness then the person employed is subject to control So Erie, CJ , 

in another case, said* “We think that this conviction ought lo be 
quashed The cases have established that a clerk or servant must be 
undei the orders of his master, or employed to receive the moneys of 
his employer to be within the Statute- but if a man be entrusted to 
get orders and to receive money, getting the orders when and where 
he chooses, he is not a clerk or servant within the Statute "^^9) 

4168. Tht fact thai the prisoner had bound himself by an agree- 
ment with the prosecutor not to work for another for a certain purpose 
does not make him necessarily a servant pro ^anio, for such a case may 
be conceived ot tradesmen and commission agents, who only undertake 
to sell the goods of persons with whom they enter into "such agree- 
ments, but they do not thereby become their servants. As Blackburn, 
J,, said, in such a case “ The test is, was the prisoner under the 
control and bound to obey his master, if he was bound to bestow bis 
whole time upon his master this would be strong evidence, but it is 
not essential A ser\ant may be employed on a single occasion, or 
his employment may be permanent, but m either case the nature of 
employment does not depend upon the length of service as upon the 
conditions of employment. 

A drover was employed on a single occasion to take ten pigs to 
one Goose, a pig dealer, and to bring back wdiatever mone}'- Goose should 
deliver him. He had no authority to bargain with him or any 
other person, or to do anything with the pigs if Goose should 
refuse to receive them. He received a sum for expenses, for which he 
was to account, his w^ages being understood to be paid in accordance 
with the custom of the trade at a certain rate per diem for the number 
of days occupied He was not precluded from driving cattle of other 
persons at the same time. The drover took the pigs to Goose who 
refused, whereupon he took them to the market and wrongfully sold 
them. His liability turned upon whether he took the pigs into custody 
as a bailee oi as a servant. Park, R , said : “ In this case on the one 


(17) I Stroud's Judicial Dec, p, 325 
Steph, Cr L, Art 337, followed ii 
Sohm Lai, (1905) P. R. No go. 


(18) Per Lush, J, Turner, ij Cox 551 

(19) Bowers, 35 L. J M C 206. 

(20) Negus, 42 h, J. M C, 


I P, C.-127 
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hand, the circumstance tha‘t the prisoner was paid the expenses ot the 
cattle, and also that the customary mode of payment of his remunera^ 
tion was by the day, tend to show that he was a mere servant; on the 
other, the fact of his being a drover by trade, and also of bis having 
the lil^erty to drive the cattle of any other person by the general usage 
with respect to drovers, raise an inference that he was not a servant.’' 
It was then held that upon the whole the prisoner must be held not to 
have been a servant.<^^^ 


4169. The question of service then depends upon the terms of 

employment and the degree of control. If A 
Control Ma.- employs B to carry his pony to C to sell it to him 
for a certain sum of money, B would be A’s ser- 
vant and not bailee because, it is said, the delivery was made for a 
certain special purpose/^^^ But delivery of a pony by A to B to take 
to C, and if C refuses to sell it at his discretion was held to constitute 
B the servant of The question whether a person was a clerk or 

servant is a question of fact,^^ 4 > and its answer must depend upon the 
terms and nature of the employment and the character and degree of 
direction and control, and then necessarily the obedience which the 
employee is bound to render to the other. 

4170. The term '' clerk or servant ” is therefore, not synonymous 
with employee, but falls into a narrower class as connoting k subordina- 
tion and subjection to habitual control Such servant may be employed 
on a fixed salary or wages, or no wages at all. For the payment of 
wages is not a necessary condition of service. An unpaid apprentice 
or clerk may thus be a clerk or servant. So a person entertained by 
a tradesman as an apprentice to learn work, and as such entrusted with 
the duties of a salesman is a servant within the meaning of this sec- 
tion.(‘5) Such was held to be the case of a son who lived with his 
father and was employed by him for the performance of the duties of 
a clerk, though he received no salary, and the discharge of those duties 
was purely optional with him The fact that the employer paid the 
employee whatever wages he pleased would thus be immaterial,<^> so 

would also be the fact that the person was paid a commission or share 
of the profits <3) 


4171. Neither the payment of Wages nor an express appointment, 
Who ai*e Noi the rendition of a definite or exclusive service 

Clerks and Servants? Stated time, are material for the pur- 

howpvpr 1C o ^ of constituting service. What is material, 

ThT flrt +Lt performance of certain duties, 

his serv-int fnr is accountable to another does not make him 

ms servant for bailees and trustees are likewise accountable. So the 


(21) Hey Den. C C. 602, Denman, 
^ J. contra, following Qtuirman v. 

Wedge, 12 A « E 737. 

(22) Stanhury, 2 Cox. 272 

(23) Banks, R. & R 441, 

p24) Negus, 42 L J, M. C. 62; ChtSK 
9 Cox. J. * ' ^ 


p. R. No. 50 : 

Melksh, R & R 80 

(1) Foulkes, 44 L J M C 6s 

(2) ^iPfncer, R & R 299 

\ 3 ) M Donald's case, 9 Cox 10; Hart- 
& R„ 139; Carr, R & R. 
Phthf May, 8 Ojx. <}31, ~ ' 
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paid treasurer of a friendly society was held not to fall within the 
sianation of clerk or servant, Bovill, CJ, observing: “I believe 
ere is no case to show that the treasurer of a friendly society can be 
iicted for embezzlement The essence of the indictment in this case 
this, that the prisoner was a clerk or servant of the trustees The 
astees have all moneys of the society vested in them by Statute, as 
;11 as by one of their rules, and the prisoner must account to them, 
t this does not make him the seivant. The treasurer is an account- 
le officei, but not a servant ”( 4 ) 

So a member of a friendly society, who had been appointed by its 
mmittee to sell the tickets of an excursion arranged by it, sold the 
dcets and misappropriated the proceeds, he was held not to be a 
rvant of the society And so it would seem that a person casually 
iployed to perform a job, as for example, to cash a cheque on being 
oniised 6d. for the work could not be held to be a servant/^^ So a 
Tson employed to receive a voluntary contribution and for which he 
as not remunerated could not be held to be the servant of his em- 
oyer Such would be the case of persons employed to collect 
lurch offerings, or benevolent and charitable subscriptions. Persons 
ho work as members of an organization in which they are interested 
•e not its servants unless they happen to be so employed, as if they 
e paid for the work or are secretaries, managers or the like ^9) 

4172 . So persons whose employment is in the nature of contract 
innot be called clerks or servants Such are drivers of a hackney 
irriage/^®^ and others who stipulate for their remuneration for the 
jrformance of a specified work. Rut piece-workers, as such, do not 
jase to be servants, merely by the fact of their being paid wages on 
le ‘quantity of their outturn Such is, for example, the practice in the 
ills where the operatives are paid wages according to work, but they 
3 not, therefore, cease to be servants Tt was so held in the case of a 
itty collier, who was paid a fixed sum on every ton of coal raised by 
[m, and which he was allowed to sell to his employer. He paid over 
) him the gross price thus received and on which he was allowed a 
■luiidage He was held to be a servant of the colliery owner.^“> It 
ill be observed that this scheme was devised merely to calculate the 
ilue of labour, and the labourer did not cease to be a servant, because 
e was ostensibly the owner of the coal he cut Such is the systefn 
revalent in this country where coolies are employed to collect 
lyrabolams, lac and other jungle produce, and which is then purchased 
y the jungle contractors at a fixed rate. 

4173 . Intermediate between these and the servants pure and 
imple stands the case of a commercial traveller who may or may not 


(4) Tyree, L. R i C C R 177 (181). 

(5) Bren, 9 Cox. 398, 

(6) Freeman, 5 C & P 534 In 
hompson, 32 L J M C, S3, a lady 
we a sovereign to a person 
anding near a railway ticket office to 
urchase a ticket for her, upon receiving 
hi9h abgcond^dy h§ •vy'as convicted 


of larceny, but the question turned upon 
possession 

(7) Nettletom, 3 Mood C C. 259 

(8) Burton, 1 Mood C C 237 

(9) Hall, 1 Mood C C 474. Miller, 
2 Mood C C 249; Woolley, 4 Cox 255: 
Proud, 9 Cox. 22 

Cio) Hay don, 7, C. & P 445. 

(tt) Th^mgs^ 0 Cox 403. 
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be the servant of his employer according to the terms of his employ- 
ment. It appears to be settled that if a person employ another as 
his traveller or canvasser, and the latter be at liberty to get or abstain 
from getting orders as he might choose, he is then not a servant^*^) 
But he becomes undoubtedly a servant if he is to devote the whole of 
his time to his employer's service, though he may then be paid only by 
commission on the business secured.^^3) So a debt-collector undertak- 
ing to collect the outstanding debts of another on the payment of a 
certain commission paid on the recoveries, the time and mode of col- 
lecting the debts being at his discretion, is a contractor and not a 

servant (^4) 

4174. Servants Illegally Employed.-— So persons, though employed 
as clerks or servants of an illegal organization or company are held 
to be so liable on account of the illegality, the Court withholding its 
assistance on the ground of public policy. But in this respect law 
discriminates between an organization formed for a criminal purpose 
and one which is illegal merely because it is not registered, or because 
its incoi'poration is not otherwise legal or legalized. 

4175. Who are Clerks and Servants. — Lastly, there remain persons 
who are clerks and servants." Of these those who are ordinarily 
classed as such present no difficulty. They are persons who receive a 
fixed stipend or wages and devote their whole time to the service of 
their, masters. The nature of their employment is then immaterial 
For it may vary or be invariable, but so long as they are paid for theii 
employment they are servants irrespective of the nature of the work 
they are called upon to do It will thus be seen that while the non- 
payment of salary does not exclude service, its payment is a certain 
criterion of it, and so is the devotion of one's whole time to the -em- 
ployment of another So a solicitor who was paid a fixed sum of 
L 300 a year to collect rents, etc., of a limited company, was held to be 
a clerk or servant of the compan}^^*^^ And so would be persons 
whatever their designation, whether as manager, secretary, accoun- 
tant, cashier/^^l or a director.^^®^ In such a case, the payment of a 
remuneration makes all the difference.<^0 

The prisoner was employed by the prosecutor, an earthenware 
manufacturer, to act as his traveller and to visit the three kingdoms 
in quest of orders in the interest of the prosecutor. He undertook not 
to work for ^y other maker without the permission of the prosecutor. 
He was to pay himself his travelling expenses, but was to get a com- 
mission on sales, and render an account weekly. The orisoner was 
afterwards permitted by the prosecutor to lake ciders for two other 


(12) Per Erdi, C J Bowers, 35 L J 
M. C 3 o 6 

(13) Bailey, 12 Cox 56, 

(14) Hail, 13 Cox 49. 

(15) Hunt, 8 C. & P, 642. 

(16) Stainer, 39 L J M. C. 54; follow- 
td per Lord Coleridge, C. J , in Tankard, 
[iBpi] I Q, B, 548 (sso) Frankland, 63 
L J. M. C 61; Wehh, (18^3) % L, ^ 
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manufacturers. tie was held by Lush, T., to be a servant of the 
prosecutor/-®^^ the reason being the exclusive character of his services. 
So persons who enter into cultivating partnerships with tenants ar^ 
ser\ants of the latter, if they are paid a share of the produce as their 
wages Such is the prevalent practice for remunerating field labourers 
m this country So in England, the defendant who undertook to take 
entire charge of the prosecutor's glebe at a fixed annual salary and a 
‘.hare of the net annual profits, was held to be on a contract for the 
hire of the defendant as a labourer and not on a contract of partnership 
so that the defendant was liable to account as a servant. ^^3) 

4176. Person Employed as Clerk or Servant.— The fact that the 
juridical relationship between him and his employer did not amount to the 
contrnct of service, does not make the employee any the less a servant 
of the other. For the law primarily looks to the employment and not 
to its legality If it was in fact as a servant it is sufficient whatever 
defects his appointment may disclose. So again, the question by whom 
he was employed and whether the delegation of his services to another 
was or was not legal is wholly immaterial for the purpose. If a person 
be by service a bailiff, but if he was employed to sweep the house of 
his superior he is not any the less responsible because he had been 
illegally put on to do that work This is evident, having regard to 
the purpose the section has m view and the mischief it is enacted to 
guard against. (§ 4164 ). 

4177. Ex-servant Excluded. — ^The only question in such cases, then, 
that law considers material is, was the person in fact employed as a 
clerk or servant, and did he as such commit the theft in question. Of 
course, the theft must have been committed by the accused in his 
capacity as clerk or servant The fact that the thief was at one time 
in the service of the prosecutor, and that he thereby secured facility 
ior stealing his goods, does not appear to be within the rule, which is 
confined to a theft committed by one who was at that time m the service 
of his employer. Nor again, is the rule extended to a theft committed 
by a servant merely as such and irrespective of the property he steals. 
If A be the servant of B, and rob C, he could not be pumshed for 
stealing Cs goods being A's servant, unless he was then in the service 
)f both A and B. But the fact that B worked for C at A*s instance, 
as if C was then A's guest, would suffice to enhance his liability on 
account of his employment under C So servants robbing guests in 
a hotel, or stewards and waiters robbing passengers on steamers would, 
it is apprehended, be liable to special penalties here provided, because 
though they are not the servants of the guests or passengers, still 
they are in a manner and, for the time being, servants of the guests 
upon whom it is their duty to attend. 


(22) 'lurner, ii Cox. 551 But cases 
on this point are conflicting, the distinc- 
tion pointed out in the text does not ex- 
plain the following cases: Carr, R 8 c R. 

R. & R 143 Tite, 30 L 

h M. C. 142 


(23) Worth, 21 L J M. C 44 The 
liability of partners is now the same. 
Larceny Act, 1868 (31 & 32 Viet., c 116), 
s I The allowance of a portion of profits 
does not destroy the relationship of mas- 
ter and servant, Lall (^hand Roy, 0 W. 
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4178. Liability Limited to Property in Employei^s Possession.-* 

This appears to be d'educible from the word “ theft ” in respect of any 
property in the possession of his master or employer, and which shows 
that the enhanced liability for the theft here is dependant upon the 
fact that the property he steals was then in the possession of his master 
or employer. If the possession was with the servant, the offence com- 
mitted is not theft but criminal breach of trust under section 408. It 
is only when and so long as the possession remains with the employer 
that this offence can be committed. In England, a large number of 
cases turn upon the question of possession, but in view of the alterna- 
tive convictions possible under the Code, these cases have no interest 
in this country; moreover, some of them take a view of possession 
which it is dimcult to reconcile with the view of the Code, 


The term “ possession ” is here evidently used in the popular 
sense before referred to (§§ 4086-4087) It is distinct from a charge 
or a general supervision which is not possession. For instance, a 
cash box, presumably locked, was placed in a Treasury building over 
which it was the duty of the accused, who were police constables 
to mount guard. They stole the money and were convicted under 
this section, and their conviction was confirmed by the High Court O 4 ) 
The distinction between custody and possession may be illustrated 
by another case. The complainant hired a cart to convey his tamarind 
fruits from the forest to his house. The cartman was a contractor 
employed to carry the fruit, and on the day in question he was not 
as usually escorted by the complainant's servants. While on the 
way to the complainant's house he abstracted some fruit and it was 
held that at the time of the theft the tamarind was only in the custody 
and not in the possession of the accused, and that it was not put out 
of the possession of the owner any the less, because the cart was the 
cart of the accused. As for the accused, he was held to be a servant, 
though his employment was temporary and his offence was conse- 
quently held to fall under this section, it is submitted that the 
question whether the cartman was a contractor or a servant, did not 
depend upon the temporary nature of his employment, but upon its 
condition. Was he paid*for at so much per d\em, or was he paid for 
the conveyance of the whole quantity, — questions upon which the 
judgment is silent. It is apprehended that a hired cartman, any 
miore than a hired boatman,^*! cannot be held to answer the descrip- 
tion of a clerk or servant within the meaning of this section. 


382. Whoever commits theft, having* made preparation 
for causing death, or hurt, or restraint, or 
fear of death, or of hurt, or of restraint, to 
any person, in order to the committing of 
such theft, or in order to the effecting of his 
escape after the committing of such theft, or 


Theft after prepa- 
ration made for caus- 
ing death, hurt or 
restraint, in order to 
the committing of 
the theft. 


(24) Juggurmth Singh, 2 W. R. 55. 
In another case (Boidnath Singh, 3 "W. 
R. 29), the section applicable was held 
to be a 380, but judgment in neither 
case IS supported by any reasons or dis- 


cussion on the subject. 
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in order to the retaining of property taken by such theft, shall 
be punished with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 

IllustraUons 

{a) A commits theft on property in Z's possession; and, while committing* this 
theft, he has a loaded pistol under his garment, having provided this pistol for the 
puipose of hurting Z m case Z should resist A has committed the offence defined m 
this section 

( 5 ) A picks Z’s pocket, having posted several of his compariiotis nfear him, in order 
that they may restrain Z, if Z should perceive what is passing and should resist, or 
'.houkl attempt to apprehend A A has committed the offence defined in this secnon, 

[Persons, ii Causing death — s 259 Hurt — s 319 

Restraint — s 339 Thefts 378 ] 

Synopsis. 

(1) Analogous Law (4179). ^ (3) Proof (4181). 

(2) Procedure and Practice (4) Porm of Charge (4182), 

(4180). (5) Principle (4183-4184). 

4179. Analogous Law. — There is only this difference between 
this offence and robbery; that while in this the thief prepares himself 
and is ready to cause death, etc , if resisted, in robbery the preparation 
takes effect and some injury is actually caused. In the one case there 
is the threat and readiness to cause the injury, in the other the injury 
itself is actually caused There is, however, very little to choose be- 
tween the two offenders, for the abstention from causing injury may be 
entirely due to the want of necessity. In short, an offender under this 
section may be as desperate as one who is called and punished as a 
robber, but the difference of four years in the maximum penalty pro- 
vided for the two offences is warranted by the forbearance or absence 
of necessity for causing the threatened injury. 

4180. Procedure and Practice.— This offence is cognizable, and 
warrant should ordinarily issue in the first instance It is both non- 
bailable and non-compoundable, and is triable by the Court of Session, 
Presidency Magistrate or a Magistrate of the first class 

For other points of practice, see §§ 41184725. 

4181. Proof. The points requinng proof are those necessary for 
a case of theft (§ 4126) in addition to which prove: — 

(7) That the accused had when committing such theft made 

preparation for causing death or hurt, or restraint, or fear 
of death, or of hurt, or of restraint, to any person. 

(8) That he made the said preparation either — 

(a) to commit the theft; or 

(^) to make good his escape; or 
(c) to retain his spoil, 
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4182. Charge . — The charge should run thus — 

I {ruime and office of the Magistrate, etc ) hereby chaige you [name of 
^hc accused) as follows. — 

That on or about the (iay of at you committed theft 

of {mention the property) the property of A B, after having made 

preparation for causing death (or hurt, or restraint, or fear of death, 

or of hurt or of restraint) to ^by (specify the preparaHon made) 

in order to the committing of the said theft (or in order to the effecting 
of your escape after committing the said theft, or in order to the 
retaining of the property taken by the said theft) and that you there- 
by committed an offence punishable under section 382 of the Indian 
Penal Code and within my cognizance (or the cognizance of the Court 
of Session or the High Court) 

“ And I hereby direct that you be tried (by the said Court) on 
the said charge ” 

4183. Principle. — ^The point of aggravation present in this case 
is intimidation of personal injury as evidenced by the preparation made. 
A mere verbal threat without the evidence of present power is not 
sufficient Such preparation may consist of the possession of a stick 
or a knife or any other weapon used or suificient for causing hurt, or 
it may consist of the presence of confederates, who, though unarmed, 
put a person in fear of restraint as m the illustration (b). 

4184. The possession of a weapon such as a stick, a knife, or a 
dha would be per se evidence of preparation under this section, unless its 
possession is otherwise accounted for. Such would be the case,, for in- 
stance. if a party of men went armed with scythes to cut another man’s 
crops, or with hatchets to cut down another man’s grove or dismantle 
his house, in which case the possession of weapons would be otherwise 
accounted for. [f being in such possession they were disturbed, and 
thereupon on a spur of the moment used their tools as weapons of 
offence, they could not then be convicted under this section. 

Of course, the criminality under this section depends merely on 
preparation and not necessarily on its knowledge by the person in 
possession. ^ The possession of a loaded pistol A binder his garmentf 
in illustration (a) and the posting of confederates around Z in illus- 
tration (b) are both instances of preparation unknown to the other. 

Lastly, the moment violence is used the offence ceases to be punish- 
ed as a theft under this section, and becomes robbery and is punish- 
able as such 


D .(1903) 10 Bur. L. 

K. 87. The statement in the text is the 
ratio decidendi of this case in which, how- 
ever, hox and Birk, JJ , permitted them- 
^Ives to lay down a rule, but which, it is 
deferentially submitted, is too wide. They 
said; 'The possession by a thief at the 
time of his committing a theft of a knife 
other weapon, which, if used on a 


human being, might cause death or hurt, 
would not of itself justify a conviction 
under the section. There must be some- 
thing to show, or from which it may pro- 
perly be inferred, that the offender made 
preparation for causing one or more of 
the results in the section/' Does not 
res ipsa loquitur? 

(3) Hushrut Sheik, 6 W. R. 85. 
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Of Extortion. 

4185. Analysis of Extortion. — This branch of the chapter dealing 
with extortion comprises six sections, three of which (ss 385 387 and 
389) deal merely with attempts, the remaining three dealing with 
the completed ofifence in its varying degrees of gravity depending 
rpon the nature of the threat, and in this respect the sections are 
mere reproductions ot the English cases, though presented in a much 
improved and systematized form Briefly stated, the offence of extor- 
tion IS here presented m three grades — the simplest form being an act 
bv which delivery of property is obtained by menaces or threats not 
t)f the aggravated type presented in sections 386 and 388 These 
sections deal with the offence in which the offence is accompanied by 
threats of personal violence as grave as death or grievous hurt, or of 
the accusation of an unnatural offence or of any other offence punish- 
able with imprisonment for ten years or more, or with transportation 
or death Sections 385, 387 and 389 punish attempts of these offences 
respectively The six sections thus deal with one offence presented in 
two stages of attempt and completed acts and both m three degrees 
of criminality proportionate to_ the nature of the threat by which the 
ct)mmission of the offence was attended 

These circumstances determine the gravity of the offence, the 
punishment for which may vary from a small ffne to transportation for 
life. 

4186. Extortion Contrasted with Cheating and Theft. — This offence 
has not quite a distinct place in the criminal jurisprudence of England, 
but it takes an intermediate place between theft and robbery, while 
It IS also closely akin to the offence of cheating The dividing line 
between these offences may not often be visible, but none the less it 
IS distinct, as may be best seen in the following table — 


DELIVERY OF PROPERTY. 


Obtained 
With consent. 


Obta ned 
without consent. 


Inddced by 
deceit 
- Cheating 


Induced by 
by fear 
- Extortion 


Fear of other injury Fear of personal 

than Violence and violence and i 

accusation - accusation. i 

Simple 1 

extortion. | ' i i 


Future 

Extortion under 
ss 386 388. 


Present. Instant violence 


- Robbery. 


Without 
violence 
- Theft. 


383. Whoever intentionally puls any person in fear of 
Extortion injury to that person, or to any other, 

and thereby dishonestly induces the person 
. so put in fear to deliver to any person any property or valuable 
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security, or anything signed or sealed which may be converted 
into a valuable security, commits “ extortion.” 

Illustrations 


(a) A threatens to publish a defamatorj libel concerning Z, unless Z gi\es him 
money He thus induces Z to give him money A has committed extortion 

,(b) A threatens Z that he will keep Z’s child in wrongful confinement, unless 
Z will sign and deliver to A a promissory note binding Z to pay certain moneys to 
A Z signs and delivers that note A has committed extortion 

(c) A threatens to send club-men to plough up Z’s field unless Z will sign and 
deliver to B a bond binding Z under a penally to deliver certain produce to B, and 
thereby induces Z to sign and deliver the bond A has committed extortion 

(d) A by putting Z in fear of grie\ous hurt, dishonestly induces Z to 
sign or affix his seal to a blank paper and deliver it to A Z signs and delivers the 
paper to A Here, as the paper so signed may be converted into a valuable security, 
A has committed extortion 

[Persotir-^s II Dishonesty— s 24 Valuable secimtys 30 Injury — s 44] 


Synopsis. 


(1) Analogous Lav) 

(2) Extortion DisHngmshed 

from Theft and Cheating 
(4189) 

(3) Principle (4190) 

(4) Meaning of Words (4191)» 

(5) What IS Extortion (4192) 

(6) Intentional Intimidation 


(4193-4197), 

(7) Legal Demand When Extor^ 

Monate (4198-4200). 

(8) What Dishonesty is Material 

(4201-4203). 

(9) Induceyneni Necessary 

(4204-4206) 

(10) Legal Demand (4207). 


4187. Analogous Law. — ^The ofience here defined corresponds to 
the provisions of the English Statute, which enacts thus. — 

‘'45 Whosoever shall with menaces or by force demand any property, diaUcU 
money, valmble security or other valuable thing of any person, with intent to steal 
the same, shall be guilty of felony, and being comicted thereof shall be liable to 
be kept in pcUal servitude." U) 

There are other provisions of the same Statute, relating to sending 
letters demanding money, etc, with menaces/^^ or sending a letter 
threatening to accuse of crime with intent to extort, or inducing a 
person by violence or threats to execute deeds, etc., with intent to 
defraud/5^^ or threatening to publish a libel, etc., with intent to extort 
which is punishable under the Libel Act 1843.^®) All these disjointed 
provisions of the English Statutes have been boiled down in the single 
provision here enacted, for “ the putting of any person in fear of any 
injury to that person '' is sufficiently comprehensive to comprise all that 


{4) Larceny Act, i 85 i (24 25 Viet., 

c. 76), s. 4 S» re-cnacting 7 Will, IV & i 
Vipt. Ct ^ 7 ^ 7i with the addition of the 


( 5 ) 

(6) Ih , ss 46 

(7) Ih, s. 4S. 

(o) 6 & 7 Viet., c. 96, s. 
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IS enacted in the seven sections of the two English Statutes, and probably 
more The offence here called extortion is itself unlcnown to English 
Law m the sense in which it is here used There is no doubt such aii 
offence as extortion was held in*the older books to signify any oppression 
under a colour of right/f^ but it is more appropriately meant to signify 
the unlawful taking by any officer, by colour of his office, of any monev 
01 thing of value, that is not due to him, or more than is due or before 
It IS due This is the view of common law declared by the Statute 
of Westmmster,t"> the provisions of which were extended to this 
country in 1792 by a Statute of that year^'^) under which one 
Douglas, a resident of Tanjore, was convicted by the Court of the 
Queen’s Bench m England for unlawfully receiving a gift of Rs 2,000 ('a) 


4188. The English Statutes punish (i) threats, and for sending 
threatening letters, (it) obtaining property by menaces, (tit) or robbery 
threats, and {tv) extortion, which is obtaining monev bv oublic 
officers Linder the Code, the first would be punishable as criminal 
intimidation, second only as extortion, and the third as either 

extortion or robbery-according to the infliction of violence, and the 
fourth as taking illegal gmtihcations,Cs) or extortion if it is obtained 
by use of intiimdation. There is thusr nothing exactly corresponding to 
this offence in English Law, though criminal acts are, of course in each 
case liable to punishment. ' 


4189. Extortion Distinguished from Theft and Cheatinsr.— As hi« 

been pointed out before (§§ 4185, 4186), the primary object of the three 
off nces of toeft, extortion and cheating is wrongful gain of Soplrtv 
But they differ in the modus operand% adopted by the wrone-doer^ Tn" 

•tlLfS' rf property w^thoo7co.LrrT„ ”Ieati„” 

there IS the removal with consent obtained by fraud, while in extortion 
here defined the consent to delivery is obtained by shCof fear Stor- 
tion and cheating, therefore, agree in this that they both relate to 
n?Sas d^.W^ or suffered, but the conseL to deliverVi! 

of JLat 

iVKcToSS; of fact brought about by the'Tert.' 


becomes, indeed robberv if th^° *o robbery than to theft. It 

extortion is m the presence S of committing the 

e-xtortion by putting that person in commits the 

hurt, or of L mstmf ?estrLr m lE 

person, and by so putting ^in fearli!di,r«*rf 

to deliver up then and therl the flung extorted if 

e^ion. for robbery may consist^of the trciblc 


^(9) 1 Hawk, P C C. 

(10) Ib., 

(11) 3 Edw. I, c. 26 . 

(W) 33 Geo. Ill, c 52 , s fc 


S 1 : 4 Black 


(13) Do^as, 13 Q B 43 

(15) S i6i 

(16) S 390 



2012 the INDIAN PENAL CODE [S* 383 

withon't the consent of the person in possession. The inter-relation 
between extortion and robbery only arises when robbery is eifected by 
coerced delivery of property by another, or when there is some consent, 
though not a free consent. Extortion and robbery are then akin, and 
the difference between them is reduced to one of degree Extortion is 
also closely allied to the two other offences of theft and cheating, but 
it IS clearly distinguishable from either for reasons already considered 
(§§ 4185, 4186). 

4191. Meaning of Words . — Intenhonally puts in fear of any 

injury'': The intention must be to induce the delivery of property. 
It IS not necessary that the person delivering property should be directly 
threatened. For if the extortioner threatens A knowing that it will 
induce li to deliver up property, it will be as much extortion as if he 
had threatened B. The threat must be of an injury, which means a 
hai-m illegally caused^ ^7) (§ 362). ''And thereby dishonestly induces'': 
The inducement must be related to the fear as cause and efiect, and 
it must be " dishonestly,’' that is, with the intention of causing wrong- 
ful gam or wrongful loss '‘Any property," not necessarily move- 

able property as in the case of thefts. Or valuable security or any- 
thing signed or sealed " ' All these are property if convertible into a 
valuable security, but are mentioned for the sake of greater clearness, * 
The clause was drafted at a time when the status of a chose-in-action 
as property was not so well defined as it has been since under the Trans- 
fer of Property 

4192. What is Extortion?— The offence of extortion is the out- 
come of a judicial refinement which regards criminality from the three- 
fold stand-points of intention, act and efiect, and in which it is graduat- 
ed according to the degree of mental malignity, manifested by the act 
and effect no less than by the determination of the mind of the offender 
directed against the wrongful seizure of property. That the seizure 
is wrongful in each offence against property goes wuthout saying—that 
the offender is in each case punishable follows as a matter of course. 
But it is evident that the degree of punishment in each case cannot and 
should not be identical. Tt is, indeed, here that the work of science 
begins, each offence being placed in its true perspective according to the 
degree of culpability judged no less by the degree of mental wickedness 
of the offender than by the menace to the security and peace of the 
people directly and indirectly affected by the crime." 

The offence of extortion has, therefore, a clearly logical place on 
the law of offences. And as h^e defined, its essential ingredients are 
{i) intentional, (») intimidation, {Hi) inducing, (iv) delivery of 
property. 

4193. Intentiond Intimidation.— In the first place, then, the 
extortioner must intimidate, and his intimidation must be intentional. 
The word '^intentionaV* would exclude cases of pure theft in which the 
mere presence of the thief may create alarm in the mind of the person 
whose property is threatened. Such a case would be dealt with as 
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theft and not extortion, though ir consequence of the alarm the person 
mav himself deliver up his property The gist of this crime is not only 
the" fear caused, but the fear intended be caused but for which 
the act ceases to be extortion, "whatever othei offence it might be. 

4194, The intimidation here must consist of putting any person in 
fear nf any injury to that of any other person As such, and apart 
from the object aimed at, the act would constitute the offence of cri- 
minal intimidation which is elsewheie defined by the Code to be threat- 
ening another “ with any injury to his person, reputation or property 
or to the person or reputation of anyone in whom that person is inter- 
ested, with intent to cause alarm to that person, or to cause that per- 
son to do any act which he is not legally bound to do, or to omit to do 
any act which that person is legally entitled to do, as the means of 
avoiding the execution of such threat This is piobably a more 
exhaustive statement of the "‘injury'’ which is otherwise sufficiently 
defined in section 44 The mode of putting any person in fear of 
injury must necessarily vary with the nature and plasticity of the other’s 
mind*. For instance, a person may threaten another with the practice 
of magic or charms, and thereby induce him to deliver property, which 
he would not otherwise deliver But m this case there may at times be 
a very thin line dividing this offence from that of cheating* 

Suppose a Brahmin astrologer, intending to profit by the credu- 
lity of his victim, plays upon hi> fears by announcing the wrath of 
Saturn foreboding the destruction of him and his, and thereupon the 
victim, believing in his coming doom, averts it by making a large pre- 
sent to the astrologer who professes to reverse the course of the planet, 
the offence will undoubtedly be cheating because of the credulity ot 
the victim and his consenting under a misconception of facts to the deli- 
very of property/®^^ But suppose in the same case the astrologer 
threatened to rum his victim b}^ magic or charms unless he delivers up 
the same property, and the latter is therel)y constrained to deliver it 
to him, in which case the offence is extortion, because the delivery was 
made under fear But in each case there was no consent, and such 
consent as was given was induced by either fear or a mivsconception 
of facts. The intimidation may thus take any form, and may arouse 
any fear whether of mundane or of spiritual injury, but not of good. 
And m this respect this offence is narrower than the cognate crime of 
cheating which may appeal to both. 

4195. It’ is an essential element of the crime that the extortioner 
works on the fears and not on the hopes of his victim. He compasse.s 
^ object by threatening injury rather than by promising a reward. 

injury thereatened may be harm of anv kind so long as it is 
threatened to^ be caused illegally It may then be a harm ‘‘in bodv, 
mind, reputation or property It is not necessary that such harm 
m fact should be caused . all that is necessary is that the person should 
Wf the coming of such harm as the alternative of non-delivery of his 
property to another It is not necessary that the delivery of any pro- 


H 503 . 

(21) §1 166-J69, 


(22) S. 44, 
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perty shotild be indicated or specified, or indeed that its delivery should 
be more than hinted at In fact, it is on this point that the subtle insin 
uations of the blackmailer differ from the crude attempt of a person 
like beggar in Gil Bias who with a musket on his shoulder waylaid a 
traveller and begged him for his goods. What intimidation suffices to 
constitute extortion cannot, therefore, be defined It must depend no 
less upon the circumstances of the moment, than upon the a^e, sex and 
situation of the victim, and the fears and susceptibilities of his mind. 
But whatever may be the intention, and whatever the nature of the 
threats, they must be sufficient to induce the person to part with his 
property. 

Lord Ellenborough, C J , said . To obtain money under a threat 
of anv kind, or to attempt to do it, is, no doubt, an immoral action: but 
to make it indictable, the threat must be of such a nature as is calculated 
to overcome a firm and prudent man. The law distinguishes between 
threats of actual violence against the person, or such other threats as 
a man of common firmness cannot stand against, and other sorts of 
threats. Money detained in the former cases, under the influence of 
such threats may amount to robbery ; but not so in cases of threats of 
othei kinds But this is a case of threatening and not of deceit; and it 
must be a threat of such a kind as will sustain an indictment at com- 
mon law, either according to one case, attended with duress, or accord- 
ing to others such as may overcome the ordinary free will of a firm 
man, and induce him from fear to part with his money. ^^3) 

So where the accused sent a letter to the prosecutor demanding 
i 10 on pain of prosecuting him for selling a certain medicine without 
stamps, Lord Ellenborough, C. J , throughout the case, added Now, 
the threat used by the defendant at its utmost extent was no more than 
that he would charge the party with certain penalties for selling* medi- 
cines without a stamp. That is not such a threat as a firm and prudent 
man might not and ought not, to have resisted’* The distinction be- 
tween a threat of personal violence and threats of other injury heie 
pointed out has been retained in the Code, and is made clear in defining 
robbery, which then refers to threats of injury of that special kind, as 
distinguished from other injuries affecting mind, reputation or property, 
the presence of which would in the same circumstances constitute extor- 
tion, though not robbery. If, therefore, A says to Pay me Rs. 100 , 
or else I will set your house on fire,” the offence committed is extortion 
and not robbeiy, as the injury threatened affects his property but not 
his person. 

4196 . Now since the injury here threatened may be of an} 
kind, it follows that the question depends not so much upon the nature 
of the threat as upon the effect it is intended to and does produce upon 
the mind of the other Nor, indeed, is it necessary that the threat 
should be directed against the victim, if it is intended to influence him. 
For instance, the son, may for the purpose of extorting money from his 
father feign an attempt to commit suicide thereby frightening the father 


SguthfffQn, 15 East, E. 726, 




S. 383-] 


EXTORTION 


2015 


and making him accede to his request He would then be guilty of 
extortion as ill necessary elements of the offence are present in his 
case/®4) So a corrupt police officer intending to extort money from a 
person took him into custody and threatened to prosecute him for an 
imaginary offence, intending and knowing that his relations w'ould come 
forward to ran&on him and which was done. Here the money may be 
intended to be extorted out of the relation, and yet the injury may not 
be directed against him In this respect the English view is coinci- 
dent, it being held by Lord Russel, C J , that the word * menaces ’ in 
the English Statute includes not merely threats to person and property, 
but also involving, no doubt, a threat of injury, but of injury not con- 
fined to the person or property of the person threatened And as 

was added in the same case the threats may relate to any threat of a 
danger by an accusation of misconduct, not amounting to a crime.^^^ 
The threat may, again, be of the exposure of truth, it need not be of a 
falsehood. For the offence has nothing to do with the truth or false- 
hood of the accusation, but with the intention and its effect upon tue 
mind of the victim 

4197- So where the prisoner sent a letter to the prosecutor de- 
manding ot him a sum of money, failing which he should summon his 
daughter in a case as having visited a brothel with an officer, it was 
contended that the prosecutor had not controverted the fact that the 
prosecutor's daughter had visited the brothel, but Rolfe, B , told the 
jury that even if the lady had gone in fact to the brothel it would not 
make any difference in the charge.<3> The same view was taken in 
other cases in which the accused had threatened to expose the prose- 
cutor for having been guilty of an infamous crime, unless a certain sum 
was paid up as hush-money, and whereupon the Court ruled that the 
offence had nothing to do with the truth of the accusation < 

So the prosecutor while returning home one night met a woman 
on the way to whom he spoke, and whereupon he was accosted by the 
prisoner who was a policeman on duty, who demanded his name threat- 
ening to prosecute him for having spoken to a prostitute on the streci 
for which he made himself laible to pay a fine of £1 He, however, 
proposed^ to let the matter drop if he was paid Ss which the prose- 
cutor paid him. He was held to have brought himself within the plain 
words of the Statute ^s) The same view has been taken in this coun- 
try, it being held that the terror of a criminal charge is a fear of injury 
within the meaning of this section, and that this offence may be com- 
mitted whether the charge threatened is true or false. So where a per- 
son charged another of cattle-lifting, and the accused, who were police- 
men, thereupon apprehended certain persons and on being paid Rs 30 
reported the case as one of cattle-trespass, they were held to have 
brought themselves within the penalties of this section, irrespective of 
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the truth of the charge against the person from whom they had extort- 
ed money 

4198. Legal Demand When Extortionate. — But this rule has neces- 
sary limits due to the fact there are certain offences which the 
policy of law has made compoundable and in which a demand may 
he justifiably made by the paity aggrieved as compensation or solatium 
for the injury suffered by him at the hands of the accused. Where the 
making of demand is legal, there is no injury in law, for injury means 
the causing of harm illegally, and no harm, whatever mental suffering 
it may cause, can be illegal when it is countenanced by law But while 
this IS conceded, it is said that in Madras, even m such a case a legal 
demand may become illegal and extortionate, if it is excessive and oat 
of all proportion to the injury sustained. The accused, a Village Magis- 
trate, had his goat, worth two and a half lupees, injured by the com 
plainant, whereupon he demanded a sum of Rs 10 by w^ay of compen- 
sation, failing which he threatened to prosecute her. Tie was convicted 
of extortion and on the question about the legality of the conviction 
being referred to the High Court, Best, J., said : “ Though to threaten 
to use the process of the law is perfectly lawful, to do so for the pur- 
oose of enforcing payment of wore ihm is due is illegal, and such n 
threat made with such object must be held to be a threat of injury 
sufficient to constitute the offence of extortion. The fact that the 
offence with which the complainant was liable to be charged was com- 
poundable can make no difference.*- The question is, was the complain- 
ant induced by such threats to pay the accused more than the latter was 
entitled to, and the finding is in the affirmative. This is sufficient to 
justify the conviction.'^^J'^ 

4199. But in this case the goat was capable of correct valuation, and 
the demand made was found to be egregiously out of all proportion to the 
in jut y done. There the injury was not a reason but an excuse for the 
exaction There may, however, be cases in which the injury sustained is 
not capable of approximate valuation. Such would, for instance, be a case 
of the deprivation of one’s estate or damaging one’s reputation, in whidi 
case such a rule would appear to be inapplicable, not less because of the 
difficulty of valuation than because the demand must be one which, as 
held by Lord Ellenborough, C.J., must be of such a nature as is calcu 
lated to overcome a firm and prudent man In the Madras case, the 
demand gained its sting from the position of the demandant who was a 
Village Magistrate, and such facts taken along with the demand itself 
may be sufficient to overcome even a firm and prudent man. But the 
question is one of fact^*°^ which must be decided upon the proved circum- 
stances of each case. For, the Court does not fix an inflexible standard oi 
firmness and prudence It judges of the act according to the fact of each 
case 
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The accused was a travelling gnnder and ground six knives of the 
prosecutrix, the ordinary charge for grinding being 3d 

The accused first ground the knives, and then demanded 5^. 6d for the 
woik, and on her refusing to pay it he assumed a menacing attitude, 
kneeling on one knee and threatening the prosecutrix, saying “You 
had better pay me, oi it will be worse for you,'’ and “ I will make you 
pay" The prosecutrix was frightened and paid the amount demanded 
He was convicted of extortion The prisoner contended that as some 
money was due, the question rested simply on a quantum meruit, but on 
a case reseived seven Judges held the conviction to be right It is said 
that it IS of the essence of this crime that the property should be at once 
parted with in consequence of the fear due to the threat But this 
not apparent from the section, which, indeed, only requires that the person 
threatened should be put m fear of injury, which may as much rush upon 
him at once or crawl upon him by de'grees But there is this to be said in 
the latter case, that if he had time to take advice and in fact took it, he 
could not be said to have acted from fear and not under the advice So 
if a person demand a large sum of money to withdraw from a criminal 
charge, assuming that the offence is compoundable, and the parties consult 
their legal advisers and then would-be accused pays down a sum much 
in excess of what would be reasonable m the circumstances, it cannot 
be held that the other was guilty of extortion, for people sometimes pay 
out large sums merely to purchase peace 

4200. The prisoner had been carrying on an intngue with the prose- 
cutor who was a clergyman, and who- had at different times paid her 
£ 1,200 She was then neglected, and being in distress, made repeated 
calls upon him for assistance, and finally sent an epistle demanding £400 
on pain of exposing his immorality She was indicted for extortion, and 
Tindal, CJ., told the jury “that parts of this offence have been made 
out, IS perfectly clear; that a letter was sent by the prisoner to the pro- 
secutor making a demand of monsey with menaces, there is no doubt, 
what you will have to say, therefore, is whether that was done without 
reasonable and probable cause; for it is admitted that the menaces con 
tamed in these letters are such as are contemplated by the Act,^^^^ and, 
indeed, the threat of exposing a ckrgyman, who has been guilty of great 
vices, in his own church on the most solemn day of the year, of publishing * 
his conduct afterwards to every rank of society m his own neighbourhood, 
and also of spreading his disgrace more publicly still, can scarcely be said 
to be such a threat as not to require more than ordinary firmness to resist 
it; and, therefore, according to the proper test laid down by Lord Ellen- 
borough/*'*^ to be such as not to fall withm the meaning of this Act But 
the main defence is that there was some just and reasonable ground for 
the demand made' in this case, or that the prisoner at least truly and 
honestly bebeved that she had just and reasonable cause for making it;< 
and that is the view which I recommend you to take in applying this evi 
dence Ask yourselves the question whether this demand was made at 
the tune when the party making it really and honestly believed that she 


(II) Lovell, 8 Q B. D 185. (186) , 
following M'Grcth, L R. I. C C 20^ 
(13) Fuller, R & R 308; Jackson, i 
letidL 193-n. 


(13) 7 & S Oeo 4 c. 29, s 8 

(14) Southerton, 6 East, R 126, cited 
ante. 
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had good and probable cause for making it That this is a good 
defence under this Code is indicated by the presence of the word dis- 
honestly '' in the section. 

4201. What Dishonesty is Material. — For in such cases the im- 
proper threat of a prosecution may constitute a legal “ injury/' but the 
mere threat of such an injury does not amount to extortion unless it 
induced another person to deliver any property, and it does dishonestly 
not necessarily follow from the existence of injury The word '‘dis- 
honestly ” has been defined before, and shortly stated, it implies the 
intentional employment of unlawful means to obtain property to which 
one IS not legally entitled The question then reduces itself to this: (a) 
did the accused intentionally intimidate, (^6) did the intimidation relate 
to the doing of an illegal haim; (c) did he intentionally adopt this means 
to secure a gam for himself, and (rf) were the means adopted unlawful, 
and the demand made illegal There can be no dishonesty where the 
accused believes m the righteousness of his demand So where the accused 
who were toll gate-keepers demanded tolls from carts which the cartmen 
refused to pay, and left their carts at the gate, taking away their bullocks, 
it was held that the element of dishonesty being wanting, the accused 
could not be convicted of extortion ^^7) ^ The question of dishonesty would 
arise where the demand is made not as a claim of right, and if it was bom 
fidi there can be no extortion, for the essential element of dishonesty is 
then wanting 

4202. Dishonesty is, of course, a matter of inference: it is incapa- 
ble of occular demonstration. It may be inferred from acts which make 
it improbable that the accused had acted from a motive other than what 
his acts naturally point to The accused was the agent of a toll-contrac- 
tor, and, as such, had been warned against levying a toll on empty carts 
leaving a certain town, which were exempt from the duty Not- 
withstanding this he persisted in levying such toll and detained fte caits 
till It was paid He was rightly held guilty of extortion, and his accom 
plice, who did not receive the money but detained the carls, was similarly 
convicted, his wrongful detention of the carts being held to be a sufficient 
injury within the meaning of section 44 of the Code.^*^) 

4203. But there is neither illegality nor dishonesty in demanding a 
heavy compensation for loss done by the trespass of the prosecutor's cattk 
before taking them to the pound, threatening to impound them unless the 
demand was met It was held that as the charges were paid under threat 
of what was a proceeding that was lawful and which did not furnish 


(15) Miard, i Cox. 22; followed in 
Chalmers, 10 Cox 450. 

(16) S. 24 

(17) Padiit Chenchu, (1882) i Weir 

440 

(18) So in England the demand must 
be without reasonable and probable 
cause; Miard, i Cox 22; Chalmers, 10 
Cox 450, whi^ arc held to apply to the 
prisoners mind when the demand is 
made and not to the truth or falsity of 


Gardner, i C & P. 479 ; Cracknell, 10 Cox 
408; Richards, ii Cox 43, in Chaturhhuj 
45 A 137; Hanmant Rao, 75 I C (N) 
764, it was held that compelling mer- 
chants by means of picketting to sign 
pledges not to import foreign cloth and 
realizing fines for trading in foreign 
cloffi by means of picketting constitute 
exertion; sed quaere where is the dis- 
honesty > 

(19) Appalasami, (1892) i Weir 44L 
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ground for civil action, there was no injury within the meaning of the 
Code The case would be the same and even stronger for the accused, 
if he drove the cattle, and some friendly mediators persuaded the com 
plainant to bargain with the accused for the compensation which the 
accused declined to reduce, and which ^ the complainant thereupon paid, 
failing which the accused threatened to impound his cattle. 

So a pleader is at liberty to demand what fee he likes for his service, 
and the client cannot hold his demand to be extortionate merely because 
It IS excessive The accused was junior pleader in a criminal case, and 
was on a certain date of hearing instructed by his senior to apply for an 
adjournment which presumably not being granted, he declined to conduct 
the defence singlehanded unless he was paid Rs 30, for which he 
took a bond from the complainant, who prosecuted him for extortion on 
the ground that he was constrained to yield to the pressure at a time 
when he was helpless; but the Court reversing the conviction held that 
the accused being retained with a senior, was under a contract to defend 
the case jointly with his senior, and that as such his demand of a fee to 
undertake the defence unassisted did not constitute extortion But 
the case would have been different if the pleader had been solely re- 
sponsible for the conduct of the case, and had then at a critical time made a 
demand which the client could not resist As the relationship between 
counsel and client is not that of a principal and agent, and as the fee 
paid to him is not merces but an honorarium^ his case would in this res- 
pect appear to be exceptional 

4204. Inducement Necessary. — ^Again, a mere demand, however 
illegal and dishonestly made, is not necessarily -extortionate, unless the 
demandant uses the fear as a weapon of persuasion and mducemient to 
secure delivery of the property. The inducement may be express or 
implied But it must then be so implied as to leave no reasonable doubt 
that the real intention was to extort. In other words, while the delivery 
of money must be unerringly traced to the threat, as an effect to its cause, 
it IS not necessary that the threat and its consequefntial demand should 
be explicit and leave nothing to the understanding So where one Abbas 
Ali, a subordinate in the Small Causes Court, demanded two rupees from 
a peon, and the latter paid it from fear of being turned out of his appoint- 
ment, the Court took into consideration the similar fate which had befallen 
other peons at the instance of Abbas and his influence, real or supposed, 
with the establishment (^ 4 ) The Court officials are accustomed to commit 
petty extortions as a matter of time-honoured usage of their tribe, which 
they justify under the euphemistic names of dasturi, imm haq and the like. 
Even the village patimri expects the village tenants to worship his inkpot 
and lay before it a rupee which finds its way into the patwari^s pocket, 
and but for which the recalcitrant tenant has to mourn the confusion of 
his holding 

The fact that the extortioner says little does not reduce his crime, 
for a hint from a highly placed official may be taken to heart more readily 


») (i88o) I Weir 438 
21) Pethiredla, (1883) i Weir 440. 
5 IJ. Ct (App.) 


(23) Hickman, R. & M C C 34, 
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than a dogged persistency on the part of a man of no consequence The 
question in such cases, to quote the words of Wilde, B, is* “What 
are the incidents attending the procurement of money or propeity by 
menace or threats necessary to constitute stealing ^<=*5) it is said m 
East,<^) the taking must in all cases be against or without the consent ot 
the owner to constitute larceny or robbery ' On the other hand, it is 
said at the same place, ‘ a colourable gift, which in truth was extoited by 
fear, amounts to a taking and a trespass ’ These two passages, when 
taken together, appear to define the offence of stealing in the case of 
‘menaces For if a person is induced to part with property, through fear or 
alaim, he is no longer acting as a free agent, and is no longer capable of 
the consent above referred to Accordingly, in the cases cited in the argu- 
ments'll the threatened violence, whether to person or property, was of a 
character to produce m a reasonable man some degree of alarm or bodily 
feai The degree of such alarm may vary in different cases The 
essential matter is that it be of a nature and extent to unsettle the mmd 
of the person on whom it operates, and take away from his acts that ele- 
ment of free voluntary action which alone constitutes consent ''Sa) 

4205 . In such cases criminality does not merely depend upon the 
intention of the wrong-doer as upon the effect it has on the other party 
If it fails to produce the requisite effect the actr may be an attempt, but 
it falls short of the completed crime But as in either case the threat 
may be as much pointed and explicit as circuitous and understood, the 
jury have to consider whether the words used or written were intended to 
convey the inducement to deliver property For this purpose evidence 
might be offered to show that the words were used m a special sense, 
and that the prosecutor so understood them ^4) So where the pnsoner 
wrote . “ This is to- inform you that you had better not let your farm to 
any of your family; if you do you will suffer as before'' The Court 
admitted evidence to prove the threat the closing words of the letter 
was intended to convey The prosecutor's farm had been burnt down on 
a previous occasion, and evidence of it was consequently admitted. It is 
not then the words used, but the intention, that is to be regarded The 
prisoner wrote a letter to a banker, stating that it was intended by a 
cracksman to bum his books and cause his bank to stop, but that if £250 
were put in a certain place, the writer would prevent the mischief, other- 
wise the mischief was inevitable It was held that the letter contained a 
demand made with menaces 

4206 . The accused had taken a licerise to collect wood from a certain 
Government forest, which only entitled him and his servants to collect as 
much wood as they could, instead of which he commenced acting as if he 
had a monopoly to the jungle wood, and began levying a toll from persons 
going to the jungle for wood ; it was found that in doing so he acted in 
defiance of explicit orders that he was not to levy a toll from the other 
ryots, and it was consequently contended for him that in forcing the ryoU 


(2$) In England the offence under 24 
& 25 Viet, c 96, s. 45, IS so described 

(1) 2 East P C. 555 * 

(2) Parfml, i East P. C. 416; Simon's 
case, 2 East r, C, 731 j TapHn's case, ib. 
71a. 


(3) Walton, L. & C 288 

(4) Bendy, 4 Cox 243 

(5) Decided under 7 & 8 Geo IV, ^ c. 
29, s 8; Smith, 4 Cox. 42, overruling 
contra in Pickferd, 4 C & P 227, now 
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to pay a toll for the wood which they were entitled to remove without pay- 
ment,’ he was guilty of extortion, but Couch, C J , held that the act did not 
amount to that offence, for what the pnsoner m effect said was, you shall 
not have the firewood unless you pay me for it,” which left the 
\illagers option in the matter of payment It was, moreover, held that in 
view of the agreement, the accused might justifiably have believed that 
he had a right to levy the toll, and if so, his act, even though illegal, would 
not be dishonest It was, moreover, added that if the demand was dis- 
honest, the offence would not still be extortion, but cheating, as the accused 
would then have made wrongful gam without threatening injury which is^ 
the gist of this crime 

The same view was held in the case of two policemen who had re- 
ceived an order to collect certain statistics as to the prevailing market 
lates, whereupon they declared m the bazar that the traders weie to 
be taxed and to escape which they paid the accused certain sums of money, 
whereupon they were convicted of extortion, but the High Court held 
that as “it was more in consequence of their credulity than in conse- 
quence of any personal fear that they parted with their pice,” the offence 
w*as held to be not of extortion but one of cheating to which the conviction 
w^as altered ^ 7 ) In such a case it is possible for the accused to play upon 
the fears of a person as much as upon his credulity, and in that case it may 
not be possible to say whether the payment had been induced by fear or 
credulity, and when the accused should be convicted in the alternative 
Similarly, cases may arise in which it is doubtful whether a payment made 
to a public servant was made from the hope of a favotlr or fear of a dis- 
favour, m which case the offence is either bribery nr extortion , for which a 
conviction in the alternative would be justifiable. The accused, who were 
vaccinators, received certain moneys from the parents of infants for ex- 
empting them from vaccination, and threatened to vaccmate them if they 
were not squared They were convicted of this offence on the ground 
that since they had no power of compulsory vaccination, their threat to 
vaccinate the infants compulsorily was the threat of an injury which induced 
the parents to part with their money But if they had such power the 
offence would probably have been doubtful, justifying a conviction under 
either section 161 or 384 

4207. Legal^ Demand* — legal demand however high does not 
constitute extortion. The accused was entitled to solemnize nikah 
marriages He demanded prepayment of a fee before officiating at the 
marriage He was held justified 

384. Whoever commits extortion wshall be punished with s 
^ , imprisonment of either description for a « 

tortioa. term which may extend to three years, or ^ 

with fine, or with both. S 

o 

N 
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Synopsis* 


(1) Analogous Law (4208- 

4209). 

{'!) Procedure and Practice 

(4210-4211) 

(3) Proof {4212) 


(4) Charge (4213) 

(5) What Extortion (4214) 

(6) Extortion of Bribe (4215) 

(7) Extortion and Robherv 

(4216) 


4208. Analogous Law. — Extortion is defined in the last section, and 
this section provided a penalty for a case not otherwise provided for 
For this is not the only section under which the offence is punishable, as 
there are two other sections (ss. 386 and 388), which prescribe higher 
penalties for the same offence committed with threats of greater injury 
In this respect the offence may be said to possess three degrees of gravity 
varying according to the nature of the threats : — 

“(») Where the threat is of an accusation that the accused had committed an 
unnatural offence, in which case the only maximum punishment is transportation for 
life (s, 388, cl 2). 

(11) (a) Where the threat is of causing death, or grievous hurt (s 386) or ^h) 
of an accusation of an offence punishable with death, transportation for life or 
imprisonment for ten years (s 388), m both of which cases the accused is ]iabl« to 
the maximum sentence of ten years, and fine. 

*\{ni) Where the threat is of a kind not before provided for, in which case 
alone is the accused punishable under this section 

4209. There remain three other cases of attempts in which, how- 
ever, the sentences vary as follows: — 

Cases (i) and (it) (&), maximum sentence ten years and fine; case 
(ii) (fl), maximum sentence seven years and fine; case (m), maximum 
sentence three years or fine The three offences are thus subject to a 
double classification in their two stages in accordance with the nature of 
the accusation The case here presented is the simplest, and as such b 
necessarily excluded by the sections prescribing the higher penalties. 

4210. Proceidture and Practice. — This offence is non- cognizable and 
warrant should ordinarily issue in the first instance. It is bailable, but not 
compoundable, and is triable by the Court of Session. Presidency Magistrate 
or a Magistrate of the first or second class. 

4211. As this offence is non-cognizable, there is no duty cast on a 
village watchman to apprehend persons committing extortion in their pre- 
sence, and a village watchman quietly looking on extortion committed in 
his presence could not be prosecuted for abetment as he is not thereby guilty 
of an illegal omission. So a person who advances money to another to 
pay to the extortioner cannot be regarded as an accomplice, nor is his 
testimony vitiated on that account As regards the venue of an offence 
under this section, it is provided by the Procedure ^de as follows. — 


(n) Gop<U Chunder Sirdar, 8 C, 728 (12) Deodhar Singh, 27 C 144; 

nemdan Fershed, 33 C. 649. 
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“A IS put m the fear of injury within the local limits of the jurisdiction of 
Tniirt X and is thereby induced, within the local limits of the jurisdiction of Court 
Vin dfiiver property to the person who put him in fear The offence of extortion 
comLtted on A may be inquired into or tried either by X or Y C13) 

4212. Proof.— The points requiring proof are 


(1) That the accused put the complainant in fear of some injury 

(2) That the injury threatened was either to the complainant 01 

some other person 


(3) That such threat was intentional 

(4) And the accused thereby induced the person threatened to 

deliver to some person some property or valuable security, 
or something signed or sealed which was convertible into a 
valuable secunty 


(5) That the accused did as m (4), dishonestly 

4213. Charge. — The charge must specify the nature of the threat 
used by the accused, the name of the person threatened with the amount 
alleged to have been in consequence A failure in this respect is an 
illegality vitiating the conviction The charge should run thus . — 

*'1 {name and office of Magistrate, etc ) hereby charge you {name of 
the accused) as follows — 


“ That on or about the day of at ^you committed extortion 

by putting A B m fear of a certain injury, to wit , and thereby dis- 

honestly induced the said A B to deliver you a certain property, to wit 

, and that you thereby committed an offence punishable under section 

384 of the Indian Penal Code, and within my cognizance {or the cogmzance 
of the Court of Session, or the High Court) 


“ And I hereby direct that you be tried (by the said Court) on the 
said charge 

4214. What is Extortion? — ^The principle ingredients of this crime 
are (i) putting any person in fear of any injury and (n) thereby 
inducing such person dishonestly to (m) deliver property The intimi 

dation by which the extortioner dishonestly victimizes another is the 
principal distinguishing feature of this offence, which is otherwise allied 
to cheating and theft and other offences o-f which the object is dishonest 
acquisition of property The intimidation may be of any kind (§ 4195) 
It may be of an accusation of crime, m which case the nature of the offence 
will vary with the nature of the accusation (§ 4186) It is not necessary 
that the person threatening should himself receive the money If such 
were the law, an extortioner would have secured immunity by engaging an 
accomplice If two or more conspire and one utters the threat, and 
the other receive the money, they would be liable for extortion And 
so it IS unessential that the person intimidated should also be the person 
against whom an injury should be threatened, as long as the former is 


S. 179, ill (c), Cr P C 
(14) Ramckandar Sakat, 35 I C 971 


(15) Shankar Bhagvat, 2 B H C R 
394 
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thereby induced to part with his property The terms ‘‘ injury ” and 
dishonestly ” are in this connexion matenal, but their sense has been 
already the subject of discussion in- the foregoing commentary to which 
reference should be made for further information on the subject ^^6) 

4215. Extortion of Bribe.— The distinction between extortion and 
Some cases of bribery, though in theory well marked, is in practice often 
negligible , since, while in extortion the person accused receives the money 
by menaces and threats, the inducement in bribery depends upon the induce 
ment to render service or disservice Now a threat of injuryt^?) and a 
threat of harm, though distinguishable in law, have often the same operation 
upon the human mind But the mode of proof in the two cases is different 
In a case under s 161 it is not necessary for the prosecution to show 
how the illegal gratification came to be demanded or obtained, so long as 
it can be established by evidence that it was obtained But in a case under 
this section it is necessary to prove that the accused put the complainant 
m tear of injury wuth the object of inducing him to pay him money. 
Moreover, while in a case of bribery the complainant is an accomplice and 
his evidence requires corroboration, the complainant under this section 
labours under no such disability ^^9) 

4216. Extortion and Robbery.— As will be presently seen (§ 4258) 
extortion may amount to robbery, when the extortioner induces prompt 
delivery of property as a result of his threat of injury of the kind 
described in s 390 It may, sometimes, be difficult to discrimmate 
between extortion and an attempted robbery. Such was the case of a 
drunken accused who, armed with a dah, proceeded to the house of 
another and commenced kicking at the doors of his room, demanding 
money and threatening to kill him if he was refused it. The door 
gave way to his kicks, but then the accused tell down, and meanwhile, 
the inmates had fled out of the backyard to raise an alarm in the village, 
which resulted in his immediate arrest He was convicted under s, 398 
but on appeal his conviction was altered to one under s 387 on the 
ground that it was doubtful whether his threats would have led to the 
instant delivery of property. 

For other cases, see s 390, Commentary. 


• 385. Whoever in order to the committing of extortion, 

p,rttine person in P^^^on in fear, or attempts to put 

rSJcog of iniwy in an\ person in fear, of any injury, shall be 

punished with imprisonment of either des- 
'**'*“*’ cription for a term which mar extend to two 

years, or with fine, or with both. 
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Synopsis. 

(1) Arudogous Law (4217) (3) Proof (4219) 

(2) Procedure and Practice (4) Form of Charge (4220) 

(4218) (5) Attempted Extortion {A22\) 

4217. Analogous Law. — The section punishes an attempt to com- 
mit extortion, when the attempt has failed to induce delivery of the 
property But the intimidation was intended to bring about that result 
though it did not succeed in doing so 

4218. Procedure and Practice. — ^This offence is non-cognizable, but 
warrant should, ordinarily, issue in the first instance. It is bailable but 
not compoundable, and is triable by the Court of Session, Presidency 
Magistrate or a Magistrate of the first or second class 

4219. Proof. — The points requiring proof are. — 

(1) That the accused put or attempted to put some person in 

fear 

(2) That the fear shown was of some injury. 

(3) That the intention was to commit extortion 

4220. Charge. — ^The charge should run thus* — 

''l{name and office of the Magistrate^ etc ,) hereby charge you {name 
of the accused) as follows : — 

“That on or about the day of at ^you put A B (or at- 
tempted to put A B) in fear of an injury, to wit , in order to the 

committing of extortion, and that you thereby committed an offence 
punishable under section 385 of the Indian Penal Code, and within my 
cognizance {or tlie cognizance of the Court of Session, or the High 
Court). 

" And I hereby direct that you be tried (by the said Court) on the 
said charge ” 

4221. Attempted Extortion.— There must be something more than 
a mere demand to amount to an attempt to commit extortion It must be 
at least an attempt to put any person in fear of injury As such, the 
accused must intend that his act would have the effect of frightening the 
complainant, though instead of being frightened, the latter may resent- his 
act and prosecute him under this section Persons who utter thieats or 
send threatening letters would be so punishable, if they thereby intended 
to commit extortion In England, these acts are statutory crimes and 
are similarly punishable independently of the effect they produce upon the 
other party So if one says to another “ Pay me Rs 100 or else you will 
find your house burnt down within a week,” the words uttered would 
distinctly amount to this offence irrespective of the power of the threatener 
to execute the threat or the inflammability of the house So it has been 
held m England that where a person used menaces to demand money 
of another, the offence was committed, though the party menaced had no 
money to pay It is a question of fact whether what was done by the 


(^) Larceny Act, i86i. 24 & 25 Vict, {21) Edwards, 6 C & P. 515 
96, ss, 44, 45, ^ ^ 
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accused amounted to an attempt to commit extortion For this purpose, 
there must, howevei, be evidence not only of a demand, but also of a 
demand supported by threats of injury in case of non-compliance This 
need not be expiessed, but may be understood from the position of the 
accused and the surrounding circumstances Where, for example, the 
accused who were policemen, put a person in the lock-up and threatened to 
prosecute him, demanding a sum of money from him or his relations, the 
offence of attempt was held to be complete, though the money be never 
paid 
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386. Whoever commits extortion bv putting any person 
Extortion b nt death or of grievous hurt to that 

tingT^Mon in fear pcrson or to anv Other, shall be punished 
h!irt”*** with imprisonment of either description for 

“ ■ a term which may extend to ten years, and 

shall also be liable to fine. 
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Synopsis. 

(1) Analogous Law (4222) (3) Proof (4224) 

(2) Procedure and Practice (4) Principle (4225-4226). 

(4223). (S) Charge (4227). 

4222. Analogous Law. — The exact place of this section in the 
offence of extortion has already been defined. 

4223. Procedure and Practice. — This offence is non-cognizable, 
but warrant should ordinarily issue in the first instance It is Doth iion- 
bailable and non-compoundable, and is exclusively triable by the Court 
of Session 

4224. Proof. — The points requiring proof are the same as for an 
offence under s 384 (§ 4212), but instead of the first point, prove — 

(1) That the accused put the complainant in fear of death or of 
grievous hurt 

4225. Principle. — ^The greater heinousness of this offence depends 
upon the more serious nature of the threat, and the consequently greater 
alarm which it is likely to cause m the mind of the person threatened. 
Here there must be not only extortion, but extortion made by threat oi 
death or grievous hurt That the threat amounted to that and nothing 
less or different must be of course, proved by the prosecution It is in 
any case a question of fact within the province of the jury, who must 
consider the question having regard to the language of caution usually 
employed by persons in the position of the accused on such occasion, and 
the real nature of the injury actually intended to be threatened 


(22) Menage, 3 F. & F 310; Bragnell,4 Cox 402, 
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4226* The prosecutor received a letter from the prisoner who signed 
himself as “ Cut-Throat ” as follows — 

“You are rogue, thief, and vagabond, and if you had’ your deserts, you should 
no^ Ii\e the week out, I shall be with you shortly, and then you shall reap it, my 
bankei Have a care, old chap, or you shall disgorge some of your ill-gotten gams, 
watches and cash, that you have robbed the widows and fatherless orphans Don' 
make light of this, or I’ll make light of you and yours ” 

It was contended that the letter was hypothetical and conveyed no 
definite threat for which regaid must be had to the letter and not to ihe 
signature But Patterson, J , held that the letter must be read as a whole 
and that it clearly conveyed a threat to kill and murder, as no one who 
received it could have any doubt as to what the writer meant to threaten ^"*3) 
It IS not necessary that the threat to kill should be plain and couched m 
absolutely unambiguous language ; it is sufficient if it is so clear as to make 
a reasonable man apprehend the injury threatened So where the accused 
wrote* ‘*The most desperate gang in the metropolis have resolved to 
obtain possession fiy whatever means of a certain portion of your property 
They, however, mutually agree that if I give them £ 100, they will relinquish 
the design upon you but if not, non-compliance will hereafter be repented 
of too late ” The letter was directed to J Coutts, and the question was 
whether his partners could prosecute, and which Maule, J , held they could, 
otherwise ‘'nothing could then be more easy than to send a threatening 
letter with perfect impunity'' It was then objected that the letter convey- 
ed no threat to the partners, upon which Maule, J , told the jury* “To 
ascertain this you must, of course, look to the letter itself, and to the 
situation of the parties It may be that, under certain circumstances, an 
apparently innocent letter may convey a threat It may be that no letter 
could be written which it might not be possible to prove by extraneous 
matter^ did not contain a threat Now I can conceive a case where such 
a letter as this might be written * — ‘ Sir, I trust you are well, and I shall 
be happy to meet you to-morrow ’ There I should consider myself called 
upon to withdraw such a letter from the jury, because it would be absurd 
to say such a letter contained a threat But as it is impossible, I can tell 
you ffiat this letter may not contain a threat, I cannot decide that it is not 
a question for the jury 

4227. Charge. — For fonn, see § 4213, in which, for “ in fear of a 
certain injury, to wit " substitute “ in fear of death or grievous hurt " 

387. Whoever, in order to the committing of extortion, 
puts or attempts to put any person in fear 
of death or of grievous hurt to that person or 
to any other, shall be punished with impri- 
sonment of either description for a term 
which? may extend to seven years, and shall 
also be liable to fine. 

[Person s n Deaths 46 Grievous Hurt—s 320 Extortions 383 ] 


Putting person in 
fear of death or of 
grievous hurt in 
order to commit ex- 
tortion. 


(23) Boucher, 4 C. & P. 562 


(24) Carruthers, t Cox 138, 
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Synopsis. 

fl) Analogous Lam (422R) (4) Charge (4231) 

(2) PracediLre and Practice (S) Attempted Extortion hy 
(4229) Threat of grievous Injury 

(3") Proof (4230) (4232-4233) 

4228. Analogous Law.— This bcction bears the same relation tu 
ihe last as section 385* bears to section 384 And Doth Dem^ cases ot 
attempts, the points requiring proof are the same, but there must ne 
necessarily evidence that the attempt made or fear caused was of death 
or of grievous hurt 

4229. Procedure and Practice. — This offence is non-cognizable, 
but warrant should ordinarily issue in the first instance It is both non- 
bailable and non-compoundable, and is .exclusively triable by the Court 
of Session. 

For other points of practice, sec under s 384 

4230. Proof. — The points requiring proof are the same as for an 
offence under section 38S (§ 4219), but instead of the first point there, 
prove : — 

(1) That the accused put some person in fear or attempted to put 
him in fear of death, or of grievous hurt 

4231* Charge. — ^For form, see s 385 f§ 4213), where, for m fear 
of injury substitute in fear of death or gnevous Hurt '' 

4232. Attempted Extortion by Threat of Grievous Injury. — ^As has 

been observed under section 383 the person threatened must necessarily 
be the person from whom property is attempted to be extorted, but the 
feai of *' death or of grievous hurt’^ need not refer to him So at one 
time it was a common spectacle of a certain class of beggais to visit 
houses for beggaiy and on refusal of alms to threaten to commit suicide 
or mutilate their body — thus moving the victim to deliver money demand- 
ed by the extortioner. So a son intending to frighten his father into 
submission may feign an attempt to commit suicide in order to extort 
money, in which case the son may be prosecuted for extortion or an 
attempt according to whethei the father was or was not thereby induced 
to deliver property, Between these cases and those in which the 
black-mailer threatens to shoot his victim unless his demand is met, there 
is naturally a wide difference The one moves the moral sense, the other 
causes alarm by threats of direct bodily injuiy 

4233. The difference between this offence and that of robbery will 
have to he presently considered, but the following case illustrates one 
aspect of it. The accused was found to have been drinking toddy before 
he went into the house of another, dah m hand, and called out to the owner 
to give him money, otherwise he would cut up the house master and his 
wife. The accused kicked at the doors and slashed them, but when the 
doors gave way, he fell down, meanwhile the inmates had escaped by the 


(25) Gr€gaiy, (i866) I. J. (N. S.) 



EXTORTION 


2029 


Ss.387 & 388.] 


back door He was convicted under s 398 but on appeal his conviction was 
altered to one under this section on the giound that when he utteied the 
th'eat the door was shut and the accused could not get at the inmates, and 
tha' theietore it was doubtful whether he could have executed his threats <') 

388. Whoeter commits extortion by putting any per- 
son in fear of an accusation against that 
Extortion by tkr«t pgj-gon or an_\' Other, of having committed 
pu” Uhabi” or attempted to commit any offence punish- 
witbaeatt or trant- death. Of with transportation for 

portaiion, ec imprisonment for a term which 

may extend to ten years, or of having attempted to induce any 
other person to commit such offence, shall be punished with 
impn.soiimenl of either description for a teini which mav 
extend to ten years, and shall also lie liable to fine; and, if the 
offence be one punishable under section 377 of this Code, ma\ 
be piini.shed with transportation for life. 

[Peruvi—s If Ojfence — s. 40 Rrtortion^s 383] 

Synopsis. 


( 1 ) Analogous Law (4234) (S) Extortion by Accusation 

1 2) Procedure and Practice (4238, 4239) 

(4235) ( 6 ) Proof of the Offence (4240- 

(3) Proof (4236) 4243) 

(4) Charge (4237) (7) Proof of Other Acts (424Z) 

4234. Analogous Law.— This section, again, presents the same 
offence in another equally aggravating form in which the accused 
thieateiis the accuser with the accusation of an offence punishable with 
imprisonment for ten years, or transportation for life, or death, or its 
abetment And for the purpose of punishment the section distinguishes 
between an accusation of an unnatural offence punishable under section 
377 and other offences, the former being subject to the higher punishment 
of transportation, while the latter may be sentenced to imprisonment extend- 
ing to ten years. ^This distinction between the two accusations is obviously 
dictated by the English precedents which abound in cases of the former 
kind But it is by no means the common form of extortion in this country, 
and the specially deterrent punishment fo-r that offence would seem tO' have 
been provided on an assumption of facts which time has shown to be 
fallacious 


4235. Procedure and Practice,— This offence is non- cognizable 
but warrant should ordinanly issue in the first instance It is bailable but 
not comi^undabk, and is exclusively triable bv the Court of Session 
Uther points of practice have been set out under section 383 


^ Prdot— The points requiring proof are the same as for an 

offence under section 3b4 (§ 4212), but instead of point ( 1 ) there, prove — - 


Session 
Non-coj 
Warran 
Hailablc 
Not con 


(i) Nga Tm B(iw, ( 1912 ) 5 Bur, L. T 193 , F B, 17 I, C. 8 qo, 
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(1) That the accused put the complainant in fear of an accusation 
of— 

(a) an offence punishable with death, or transportation for life, 
or with imprisonment for ten years , or 

(fc) an attempt to commit the above offence, or 

(c) an abetment of the same ; 

^nd as a special point of aggravation, prove • — 

(6) That such offence was unnatural offence punishable under 
section 377. 

4237. Charge. — ^Tlie charge should run thus . — 

I {name end office of the Magistrate etc ) hereby charge you {name of 
the accused) as follows . — 

** That on or about the day of at- ^you committed extortion 

by putting A B in fear of an accusation against him or against — of having 
committed {or attempted to commit) the offence of — which is an offence 
punishable with death [{or with transportation for life, or with imprison- 
ment for ten years) or under s 377] and thereby dishonestly induced the 

said A B to deliver you {specify the property delivered) and that you 

thereby committed an offence punishable under section 388 of the Indian 
Penal Code, and within the cognizance of the Court of Session {or the 
High Court). 

And I hereby direct that you be tried (by the said Court) on the said 
charge.*’ 

4238. Extortion by Accusation. — Between an extortion by threat 
of violence and the threat of other injury there is some difference else- 
where noticed (s 383) But when the threats assume the form which 
cause alarm, it is an offence of high degree against which the Code 

' makes special provision As such, this section must be read as supplemen- 
tary to section 386 which deals with another instance of the same offence 
committed under another similar circumstance of aggravation. 

4239. So far as this offence is concerned, its special criminality 
depends upon the threat of the accusation of a serious crime punishable with 
death, transportation or imprisonment for ten years The section, more- 
over, holds one accusation in special abhorrence and it provides for the 
higher penalty of transportation for life if the threat related to the com- 
mision of an unnatural offence or its attempt or abetment This appears 
to be a favourite form of accusation with the extortioner in England, if 
we may judge from the large number of cases in which the accusation 
related to that offence, and in which the offence then was, as it is still, 
held to be robbery. This form of accusation was favourite with the 


(2) 7 & 8 Geo IV, c 2, G I Viet, c 87, s 4; Rolfe, B, in Stringer, 2 M C C 
261 ; Jones* case, Brownes case, DonnalVs case, 2 East P C C 16, s 130, pp 71 U 7^*51 
717, 721, Staple’s case; Hickman’s case, 2 East P C, p 728, i Leach 278, Rennets 
<ase, 2 Leach 626, Jackson, i East P C, Add XXI; Cannon, R & R 146, Egertan, 
1^- & E 375; Puller, R & R /^o8, Gardner, i C. & P. 479 GUI's case, i Lew 3^5 » 
Km, 8 C* Sc P. 187; Henry, 8 C. P. 809. , 
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blackmailer on account of the offence being then a capital crime and the 
consequent terror and alarm which it naturally caused in the mind of 
the pv^raon Moreover, it was a charge which could be made with com- 
parative impunity and was as difficult to rebut as it was easy to make 

The word “ accusation ’’ has not been used here in the sense of a 
formal charge or complaint made to a person in authority, but may refer 
to a mere statement made to a third person implicating the person in that 
crime ^3) 

4240. Proof of the Offence. — ^The charge of accusation has 
nothing to do with its truth or falsity, the offence being complete as 
soon as the threat is uttered with the requisite intention and effect The 
two accused were indicted of robbery, under circumstances which would 
be extortion under this section They were accomplices, and one of them 
w’Cnt up to the prosecutor to ask him the nearest way to the city The 
other accused then came up and seized the prosecutor from behind and 
accused him and his own confederate of indecent exposure of their per- 
sons and each holding the pnvate parts of the other The charge was 
preferred in accordance with the preconcerted plan of the two prisoners 
who were thereupon indicted for robbery, and Rolfe, B, told the jury 
that if the tivo prisoners were acting in accordance with a previous con- 
cert with a view to induce the prosecutor to deliver money in order that 
he might escape the annoyance of such a charge, it was an assault with 
intent to rob, and on a case leserved, the conviction was upheld The 
same view was taken in another case in which the accused threatened to 
defame the prosecutor far having, on a previous occasion, committed an 
unnatural offence in case the prosecutor did not pay him money, and the 
charge was held to be good 

4241. The charge need not implicate the accused, so long as it was 
intended to frighten him The accused went to a boy's father, and falsely 
staled to him that the boy had committed unnatural offence with his mare 
which he urged the father to purchase for £3 10^ failing which he 
threatened to charge the boy of the offence and which he did The 
charge being dismissed, the accused was prosecuted for threatening to 
accuse the boy of an infamous crime, and he was convicted ^7) 

4242. A letter containing no charge, but a threat that the writer was 
procuring witnesses to make a charge was held to be no accusation As 
Bayley, J , said: “It is one thing to accuse, but another to procure 
witnesses in support of an accusation already made But between this 
and an actual accusation there is a thin line, and it may be a question what 
other object a person could have of apprising another that he was suborning 
witnesses to strengthen his accusation against the prosecutor which 
he was then shortly to prefer 


(3) Robmsoftj 2 Lew 273 

(4) Cracknell, 10 Cox 4(S, Richar 
n Cox 43 

(5) Stringer, 2 M C. C R 261 

(6) Norton, 8 C &: P 671 

( 7 ) 10 Cox, 159, contra 
Pick ford, 4 C & P, 227, has long sii 
wn overruled, Smtth^ i Den C C 5 


in which however, Wilde, C. J consider- 
ed it unnecessary to overrule that case. 
At all events it is now overruled by the 
Legislature, see Larceny Act (24 & 25 
Vict, c 96), s 49 

(8) Giirs case, i Lew 305 ; to the same 
effect, Allgood^ ^ C ^ P 436, 
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4243. It has been held that for the purposes of proving intention it 
„ , , ^ ^ IS not admissible to give evidence of other similar 

P>roofofOih.rActs extortion Rut Creswell, J , held m a case 

that evidence of declarations of the prisoner on a former occasion, on com- 
ing off guard, that he had obtained money from a gentleman by thieatening 
to take him to the guard-house and accuse him of an unnatuial crime was 
admissible This was the case of a sentry who had falsely accused the 
prij‘'ccutor of having indecently touched him, and referring to it Erie, J , 
explained; "There the main question turned upon the intent with which 
the accusation was made, and the evidence was there admitted to thiow light 
upon that subject But in this case the intent was quite manifest, if the 
prisoner was believed 

Foi further commentar}, jtv s 383 (§§ 4185-4206) 


389. Whoever, in order to the committing- of extortion. 

puts or attempts to put any person m fear 


of an accusation, against that person or ant 
offence in order to other, of having Committed cm attempted to 
commit extortion. commit an oflcnce punishable with death oi 

with transportation for life, or with imprisonment for a tem 
which may extend to ten years, shall be punished with impn- 
sonment of either description for a term which may extend to 
ten years, and shall also be liable to fine ; and, if the offence 
be punishable under section 377 of this Code, may be punished 
with tran.sportation for life. 


[Persofjr^s II 


Offence— s 40 

Synopsis. 


Extortion — s 383 ] 


fl) Analogous Law (4244). (3) Proof (4246) 

(2) Procedure and PracHcc (4) Charge (4247) 

(424S). 

4244. Analogous Law.— This section bears the same relation to 
the last as sections 385 and 387 respectively bear to the sections which 
immediately precede them. The gist of the crime is in each case the same, 

4245. Pirocedure and Practice. — ^This offence is non-cognizable, 
and warrant should, ordinarily, issue in the first instance. It is bailable 
but not compoundable, and is exclusively triable by the Coui*t of Session 

For other points of practice see s 383 (§ 4211). 

4246* Proof.— The points requiring proof are. — 

(1) That the accused put or attempted to put any person m tear 

(2) That the fear was of an accusation of an offence, or an at- 

tempt to commit it. 




ip) Per Erlf, J, McBon^l 5 Cox 


(10) Cooper, 3 Cox 547. 

(11) McDonnel 5 Cox 133 
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(3) That such offence Yjas punishable with death, transportation 
for life, or imprisontnent for at least ten years. 

(4) That he did so in order to commit extortion. 

To which may be proved the following aggravating circumstance — 

(5) That the accusation was of an unnatural offence punishable 

under section 377. 

4247. Charge. — The charge should follow the form given under 
s 385 (§ 4220). 

Of Robbery and Da<;oity. 

4248. Topical Introduction. — ^This branch of the chapter dealing 
with robbery and dacoity consists of thirteen sections which regulate 
penalties for the two offences in accordance with their gravity and 
development. Thus classifying the two offences in the order of their 
gravity, we find five sections dispose of the offence of robbery in 
this order . — 

Robbery . — 

(1) Attempt (s. 393) 

(2) Simple robbery (s 392). 

(3) Robbery armed with deadly weapons (s 398). 

(4) Robbery with hurt (s. 394), 

(5) Robbery with grievous hurt or death (s. 397). 

In the same way the remaining sections provide graduated 
penalties for dacoity: — 

Dacoity . — 

(1) Preparation (s. 399). 

(2) Joining dacoits (s. 400). ” 7;-; ' 

(3) Assembling for dacoity (s. 402). 

(4) Simple docoity (s. 395). 

(5) Dacoity armed with deadly weapons (s. 398). 

(6) Dacoity with grievous hurt (s. 397). 

(7) Dacoity with murder, (s. 396). 

The two offences are parts of the same offence of theft with 
violence, which is one description of robbery. Dacoity was formerly 
called gang robbery, and as such, it is nothing but robbery with the 
^gravatin^ circumstance , superadded, that it is committed in gangs. 
The essptial features of the two offences, as now presented in the 
Code, will be presently considered. 

In all robbery there i§ either theft 
r PI* ^s;tprtipn. 

It P- t-i f2g I : ‘ , ■ -5 
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Theft is “ robbery ” if, in order to the committing of the 


When th«ft rob- 
bery. 


theft, or in committing the theft, or in carry- 
ing away or attempting to carry away pro- 
perty obtained by the theft, the otfender. 


for that end, voluntarih' causes or attempts to cause to any 
person death or hurt or wrongful restraint, or fear of instant 


death or of instant hurt, or of instant wrongful restraint. 


Extortion is “ robbery ” if the offender, at the time of 
committing the extortion, is in the presence 
'* the person put in fear, and commits the 
extortion by patting that person in fear of 
instant death, of instant hurt, or of instant wrongful restraint 
to that person, or to some other person, and, by so putting in 
fear, induces the person so put in fear then and there to delivery 
up the thing extorted. 

Explamiion . — The offender is said to be present if he is 
sufficiently near to put the other person in fear of instant 
death, of instant hurt, or of instant wrongful restraint. 

Illustrations, 


(a) A bolds Z down, and fraudulently takes Z*s money and jewels from Z*i 
clothes without Z’s consent. Here A has committed theft, and, m order to the com- 
mitting of that theft, has voluntarily caused wrongful restraint to Z. A has, Ihere- 
foie, committed robbery. 

(b) A meets Z on the high road, shows a pistol, and demands Z's purse Z, in 
consequence, surrenders his purse Here A has extorted the purse from Z, by putting 
him in fear of instant hurt, ani^ being in his presence at the time of committing the 
extortion He has, therefore, committed robbery 

(c) A meets Z and Z's child on the high road. A takes the child, and threatens 
to fling It down a precipice, unless Z delivers his -purse. Z in consequence, delivers 
his purse. Here A has extorted the purse from Z, by causing Z to be in fear of in- 
stant hurt to the child who is there present. A has, therefore, committed roblw 
on Z 

(d) A obtains property from Z by saying: *‘Your child is in the hands of my 
gang, and will be put to death unless you send us ten thousand rupees This i’ 
extortion, and punishable as such: but it is not robbery, unless Z is put in fear oi 
the instant death of his child. 


[Volmtarilys. 39. Hurts. 319. Wrongful restraints 339. 
Theft — s 378. Extortion — ^s. 483 ] 

Synoptia. 


(1) Analogous Law (4249- 

4250). ' 

(2) Meaning of Words (4251). 

(3) What is Robbery (4252). 

(4) When Theft is Robbery 

(4253-4256). 

(5) Hurt etc. mast be Sub- 

servient to Robberv 
(4254), 


(6) Hurt or Restraint must be 

Voluntarily Caused 

' (4255). 

(7) Wrongful Restraint (4256). 

(8) Fear of Instant Hurt or 

.Restraint (4257). 

(9) When Extortion is Robbery 

(425M260) 

(10) Hurt to Prevent Pursuk 

(4261). 
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4249. Analogous Law. — This definition of robbery is much nar- 

rower than the vague and almost undefinable sense attached to that 
term in English law. As has been pointed out in the preceding discus- 
sions (§ § 4187-4190), English Law does not discriminate between 
robbery and extortion, and there are certain fortxiis of cheating which 
generally pass there as robbery. According to Blackstone, larceny 
from the person may be either by privately stealing, or by open and 
violent assault, which is robbery. “ Open and violent larceny from 
the person, or robbery, the raptna of the civilians, is the felonious and 
forcible taking from the person of another, of goods or money to 
any value, by violence or putting him in fear It is in the manner 

the person is put in fear that the English law is more extensive. For, 
as Blackstone points out "‘And when it is said to be done by putting 
in fear, this does not imply any great degree of terror or affright in 
the party robbed, it is enough that so much force, or threatening by 
word or gesture be used, as might create an apprehension of danger 
or induce a man to part with his property without or against his 
consent.’'^^3) He then instances a case of extortion under a pretence 
of sale which, on the authority of Hawkins, he calls robbery, 
though Hawkins himself doubts if it is a true case of robbery. No 
Statute has set this uncertainty of the law at rest, and, consequently, 
English Law teems with cases of so-called robbery, which would be 
anything but that offence under the Code. 

4250. Adverting now to the Code, the definition of robbery re- 
cognizes its affinity' to the two coghate offences of extortion and theft. 
In fact, robbery and * these offences are so closely allied, that there 
may be sometimes a difficulty to say whether an offence is one or the 
other. The framers were aware of this, for they wrote. — 

‘'In one single class of cases, theft and extortion are m practice 
confounded together so inextricably, that no Judge, however sagacious, 
could discriminate between them This class of cases, therefore, has, 
in all systems of jurisprudence with which we are acquamted, been 
treated as a perfectly distinct class; and we think that this arrange- 
ment, though somewhat anomalous is strongly recommended by con- 
venience. We have therefore made robbery a separate crime 

"There can be no case of robbery which does not fall within the 
definition either of theft or of extortion ; but in practice' it will per- 
petually be a matter of doubt whether a particular act of robbery was 
a theft or an extortion. A large proportion of robberies will be hali 
theft, half extortion. A "seizes, Z, threatens to murder him, unless he 
delivers all his property, and begins to pull off Z’s ornaments ^ Z ii 
terror begs that A will take all he has and spare his life, assists it 
taking off his ornaments, and delivers them'Yo A. Here, such orna 
ments as A took without Z's consent are taken by theft. Those whicl 
Z delivered up frOm fear of death are acquired by extortion. It is b 
no means improbable that Z's right arm bracelet m/ay have bee 


(12) 4 Black 243.; citing i Hawk P C. (14) i Hawk P. C 96. 

05. (15) 4 Black 244. 

(X3) Post Cr. L. 128; cited in 4 Black (16) j Hawk P. C. 97. 
m 244 * 
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obtained by theft, and left arm bracelet by extortion ; that the rupees 
in Z's girdle may have been obtained by theft, and those in his turban 
by extortion Probably, in nine-tenths of the robberies which are 
committed, something like this actually takes place, and it is probable 
that a few minutes later neither the robber nor the person robbed 
would be able to recollect in what proportions theft and extortion 
were mixed in the crime ; nor is it at all necessary for the ends of 
justice that this should be ascertained. For though, in general, the 
consent of a sufferer is a circumstance which very materially modifies 
the character of the offence, and which ought, therefore, to be made 
known to the Courts, yet the consent which a person gives to the 
taking of his property by a ruffian, who holds a pistol to his breast 
is a circumstance altogether immaterial.”^*^) 

4251. Meankg of Words. — " For that end in paragraph 2 do 
not merely refer fp the circumstances therein mentioned. They mean 
that the hurt must have been caused for that purpose, or with those 
objects in view.^^®^ 

4252. What if Robbery- — Shortly stated, robbery may be distin- 
guished from theft and extortion by the presence of force and immi- 
nent fear of violence. Paragraph 2 distinguishes the offence from 
theft, the next paragraph distinguishes it from extortion. The common 
purpose of the three offences is, of course, wrongful acquistion of 
property, and the three offences therefore merely differ in the 
modus Qperandi adapted to achieve that purpose. 

4253. When Theft is Robbery? — As distinguished from theft 

robbery consists in the cmsing or attempting to 

o ^RettoaTnt ! cause death, hurt, or wrongful restraint, or fear 

or et am , instmt death, hurt or wrongful restraint. As 

such, robbery may be said to either theft with homicide, hurt or 
wrongful restraint with attempted homicide, hurt or wrongful res- 
traint or theft with criminal intimidation of committing those offences. 
Now these offences must be caused or threatened to be caused 
voluntarily, that is ‘to say, they must be caused by means whereby he 
intended to cause or knetv that tl^ose acts were likely to be caused. In 
other words, the a^obber must cause the hurt, etc., intending to cause 
it and on purpose It must not be caused by mere accident, as for 
example, by accidentally dropping a thing on the owner whereby he 
is hurt and whom it was not the intention of the thief to arouse during 
<his nefarious visit. So the prc^ecutrix was driving in a car to the 
rails of which she had tied a‘Jbasket, which the prisoner tried to 
remove* by stealth, but as the string prevented its removal he took 
out his knife to cut the string, through, when the prosecutrix also 
stretched out her hand to lay hold the basket, and which was conse- 
quently cut, and in consequence of which, she withdrew it, leaving the 
thief to make off with the basket. Alderson, B., told the jury that 
as the violence was inflicted undesignedly and by mere accident, there 
was no case of robbery in which there must be intentional force and 


(17) Nott N, Reprint, » 16a, 

(18) Oiaruddi v, KajUuddin 5 C W. 


N. 372; Mathura Tkakur, 6 C W. N. JZ 
(79) I Kprupfa, 38 I. C. (M ) ?70. ^ 
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violence Such would be the case where a person forcibly pulls 
out a woman’s nose-ring, though it got thereby unfastened without 
tearing the cartilage. But in this case there was pain and effusion of 
blood, which was sufficient to cause hurt, and which, again, was 
sufficient to constitute robbery 

4254. Again, the hurt or restraint must be caused in order to the 
(Z) Hurt etc., must Committing of theft, or (zi) in committing theft, 
be^ ^Subservient to or, (tii) in Carrying away, or (iv) attempting to 
Robbery. carry away property and for that end, which implies 

that the causing of hurt must be shown to have been intended for or 
made subservient to any of those purposes If it was caused, for 
instance, to avoid capture when surprised while stealing, it may be 
hurt caused m committing theft, but it is not hurt caused for tJmt end 
and therefore, the offence is not thereby enhanced to one of robbery.^"*^) 
The petitioners went with a number of others to eject the prosecutor 
from his house, for which purpose they threatened him and his 
family with assault, who then left the pi emises. The petitioners 

then also left, carrying away with them certain articles of property 
from the house upon which the Magistrate convicted them of 

rioting, trespass and theft. It was contended for them as their offence 
was one of dacoity the Magistrate had no junsdiction to try them, and 
that he had erred in splitting up a charge into its components and 
thus give himself jurisdiction in the case. But it was held that since 
the violence was used for the purpose of dispossessing the prosecutor 
and had no reference to the theft, though the taking of the property 
took place at the same time as the beating. of the prosecutor’s women 
and the threatening of the complainant, but as the beating was not 
for the end of theft, the offence was not heightened into one of robbery, 
and the Magistrate, consequently, had jurisdiction to try the 

petitioners.^^^1 

But this forbearance of law has due limits, for it is subject to the 
provisions of section 397, which provides punishment for the mere use 
of a deadly weapon or the causing of or an attempt to cause a grievous 

hurt, The discrimination which law makes between the use of force 

and robbery only e:xtends to simple assaults or hurt beyond which 
it regards the gravity of the act as marking the criminal too desperate 
to deserve further commisseration. But within those limits, the use 
of force or violence, though accompanying the seizure of property, is 
not necessarily connected with it, and its connection must be proved. 
So the mere snatching of a bundle from a boy who was carrying it 
along a street in hand, was held to be no rpbbery as the amount of 
force or violence used was not sufficient to constitute that offence.<^3) 
The same view has prevailed in other cases in which the hat and the wig 
of a gentleman had been snatched from his head^^^) or in which a 


(19) Edwards, i Cox 32. 

(ao) The lan^age of Jackson and 
Glover, JJ., implies that the act did not 
amount to hurt which is erroneous; 
Teekai Sheer, 5 W R 95. 

(21) Kalio Kerio, (1872) B. U. C. 65. 


(22) Otemddi v. Kafiluddi, 5 C. W. N. 

372 ‘ 

(23) Masauky*s case, 1 Leach 287; 
Backe/s case, i I.each, 200, Robin's case, 
1 Leach 290-n (a) 

(24) Steward's case, 2 East. P C, c. 
16, s. 121, p. 702. 
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watch^^s^ or an umbrella^’^^ had been suddenly snatched away from 
persons in the street. But if in such cases the owner resists, and there 
is a struggle, and the violence then used is sufficient to constitute hurt, it 
will then be robbery. 

4255. But it must be not only hurt, bub hurt, which was volun^ 
tarily caused. This is also the view of English law 
Hurt or Restraint which was thus Stated by Garrow, B. : “ The mere 
Caused^ ® ^ act of taking being forcible will not make this offence 

a highway robbery: to constitute the crime of high- 
way robbery the force used must be either before or at the time of the 
taking and must be of such a nature as to show that it was intended 
to overpower the party robbed and prevent hi's resisting, and not merely 
to get possession of the property stolen; thus, if a man, walking alter 
a woman in the street, were with violence to pull her shawl from her 
shoulders, though he might use considerable violence it would not, in 
my opinion, be highway robbery, because the violence was not for the 
purpose of overpow^sring the party robbed, but only to get possession 
of the property.^^^ 

So where a person forcibly snatched an earring from a lady’s ear 
and the force used tore the ear through, drawing blood, it was held 
to be robbery.^s) The case of the person wffio snatched a lady’s nose- 
ring which accidentally got unfastened, but which in wrenching 
off the nose caused pain and drew some blood, illustrates the same 
principle.<^^ The drawing of blood is not necessary, for in such cases 
it is sufficient if the act cause bodily pain.”<s) So, where a person 
forcibly snatched away a diamond pin from a. lady’s person which was 
securely fastened into the lady’s hair, and in drawing which a part of 
her hair was turn away, the violence was held to be sufficient to con- 
stitute robbery.<^> : So, while the mere snatching away of a thing from 
another is not robbery, it is aggravated into that crime 
if the thing snatched away is known by the prisoner to be fastened to 
Something else on his body, and in wrenching which away he uses 
force causing pain. So where a person wore a watch secured by a 
Cham, w hich he wore round his neck and which the prisoner forcibly 
jerked to br^k the chain, the force used was held to be sufficient to 
constitute robbery.(7> So where a person- 'ran up against a person to 
confuM him while he picked his pocket, the force used was held to 
be sufficient/®^ 


4256. The same considerations apply to theft accompanied by 
Wrotfglul wrongful restraint. The prisoners intercepted a 

mat boat conveying property which they impressed as 

i. A 4 . 1 . ^ Magistrate to convey treasure 

^rsons in ^juthority and the boat 
yed* They then plundered it. -»,They were held to have, com 


) 1 c & P 304. C. C 421 

(1) Horners case,, 2 East P C c 'r a nt 

a 121, p. 703. X . u, c 10, (4) JTeekat Sheer, 5 W. R. p 5 * 

( 2 > Gnosil, I C & P. 304 t" i_ 

w r*r Jixvta. V,. j., m Simfjon, (8) i Lewin, 300, 
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mitted robbery and not extortion. The same view was taken in an 
Enriish case in which the prisoner intercepted the prosecutor's cheese 
on the ground that it could not be carried without a permit, which was 
unnecessary, and which was a mere excuse. The prosecutor remon' 
strated, and the prisoner thereupon offered to take him to a Magistrate, 
t)ut during the prosecutor's temporary absence the prisoner's con- 
federates plundered the cheese It was held that the taking was 
attended with sufficient violer^pe to amount to jobbery.<”> In another 
case the prisoner wrongfully took a woman “in charge pretending to 
be a jail warder and then extorted from her a sum of money as the 
price of her freedom. It was held that the act was robbery So 
where a person attempted to rape a woman who thereupon offered 
him a sum of money, which he received as^the price of his forbearance, 
it was held to be robbery though his original intention was to commit 
a rape.^'35 As wrongful confinement is only an aggravated form of 
wTongful restraint, the result is the same whether a person be wrong- 
fully restrained or wrongfully confined 

4257* Fear of Instant Hurt or Restraint. — Between the causing 
and attempting to cause hurt, or restraint .and the attempt to cause 
the fear of instant death, instant hurt or wrongful restraint, there is 
a noticeable difference. The one depends as much upon, the act of the 
offender as upon the effect produced on the person aggrieved, the other 
depends solely upon the feelings of the latter irrespective of any act 
and intention of the former. Such fear may be reasonably engendered 
by violent entry of large numbers the presence- of which is otherwise 
inexplicable, and which is m itself sufficient to cause fear in the minds 
of those whose security is thereby invaded. 

Where, for instance, a large number of men besiege a house with 
a view to plunder its contents, and the prosecutor's' family being there- 
by frightened, make their escape before the robbers effect their entry, 
the fact that they did no overt act to frighten them would not mini- 
mize their offence into anything less than robbery,^ and, if the invading 
force numbers more than five, dacoity/^'t> Indeed, this is the only natural 
view possible under the circumstances, for otherwise, what was the 
object of appearing in overwhelming numbers at the dead of night, 
and surprise the inmates by attempting a forcible entry. It will be noted 
that the fear need not be caused to the owner or other inmates of the 
house. It is sufficient if it is caused to any person " in committing 
the theft,” that is, it may be caused to the watchmatii or other persons 
who intervene to prevent the theft. Any general consternation caused 
in the neighbourhood by frequent robberies which frightens the inmates 
into vacating their houses does not convert an ordinary thief into 
a robber, ^ So if one set of robbers should leave the-house and another 
set enter it without causing the fear which converts them into robbers 


(9) Duleeloodeen Sheik, 5 W R. Tp 

(10) Memman v. The Hundred of 
Chippenham, 2 East, P C. c. 16, s. 127, p 
9k 

(n) Mernman v. The Hundred of 
Chippenham, 2 East, P. C,, c 16, s. 127, 


(12) Gascoigne's case, i Leach, 280. 

(13) Blackburn's case, 2 East , P. C., 16, 
s 128, p 711. 

(14) Ktssore Pater, 7 W, R. 35 (in 
which the number was 200) ; Yamtn, L. R. 
5 A, 81. 



2040 


TfiE iNWAN Penal coCE [S.39(J. 


they would be only guilty of theft and its allied offences but not of 
robbery or dacoity/’sl 

4258. When Extortion is Robbery. — Again, in such a case the fact 
that the persons so frightened remained in the house and themselves 
delivered up their goods to the marauders is immaterial, for even then 
the offence would be the same, though its ingredients are different. 
It is then a case of extortion which is robbery by reason of the delivery 
having been induced by fear of instant deSth, hurt or wrongful restraint 
The second clause of the section contemplates such a case, and it 
requires that in such a case: (t) the offender must be in the presence 
of the person intimidated, and (n) he should, as such, put the person 
in such fear, and (iii) in consequence of which the person fearing 
should deliver up the thing extorted. The question when the offender 
is said to be in the presence of the other is explained to mean that he 
should be sufficiently near to put the other person in fear of instant 
death, hurt or wrongful restraint. Here again, the question is one of 
probability and reasonableness. One may level his pistol from behind 
a bush at another passing along a road. He may remain unobserved 
and may still awaken in the mind of the other fear of instant death 
unless he threw down his goods and left. He would be guilty of 
robbery even though he was, in one sense, never in the presence of 
the other. But though the presence of the offender face to face with 
the other party is not necessary, it is an essential element of this offence 
that he should be “ sufficiently near,” to be able to execute his threat 
instanter, if necessary. In this respect the offence is considerably 
narrower in its extent than as understood in English law, where the 
presence of the offender is by no means necessary to constitute robbery, 
nor, indeed need the threat be of an immediate injury. Demanding 
rnoney by menaces is an example of an offence which is robbery under 
English law, though it is only extortion under the Code('fi) (§ 4189j. 

4259. Again, the fact that the injury must have been threatened 
wstcntsr, excludes threats of accusation and other injuries which are 
all classed as robberies under English law. The injury which converts 
extortion into robbery under the Code must be injury of “ instant death, 
instant hurt or instant wrongful restraint.” The injury must be threat- 
ened, and it must produce fear inducing delivery of the property. It 
is not necessary that the threatener should possess the present capacity 
or intention of executing the threat. He may, for instance, be pre- 
senting a popgun or an unloaded pistol, or he may possess the power 
to cause hurt, but may have no intention of causing it. In either case 
If he creates an impression on his victim of fear, who thereupon 
delivers the property, his offence is robbery, whatever may have been 
ms power or intention to cause injury. 


v” be to" injure the person 

"P property. - So if a man take 
another s child, and threaten to destroy him unless the other give him 
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money, this is robbery. 7) So if the accused, a policeman, threaten 
to confine a person intending fhereby to induce his relatives to ransor 
him he would be guilty of the offence in the same way as if the rela 
tives had been themselves the victims of the threat 

4261. Hurt to Prevent Pursuit. — ^Hurt caused to prevent the thief’ 

capture or pursuit after he has abandoned the goods but merely wishe 
to make good his escape is not hurt caused in the committing of theft an 
does not aggravate the crime of the latter into one of robbery Th 

case would, of course, be different if the thief was then carrying tli 
stolen goods,<'9) 

39L When five or more persons conjointly commit o 
attempt to commit a robbery, or where th 
whole number of persons conjointly commit 
ting or attempting to commit a robbery, and persons presen 
and aiding such commission or attempt, amount to five o 
more, every person so committing, attempting or aiding, i 
said to commit “ dacoity.” 

[Persons — s ii, but see ss 82, 83 Robbery^s. 3po] 

Synopsis. 

(1) Analogous Law (4262) 4265) 

(2) What is Dacoity (4263- (3) No Robbery (4266-4268) 

4262. Analogous Law. — ^There is no difference between robber 
and dacoity except in the number of offenders. Robbery is dacoity i 
the ofiFenders committing robbery are five or more in number. Th 
gravity ut the offence is here measured by the terror presumed to b' 
caused by the force of number. So the framers of the Code wrote 
** Wc have provided punishment of exemplary severity for that atrocioii 
crime which is designated in the Regulations of Bengal and Madra 
by the name of Dacoity, This name we have thought it convenient t< 
retain, for the purpose of denoting not only actual gang-robbery, bu 
the attempting to rob when such an attempt is made or aided by : 

The term ** dacoity ” was not before the present enactmen 
in vogue in Bombay where such offence was designated gang-robberv 
and where under the Regulation the number fixed was four,^-**^ whih 
under the BengaU^^^ and Madras Regulations the offence migh 
have been committed by a single person going forth with an offensivi 
weapon with intent to rob, and actually perpetrating or attempting tc 
pe:^etrate a robbery, or by a gang with or without offensive weapon: 
doing the same. This was but, the echo of the English statutory pro 
vision on the subject of robbery with violence. <®4) The punishment fo: 


Eyre, C J , in Reane, 2 
C 735, 736, Donnally, i Leach 193 
(!8) 1 Weir 442; Kalio Kerio, BUG 
fe; Netg Po Thet, 42 L C (R.) 987, 49- 
Cr, L, J 27 

(19) Lashkar, 2 L 275. 


(20) Note N, Reprint, p 163 

(21) Bom Reg -XIV of 1827^ s 36 

(22) Beng Reg Ltit of 1803, s 3. 

- (23) Mad Reg, XV of 1803, s. 3 

(24) 7 Will IV & I Viet , c.. 87, ss 2 ^ 
3; re-enacted 24 & 25 Vlct, c. 96, s. 43. 
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such offence was in the case of leaders of gangs, or other heinous 
offenders convicted of a repetition of the crime, or without such repe- 
tition of a degree of cruelty, violence or other aggravating criminality, 
which under the discretion allowed by the Mahomedan law may be 
punishable with death/^^^ 

The original draft Bill had fixed six as the number necessary to 
constitute dacoitv, and the punishment prescribed was transportation 
for life or imprisonment for not less than three years. These two 
questions exercised the Law Commissioners who upheld the present 
sentence, and recommended the reduction from six to four as the mini- 
mum number for dacoity. Later^ on, however, by the rule of golden 
mean the present number was fixed upon. And as regards punishment, 
while it was admitted that the sentence proposed was none too severe 
for the normal cases of dacoity, s'till there were likely to arise cases of 
technical dacoity in which the fixing of the minimum was stated to lead 
to a hardship. The Law Commis^oners considered these circumstances 
of mitigation as fit “for the con^deration of those whose prerogative 
it is to temper the ordinances of the law with mercy.''^^^ But later on, 
the clause fixing the minimum was deleted, presumably in deference to 
the objection that famine sometimes leads to grain riots by starved or 
starving people in whose case if would be preposterous to apply the 
drastic provisions relating to this offence, so long as the rioters limit 
their plunder to grain and do not give themselves up to a carnival of 
indiscriminate plunder. 

4263. What is Dacoity? — Thje essential ingredients of this offence 
are the co-operation of five or nibre persons to commit or attempt to 
commit n^bbery; persons who are present as abettors of the crime 
being counted as amongst the number. The term conjointly com- 
mit ** is important, for it excludes aiders and abettors, and all those 
who, though cognizant of the crime do nothing to prevent its commis- 
sion In order to count as a da'coit a person must either conjointly 
commit the offence, or aMeast be present and must aid in its commis- 
sion. Persons who conjointly commit robbery are those who parti- 
apate in those stages of the crime which are necessarily criminal. So, 
if a person be employed to make false keys or burgling instruments, 
he may or may not be cognizant of the purpose of those requisitioning 
his services, but he cannot be held to commit robbery conjointly with 
those whose work his labour and intelligence have done much to faci- 
litate. Persons who are involuntarily tools in the hands of dacoits are, 
of course, wholly exempt from liability f§§ 1034, 1037). 

The section is intended only to punish those who co-operate in the 
crime either by taking part in committing the theft or extortion under 
circumstances stated in the last section, or are present and assist in the 
commission of that crime. Nowvsuch persons are necessarily abettors 
of the crime, but all abettors do not count for this purpose, because 
abetment does not imply presence of the abettor at the fact, nor is it 
restricted merely to aiding the offender — for a person may be guilty of 


(a5> LH of s. ^ <i) p^st Rep., s. 544. 
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ibetment though he may have done nothing to aid in the commission 
of the crime (§ 295) The aider must then be something more than an 
abettor. Suppose, for instance, a large number of dacoits are plunder- 
ina a house, past which a solitary policeman passes on his beat From 
cowardice and fear he runs away leaving the dacoits unchallenged 
\\>w, being a policeman, it was his duty to apprehend the dacoits, and 
not to run away from them. In doing so he is guilty of an illegal 
omission, which under circumstances is abetment of the crime 
l§ 1027) He is thus liable as an abettor, but he could not count as a 
dLoit for the purpose of the present rule. 


4264 . The section speaks of person present and aiding the com- 
mission of dacoity. But persons who are merely present may be aiding 
m tiie commission of the crime by their very presence — as when they 
may be present to overawe opposition, or keep clear the means of 
escape. Even persons who may be at some distance from the crime 
would count for this purpose, for they may have been posted as the 
plunderer's pickets But persons merely holding horses at a distance 
rrom the scene of crime could not count for this purpose, for they aid 
in the escape of the dacoits and not in the commission of the dacoity. 


4265 . As regards the crime itself, being essentially robbery it 
must possess all the ingredients of that offence (§§ 4252-4260). Now 
as robbery is either theft or extortion it follows that dacoity must neces- 
sarily be the same. But since dacoity is declared to be an atrocious 
crime, every petty case of wrongful seizure should not be magnified 
into that offence. On the other hand, if a case presents all the ele- 
ments of the crime, there is then nothing more to be said against its 
being that offence, though it may be differentiated for the purpose of 
sentence. The accused who were Hindus, five or more in number, 
forcibly seized an ox and two cows from the possession of the prosecu- 
tor Asalat to prevent their slaughter by him, which they naturally 
regarded as an outrageous act It was held, by Tyrrell, J , that as the 
intention of the accused was to prevent their butchery they could not 
be said to have acted dishonestly within the meaning of section 24 of 
the Code, and that, therefore, they could not be convicted of dacoity/^^ 
This case was distinguished by Edge, C. J., and Burkitt and Aikman, 
J J , in another case decided upon the fsame facts, in which the 
offence was held to be dacoity.<3^ It is submitted that the two cases 
are indistinguishable, and that the earlier precedent was wrongly decid- 
ed upon mistaking the accused's motive for their intention (§ 253). It 
appears to be unquestionable that if a body of men, whether acting 
under the impulse of religious zeal or bodily want, overpower another 
and seize his properly by force, the offence is dacoity, whatever' miti- 
gation in sentence the motive ‘may justify. The case is, of course, 
different where of two disputants one seizes the property and carries 
it off in good faith believing it to be his own, and when its possession 
by another is disputed and not clearly proved. ^ 4 ) 


(4) Karaha Nachtar, 3 M. H. C. R, 
254. 


(3) Raghunath Rai, 15 A 32 . 
C3) Ram Baratif 15 A. 299. 
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4266. No Robbery.— »Uncler English Law the oifence of robbery 
may be committed bj use of constructive violence, that is to say, by 
mi^ans which excite fear of injury to one's property or character. Such 
eases are naturally excluded from the definition of the offence, and in 
such cases the accused could only be charged for theft and the other 
offence which the act may coristltute* For instance, the prisoner 
SinioTis, who was the ringleader of the Cornwall rioters, surrounded the 
house of the prosecutor with about seventy of his companions and de- 
manded a guinea threatening to level his house and tear his mow of 
coni. The prosecutor gave him a crown to appease the rioters, but the 
prisoner swore that he would have five shillings more, which the pro- 
secutor gave through fear. The rioters then made themselves merr} 
on cider, of which they opened a cask by force, and the prosecutor's 
pork, bread, and cheese, of which they ate some and carried away a 
piece. They were all held to have committed robbery in a dwelling 
house But under the Code they would be liable only for rioting and 
theft. But in such a case, the offence may aggravate into theft, if 
from the tumultuous nature of the mob or from their demeanour the 
prosecutor had reason to fear personal violence of the nature here 
specified. But the question is one of fact, and must largely depend 
upon the nature and purpose of the mob and their mission and mode of 
execution. 


During the London riots in 1780, a boy wearing a cockade in his hat 
knocked violently at the prosecutor’s door who thereupon opened it 
and then the boy said to him: ** God bless your honour, remember the 
poor mob." The prosecutor told him to get along, whereupon the bo} 
told him that he should fetch his captain, which he did, followed by i 
mob of a hundred men armed with sticks and other chance weapons 
The Iiojr who led the prisoner’s horse said; “ Now I have brought 
captain," and some of the bystanders said; "You must give then 
money," and some of the mob exclaimed; " God bless this gentleman 
he IS always generous." ^ The prosecutor then asked the prisoner; "Hov 
much ? The prisoner said : "Half a crown, Sir," upon which the prose 
cutor gave the money, though he intended to give only a shilling, Th 
mob then gave three cheers and passed on to the next house. This wa 
held to be robbery,(6> but there is nothing to make it so under the Cod( 
bo m another case arising out of the same riots the prisoner entere 
the prosector s dwelling-house with a drawn sword and threatened t 
destroy his house unless he put one shilling into his hat. It was swoi 
by a witness that the pnsoncr had also said that if the prosecutor woul 
keep the bl<K5d within his mouth, he must give the shilling. The offenc 
was held to be robbery, and it would be so under the Code. But 
distinct threat by the mob that they should destroy the prosecutor 

th«r demand for money, would be rioting ai 

their mien that a refusal woul«| lead to personal violence. Such cas 


(S) SimtDH't cate, a East. P. C, c. i6, 128 o 912 

*' 2 E«t. P. C. CI6,. 
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have, however, been disposed of as robberies in England owing to th 
more extensive definition of that term.t^^ 

4267 . So a threat by the prisoner in England, saying : You ha< 
[letter comply, or I will take you befor^ a Magistrate and accuse you o 
an attempt to commit an unnatural crime/' ha^ been held to be rob 
iiery And Willes, J., thus stated the law bearing upon the subject 
*‘The facts of this case show that there was the necessary feloniou 
intention in the prisoner to rob the prosecutor; and that it was impos 
feible to raise a doubt, that there was a sufficient taking from the prose 
cutor’s person. With respect to the putting in fear, it is not necessar; 
to lay a putting in fear in the indictment; and the circumstances o 
actual fear need not be proved upon the trial; for if the fact be laid t 
l>e (lone violently and against the will, the law in odium spoliatoris wi 
presume fear There need not be actual violence, a reasonable fear o 
danger caused by constructive violence being sufficient; and that wher 
such terror is impressed upon the mind as docs not leave the party 
free agent, and he delivers his money in order to get rid of that terroi 
he may clearly be said to part with it against his will, so as to consti 
tute robbery No actual danger is necessary, as a man may commit 
robbery without using any offensive weapon, as by using a tinder-bo 
or candlestick instead of a pistol. When a villain comes and demand 
money, no one knows how far he will proceed.'^ 

He/then recited the facts of the case and said that the threat of th 
prisoner to take the prosecutor before a Magistrate if he did not giv 
him a present was robbery. ^This thqn was a threat of personal vin 
lence; for the prosecutor had everything to fear in being dragge 
through the streets as a culprit charged with an unnatural crime J 
WdS a threat which must necessarily and unavoidably produce intimida 
tion, and occasion a reasonable fear, which might operate in consta 
tern virum, as well as m meticulosum virum** He then referred to a 
argument of the prisoner’s counsel that this was a fraudulent taking 
and not a taking by violence ; and said that, that in many cases frau 
would supply the place of violence, as in burglary, where, though i 
was necessary, to charge a breaking in the indictment, yet there niigh 
be a constructive breaking by a pers9n fraudulently getting admissio 
into a house by colour of law, or urfder pretence of taking lodging, o 
of having business/^'^> 


4268 . So in another case of extortion by threatening to charg 
another of sodomy, the Judges considered the previous case and hel 
the tnie definition of robbery to be "‘the stealing or taking from tla 
person, or in the presence of another, , property of any amount, wit 
such a degree of force or terror as to induce the party unwillingly t 
part with his property; and whether the terror arises from real or ex 


(8) B p., Astley*s case, 2 East, P C , c 
s. i3r, p, 729. 

(9) JDonmlly*s case, 1 Leach, 193; 
imer eases of demanding money under 

^ accusation of an unnatural 
offeiKe were similarly determined; 
me, z F,C, c. 16, s. 130, 


p. 728 

(10) Donnally^s case, r Leach, 193 
other cases of demanding money unde 
threat of an accusation of an unnatun 
offence were similarly determined ■- 
Staples' ease, 2 East P.C c 16, s I3( 
p. 728. 
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l)ected violence to the person, or from a sense of injury to the character, 
the law makes no kind of difference ; for to most men the idea of losing 
their fame and reputation is equally, if not more, terrific than the dread 
of personal injury.’’^') It is needless to add that the cases of construc- 
tii'C violence are excluded by this section from the delinition of robbery 
and that they will be dealt with as extortion or other offence according 
to their constitution. 

For a further commentary on this section, see ss. 378, 379 and 390. 


392. Whoever commits robbery shall be punished with 
of _ rigorous imprisonment for a term which 

i'*' extend to ten years and shall also be 

liable to fine ; and, if the robbery be commit- 
“*'■ ted on the highway between sunset and sunrise, the imprison- 
ment may be extended to fourteen years. 


[Robbery— s 390] 

Synopsis. 


(1) Analogous Law (4269) 

(2) Procedure end Practice 

(42704273). 

( 3 ) Joint Trial (4272) 

(4) Proof (4274) 


(5) Form of Charge (4275- 

4276). 

( 6 ) Evidence of Robbery 

(4277). 


4269. Analogous Law.— This section prescribes a punishment for 
simple robbery, an attempt^ to commit which is punishable under the pro- 
visions of the next section, and of which the more aggravated forms 
are otherwise punishable. This section thus deals with cases of rob- 
bery not otherwise provided for. And as such, it still recognizes 
degrees— an oifence committed on the highway between sunset and sun- 
rise being punishable with the higher sentence here prescribed than any 
other case of robbery, 

4270. Procedure and Practice. — ^This offence is cognizable and 
warrant should, ordinarily, issue in the first instance. It is both non- 
baxlable and mm-compoundable and is triable by the Court of Session, 
Presidency Magistrate or a Magistrate of the first class. It should be, 
however, noted, that all forms of dacoity are not so triable, offences 
inder sections 397, 398 being exclusively triable by the Court of Ses- 
sion, while though offences under sections 393 and 394 are triable even 
)y a Presidency Magistrate or a Magistrate of the first class, still the 
>ffences arc distinct and liable to different punishments This is one of 
those offences in which the Whipping Act provides for the additional 
sentence of whipping which wonld be justified in case of aggravation, b 3 ) 
or of a previous convktion^*^^ 


n) Hkhmtfs citst, t Latch, 278. 
n) Mt IV of 1909 , 


(15) Badri Prasad, 44 A 538, 
(14) Act lY of 1909. 
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As this offence does not involve a breach of the peace, a convic- 
tion therefor does not justify an order for furnishing security for future 
behaviour under s. 106 of the Code of Criminal ProcedureA'5) 

4271. There are certain facts which are declared by the Evidence 
Act^^*^^ as relevant for the purpose of proving this offence. So on a 
question arising whether A robbed E, the facts that, shortly before the 
robbery, B went to a fair with money in his possession, and that he 
showed" it, or mentioned the fact that he had it, to a ^hird person are lele- 
vant So are the facts that, after R was robbed, C said in A's pre- 
sence : “The police are coming to look for the man who robbed B,'' and 
that immediately afterwards A ran away.<^®^ So are the facts that after 
the alleged robbery B made a complaint relating to the offence, the cir- 
cum^'tances under which, and the terms in which, the complaint was 
made are relevant. The fact that he said he had been robbed, without 
making any complaint is not relevant as conduct under section 8 of the 
Indian Evidence Act, though it may be relevant as a dying declaration 
under section 32, clause (i), or as corroborative evidence under sec- 
tion 157. 

4272 . As regards two or more offences committed by the accused 

Joint Trial same transaction, or two or moie persons 

oin na . embarking on the commission of robbery and one 

of them committing an offence on his own individual responsibility, the 
Procedure Code contains the following provisions: — 

235 — 

“ 111 (w) commits robbery on E, and in doing so voluntarily causes hurt to 
him A may be separately charged with, and convicted of, offences under sections 
323, 392 and 394 of the Indian Penal Code." 

“S 239— 

“III (b) A and B are accused of a robbery, in the course of which A commits 
a murder with which B has nothing to do A and B may be tried together on a 
charge, chaiging both of them with the robbery, and A alone with the murder 

4273 . As regards the plurality of acts constituting as many distinct 
offences, the question here depends upon the same considerations as 
apply to the case of theft, and fronv which it follows that if persons are 
committed on three separate and distinct charges for three separate and 
distinct robberies committed on the same night in three different houses 
they must be tried separately on each of the three charges ^^9) As the 
use of some violence is a necessary ingredient of robbery, a person who 
wrongfully confines another by tying him up hand and foot to facilitate 
his work of robbery, was held to be liable only for robbery and not also 
for the offence of wrongful confinement As Collins, C. J., and Wilkin- 
son, J., observed: "Tt is evident that but for the violence caused to the 
farm servant, the accused could only have been convicted of theft. Tt 
was the wrongful restraint which converted the offence into robbery, 
and therefore section 71 of the Indian Penal Code applied, and the 


(15) Muthurakka, (1915) 18 M, L T (17) Act I of 1872, s 7 (a), 

121. 30 L C. 435 (18) Ib,s 8, ill (/). 

(iCi) Act I of 1872, (19) Jtwaree Dome. 6 W, R 83, 
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accused could only be convicted under section 392/^°^ In this case the 
accused had entered the complainant’s garden to commit theft. They 
were surprised by a field servant of the owner whom they not only 
threatened to kill, but whom they tied up hand and foot and left him 
so tied after the robbery. They -were held liable only for robbery. This 
view is apparently in conflict with section 235, illustration (m) before 
cited, though it conforms to the vifew taken in other cases/^^^ 

Where the evidence pointed to six robbers of whom three were 
acquitted, the conviction of the rest was altered from the last into one 
under this section But where there is evidence of five or more 
persons being concerned in the commission of the oftence, the acquittal 
of some would not necessarily reduce the crime to one of robbery if the 
evidence that at least five persons took part in the crime remains un- 
shaken. 


4274. Proof. — ^The points requiring proof are : — 

I When theft is Robbery : — 

(1) That the property in question Is moveable property. 

(2) That it was in possession of a person. 

(3) That the accused moved it. 

(4) That he did so without the consent of the possessor. 

(5) That he did so in order to take it out of^his possession. 

(6) And with intent to cause wrongful gain to himself or 
wrongful loss to the possessor. 

(7) That the accused caused or attempted to cause death, or hurt 
or wrongful restraint to any person, or that he attempted to 
cause or caused fear of the same. 

(8) That he did so, voluntarily. 

(9) Chat he did it, in order to commit theft, or in committing 
theft, or in carrying away or attempting to carry away pro- 
perty obtained by theft. 

II. When Extortion is Robbery^ 

(i) That the accused put such person in fear of instant death, 
hurt or wrongful restraint. • 


(2) That he was then in the presence of such person. 

(3) That he did so intentionally. 

(4) That he thereby dishonestly induced that person to delivei 

any property, etc. 


(m) MampmH, <i888) t Weir 445. 


w P ■ ^ f /?■ P- 

W. R, 26, 30 I C. 458, 

(23) R^ishida:^ Zaman^ 15 C W N. 43^ 
10 I. C. 684. 
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4275. Charge.— -The charge should run thus 

"I (name and office of Magistrate, etc ) hereby charge you (name of 
the accused) as follows • — 

“ That on or about the day of at you committed robbery 

{ specif V the property), which was the property of A B then m his 

possession [and which you robbed him of in street [specify the highway), 

at about ^tjetween the hours of sunset and sunrise], and thereby com- 

mitted an cjffence punishable under section 392 of the Indian Penal Code, 
and within my cognizance (or the cognizance of the Court of Session 
or High Court). 

** And I hereby direct that you be tried (by the said Court) on the 
said charge.” 

4276. Where the accused were committed to the Sessions for 
dacoity, the Judge could not reduce the charge to one for robbery before 
hearing evidence (^ 4 ) 

4277. Evidence of Robbery. — ^The offence of robbery punishable 
under this section must naturally possess all the ingredients of the 
offence as described in section 3%. According to that definition the 
basis of the offence is either theft or extortion committed under the 
circumstances specified in that section. But the offence here made 
punishable, introduces an element of aggravation which calls for notice. 
For the ofience here punishable is not only the simple offence of rob- 
bery, but also robbery committed on the highway between sunset and 
sunrise The term “ highway ” has been nowhere defined in the Code, but 
it is a concept the meaning of which is well understood and has been 
explained in another connection (§§ 276^-2766). It must be under- 
stood to have been used here in that sense The period between sunset 
and sunrise is the period of darkness which naturally calls for greater 
security as it affords greater facility to the robber. The gist of this 
crime would appear to be that the robbery was committed on the 
highway. If a person be decoyed from the highway and then robbed, 
it would then appear to be no case of special aggravation. Such a case 
may be conceived of a person lured into a house of ill- fame for the 
purpose of robbery and then robbed, in which case the offence could 
not be punished under the second clause, though the house abut on the 
road, and the victim be taken in for greater immunity against capture. 

393. Whoever attempts to commit robbery shall be 
^ punished with rigorous imprisonment for a 
wit robbery. term which may extend to seven years, and 

shall also be liable to fine. 

[Robbery-^s 390 ] 

Synopsis. 

(1) Analogous Law (4278) ( 3 ) Proof (4280). 

( 2 ) Procedure and Prac^oe (4) Form of Charge (4281). 

(4279). (5) Attempt to Rob (4282) 


( 24 ) Paimullah, C. W N 238, 13 I C. ?8g. 

I. P, C,— 130 


Session 
Pres. 3V 
or Mapr 
1st clas< 
Cof^niza 
Warran 
Not bail 
Not con 





4278. Analogous Law.«-As this section is a spedal section dealing 
with the offence of attempted robbery, such attempt should not be 
punished under the more general provisions of section 511, which applies 
only to cases not otherwise specifically provided for. 

4279. Procedure and Practice. — ^This offence is cognizable, and 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is triable by the Court of 
Session, Presidency Magistrate or a Magistrate of the first class. There 
is nothing in law to convict a person for an attempt, though he was 
charged for robbery. Such a procedure has been long since held to be 
legal in England, ^^5) where, hovrever, a person charged for an assault 
"With intent to rob cannot be convicted of simple assault, but even this 
may be done under Code. 

4280. Proof.— The points requiring proof are those which are 
sufficient to constitute an attempt as that term is defined in section 511, 
the offence attempted being shown to be robbery. As an attempt is 
something more than a mere preparation, the evidence must amount to 
the doing of an overt act manifesting an intention to commit robbery, 
but which falls short of that offence. 

4281. Charge. — ^The charge should run thus: — 

‘‘ I {name and office of the Magistrate^ etc ) hereby charge you {name 
the accused) as follows: — 

That on or about the- — day of at ^you did an act, to wit 

(meniion the act), and which was an attempt to rob A B and thereby 

committed an offence punishable under section 393 of the Indian Penal 
Code, and within my cognizance (or the cognizance of the Court of 
Session or the High Court). 

And I hereby direct that you be tried (by the said Court) on the 
said charge.*’ 

4282. Attempt ta Rot. — It is an essential element of all attempts 
that there should be some overt act done to manifest the present inten- 
tion to rob a person, and that that act should be wrongful. In this 
respect the Code steers clear of the ideal of the English law under 
which an attempt to rob has been the subject of several, some very 
unsatisfactory, decisions. The prisoner was indicted for attempting to 
rob one Lowe, whilst travelling along a road in a postchaise, when the 
prisoner ordered the postboy to stop the chaise at the point of the pistol 
and which he did; but at this juncture, finding himself pursued, the* 
prisoner made himself scare. He was indicted for assaulting Lowe and 
^en the postboy, but the charges failed owing to the defective word- 
ing of the Statute under which they were tried, which required 
that in order to be punishable as an assault to rob, the assault should be 
made on the person to be robbed; but this Statute has since been 


fas) £Dm. C C 468. 

{1} iz Cdx^ 


(2) Tkama/s case, i Leach, 330, decid- 
ed on 7 Geo. 11, c ZU 
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amended in England, but it was never the law under the Code, under 
which in any case, such a case as the last would be clearly punishable 
under this section <3^ 

For further commentary on this section, see section 392. 

394. If any. person, in committing or in attempting to 
commit robbery, voluntarily causes hurt, 
_ Voluntarily cans- guch pcrsou, and any other person lointly 

mWing'robbery”™' concemcd in Committing or attempting to 

commit such robbery, shall be punished with 
transportation for life, or with rigorous imprisonment for a 
term which may extend to ten years, and shall also be liable 
to fine. 

[f’tT.jow— s ir, but see ss 82, 83 Vohmtarily-s 3g 

Hufi—s 319 Robbery— s 390 

Attempted Robbery— s 393 ] 

Synopsis. 

(1) Analogous Law (4283). ^ (3) Proof (4288) 

(2) Procedure and Practice (4) Form of Charge (4289) 

(4284-4287) (5) Robbery with Hurt (4290- 

4292). 

4283. Analogous Law.— This section must be read with section 
597, which refers to the same offence, but in which the hurt caused is 
grievous Otherwise the two sections refer to the same offence. The 
section introduces the element of constructive liability, the principle of 
which has been already considered (§§ 1439-1450). 

4284. Procedure and Practice. — ^This offence is cognizable and 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is triable by the Court of 
Session, Presidency Magistrate or a Magistrate of the first class. 

4285. This section raises the question whether the offence here 
described justifies the passing of an independent sentence in addition 
to the sentence for robbery, or whether the section presents only a case 
of aggravated robbery, a conviction for which would bar a further con- 
viction for robbery. The question has been made somewhat difficult 


(3) It is not intended to exhaust here such cases which turned upon the laully 
language of the Georgian Statute since repealed and replaced by later Statutes They 
arc, however, here referred to merely to show that they are longer law In Parfmfs 
c^e, 1 Leach, 19, an actual demand of money was held to be necessary, but this was 
demed in Trusty, i East P C, c 8, s 11, pp 418, 419, Sharwn, 1 East P C, c 8, 
^ Edwards, 6 C & P 521, the prisoner forced the prosecutor to sign an 

lor the payment of money and for delivery of certain deeds, but as the paper 
^iftd by the prosecutor was supplied by the prisoner, the latter was acquitted on 
w ground that the paper he got was his own Monieith’s case, 2 Leach 702, and 
me, 5 T. R, 169, were disposed of because of th^ indictment being 


Session 
Pres Magr. 
or Mag of 
1st class. 
Cognizable, 
Warrant 
Not bail. 
Not comp. 
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by reason of illustration (m) to section 253 of the Procedure Code 
which sanctions cumulative convictions in such cases (§§ 4270-4273), but 
opposed to which there is both reason and authority. It cannot be 
denied that the causing of hurt is a necessary ingredient of the offence 
of robbery (§§ 42S3-42S7). It may heighten the crime, but does nor 
make the hurt ^stinct. It has been consequently held that in rach cases 
the accused could only be convicted of one offence under this section, 
and not both of this and under section 392.(4) But illustration (la) to 
section 235 of the Procedure Code enacts as follows - 

"A commits robbery on B and in doing so voluntarily causes hurt to him. A 
may be separately charged with, and convicted of, offence under sections 328, 392 

and 394 of thti Indian renal Code ” 

4286. This is a definite authority to the contrary, and so long as 
it remains separate, convictions under both the sections are justifiable, 
though the legalization of concurrent sentpces under the present Proce- 
dure Code would naturally call that provision into requisition. 

4287. This section has, of course, no application where the force 
used consists merely ol a threat or an attempt to cause hurt: still less 
has it any application where the force consists of causing wrongful 
restraint or wrongful confinement, in all of which cases there should 
be only one charge framed under section 392. But if the commission 
of robbery was attended by the causing of hurt or grievous hurt, then 
an a<lditional charge either under this section or section 397 should be 
added, not only against the person actually causing hurt, but also 
against all his associates Of course, if the hurt caused is grievous, 
the accused should be so charged and the case committed to the Court 
of Session by which it is exclusively triable. The Magistrate is not 
then justified in reducing the charge to one under this section to avoid 
a committal There is, however, no question of jurisdiction if such 
a procedure is adopted, though it is one which is highly improper and 
may lead to inadequacy of punishment, in which case the High Court 
would be justified in ordering a retrial by the proper Court. 

4288. Proof.— The points requiring proof are: — 

(1) That the accused committed or attempted to commit, or was 

concerned in the commission of robbery. 

(2) That in doing so the accused or some other person so con- 

cerned caused hurt 

(3) That the hurt was caused voluntarily. 

4289. ChargCv— The charge should run thus: — 

"I (name and office of the Magistrate^ ek,) hereby charge you (name 
of the accused) as follows j v 
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^'That o!i or about the day of at ^you committed (or 

attempted to commit or were jointly with P Q concerned in committing 
or ittcmpting to commit) robbery ot the property of A B, and that as 
such ^QU {or P Q) voluntarily caused hurt to A B (or any other person 
as ihcca^c may be), and that you thereby committed an oFence punishable 
under section 394 of the Indian Penal Code, and within my cognizance 
(or the cognizance of the Court of Session or the High Court). 


“ And 1 hereby direct that you be tried (by the said Court) on the 
said charge/'^®^ 


4290. Robbery with Hurt.— The question as to what constitutes 
the causing of hurt has been already considered elsewhere (§§ 3431* 
3435) This section deals with the liability of robbers some of whom 
cause hurt. Such hurt must be caused voluntarily, though it need not be 
paused precisely under the circumstances detailed m section 390 That 
section refers to the causing of hurt by the robber for the end of rob 
bery, though it may be hurt caused at any stage of the crime. That is, 
generally speaking, also the case here, but the verbal variation here 
present Vould seem to suggest some extension of the circumstances in 
which hurt may be caused. But all the same it must be caused in 
committing or in attempting to commit robbery.” 3f, therefore, two 
persons go out to rob a third person with whom one of them was on 
terms of previous enmity unknown to the other, who consequently 
assault him while committing robbery, he could not be held liable under 
this section for causing hurt which was not caused in committing 
robbery; still less could his associate be held liable for constructive 
complicity, though he was otherwise jointly concerned ” in committing 
robbery. It will be observed that the section speaks of two distinct 
classes of persons in this connexion — ^those who actually cause hurt, 
and those who do not but are ''jointly concerned’^ in the commission 
of the substantive crime of robbery. The latter are ejt; hypothesi not 
concerned in the causing of hurt, though they become liable therefor, 
independently of the knowledge of its likelihood or a reasonable belief 
in its probability, subject, however, only to the limitation that the hurt 
must have been caused in committing the substantive offence of 
robbery. 


4291. .The section supposes that persons who go out to commit 
an atrocious crime must at least be presumed to be aware that in the 
execution of their purpose they or some of them may be required to 
use force. They cannot, therefore, plead surprise if some one out of 
them does use force in prosecution of their common purpose They 
are, therefore, all held indiscriminately liable for the same offence 
irrespective of who was the actual assailant. Nor, indeed, need the 
inquiry be directed to his identification, for it is not necessary. Foui 
robbers entered ^ a village ; two of them went from house to house 
threatening the inmates to deliver up their valuables while the others 
guard cm the house tops.^ Of the latter pair one was armed with 
A gun which he fired several times to frighten the awakened villagers, 


(8) 2 W, R. Cr U 6. 
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by reason of illustration (w) to section 253 of the Procedure Code 
which sanctions cumulative convictions in such cases (§§ 4270-4273), but 
opposed to which there is both reason and authority. It cannot be 
denied that the causing" of hurt is a necessary ingredient of the oifence 
of robbery (§§ 4253-4257). It may heighten the crime, but does not 
make the hurt distinct. It has been consequently held that in such cases 
the accused could only be convicted of one offence under this section, 
and not both of this and under section 392.^4) But illustration {m) to 
section 235 of the Procedure Code enacts as follows : — 

** A commits robbery on B. and in doing so voluntarily causes hurt to him. A 
may be separately charged with, and convicted of, offence under sections 328, 392 
and 394 of the Indian Penal Code” 

4286* This is a definite authority to the contrary, and so long as 
it remains separate, convictions under both the sections' are justifiable, 
though the legalization of concurrent sentences under the present Proce- 
dure Code would naturally call that provision into requisition. 

4287. This section has, of course, no application where the force 
used consists merely of a threat or an attempt to cause hurt ; still less 
has it any application where the force consists of causing wrongful 
restraint or wrongful confinement, in all of which cases there should 
be only one charge framed under section 392. But if the commission 
of robbery was attended by the causing of hurt or grievous hurt, then 
an additional charge either under this section Or section 397 should be 
added,^5) not only against the person actually causing hurt, but also 
against all his associates Of course, if the hurt caused is grievous, 
the accused should be so charged and the case committed to the Court 
of Session by which it is exclusively triable. The Magistrate is not 
then justified in reducing the charge to one under this section to avoid 
a committal.f^^ There is, however, no question of jurisdiction if such 
a procedure is adopted/^^ though it is one which is highly improper and 
may lead to inadequacy of punishment, in which case the High Court 
would be justified in ordering a retrial by the proper Court. 

4288. Proof. — ^The points requiring proof are: — 

(1) That the accused committed or attempted to commit, or was 

concerned in the commission of robbery. 

(2) That in doing so the accused or some other person so con- 

cerned caused hurt. 

(3) That the hurt was caused voluntarily. 

4289. Charge.— -The charge should run thus * — 

"I {name and office of the MagistratCj etc,) hereby charge you {name 
of the accused) as follows ^ / v 


^ (4) Mootkee Kora, 2 W, R., followed 
m Dmga, (1890) B U. C 511; to the 
same effect Matiapmi, (1888) i Weir 


(5) Po Lon, (1QO2) i LBR. 232. 

(6) Johania , (1889) B.U C 476, (1868) 
I Weir^ (449, para 7). 

(7) Surjt DosSf (iSfe) I Weir 
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“That on or about the day of at ^you committed (or 

attempted to commit or were jointly with P O concerned in committing 
or ittcmpting to commit) robbery ot the property of A B, and that as 
such YOU {orV Q) voluntarily caused hurt to A B (or any other person 
( 7 ? ihe ca^e may be), and that you thereby committed an offence punishable 
under section 394 of the Indian Penal Code, and within my cognizance 
(or the cognizance of the Court of Session or the High Court). 

“ And 1 hereby direct that you be tried (by the said Court) on the 
said charge.'’^^^ 

4290. Robbefy with Hurt.— The question as to what constitutes 
the causing of hurt has been already considered elsewhere (§§ 3431-* 
3435) This section deals with the liability of robbers some of whom 
cause hurt. Such hurt must be caused voluntarily, though it need not be 
caused precisely under the circumstances detailed in section 390. That 
section refers to the causing of hurt by the robber for the end of rob 
bery, though it may be hurl caused at any stage of the crime. That is, 
generally speaking, also the case here, but the verbal variation here 
present would seem to suggest some extension of the circumstances in 
w^hich hurt may be caused. But all the same it must be caused ^^in 
committing or in attempting to commit robbery.'' If, therefore, two 
persons go out to rob a third person with whom one of them was on 
terms of previous enmity unknown to the other, who consequently 
assault him while committing robbery, he could not be held liable under 
this section for causing hurt which was not caused in committing 
robbery; still less could his associate be held liable for constructive 
complicity, though he was otherwise “ jointly concerned " in committing 
robbery It will be observed that the section speaks of two distinct 
classes of persons in this connexion — those who actually cause hurt, 
and those who do not but are jointly concerned in the commission 
of the substantive crime of robbery. The latter are ex hypo'thesi not 
concerned in the causing of hurt, ^ough they become liable therefor, 
independently of the knowledge of its likelihood or a reasonable belief 
in its probability, subject, however, only to the limitation that the hurt 
must have been caused in committing the substantive offence of 
robbery. 

4291. .The^ Section supposes that persons who go out to commit 
an atrocious crime must at least be presumed to be aware that in the 
execution of their purpose they ot some of them may be required to 
use force. They cannot, therefore, plead surprise if some one out of 
them does use force in prosecution of their common purpose. They 
are, therefore, all held indiscriminately liable for the same offence 
irrespective of who was the actual assailant. Nor, indeed, need the 
inquiry be directed to Hs identification, for it is not necessary. Four 
robbers entered a village; two of them went from house to house 
threatening the inmates to deliver up their valuables while the others 
stood guard on the house tops. Of the latter pair one was armed with 
a gun which he fired several times to frighten the awakened villagers, 


(8) 2 W. R. Cr L. 6, 
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who, however, rallied and charged the pair by hurling a volley of stones. 
Thereupon the robber who had the gun, shot dead one of the villagers 
after which all the four made otf with their booty The accused 
Hatnam Singh was one of the four but not who had killed the villager 
He was convicted of murder and sentenced to death, but on appeal the 
Chief Court transported him under this section, holding that he could 
be held to have considered the commission of murder as a likely incident 
of the robbery. If ” observed the Court, “ the appellant and his com- 
rades had been asked by a friend shortly before the robbery what were 
the odds on a murder being committed during the course of that robbery, 
we imagine that they would have said the odds were against anybody 
being killed/’^^^ 


4292. The persons spoken of as jointly concerned are, however, 
not those who are mere aiders and abettors of the crime, not present 
at the incident. The subject of constructive liability under such circum- 
stances has been already the subject of extended notice elsewhere 
(§ 1439) and it is apprehended that persons other than those actually 
present at the robbery are not intended to be held liable for any hurt 
caused by persons behind their backs and in an act in the commission 
of which or attempt to commit which they were not jointly concerned. 


Session* 
Cognizable. 
Warrant 
Not bail. 
Not comp; 


395. Whoever commits dacoity shall be punished with 
transportation for life, or with rigorous 
ic^* ”*"* impnsonment for a term which may extend 
to ten years, and shall also be liable to fine. 


[ Dacoity^s. 391 1 

Synopsis. 


(1) Analogous Law (4293). 

(2) Procedure and Practice 

(4294-4298) 

(3) Charge to the Jury (4295), 

(4) No Attempt in Dacoity 

(4296). 

(5) Inchoate Act (4296). 


(6) Punishment (4297). 

(7) Proof (4298) 

(8) Charge (4299). 

(9) Evidence of Dacoity (4300- 

4303). 

(10) Mock Dacoity (4304). 


4293. Analogous Lnw^Like section 392 this section, again, deals 
with the case of simple dacoity not specifically otherwise provided for. 
As has been already pointed out there are several sections dealing with 
this crime which is punishable at all stages, even from the earliest 
stage of preparation (s, 399) up to the final stage here presented. It 
may, again, be attended by other circumstances of aggravation which 
are then sufficient to convert the offence into one entirely different, and 
which would then be punishable under the provisions of the sections 
specially providing for it. These sections may be set out here for con- 
venience of reference:— 


(9} Harnam Singh, (1919) D. R. No.ai, 52 1. C. 395. 
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(Ij Preparation (s. 399). 

( 2 ) Joining dacoits (s. 4CX)). 

(3j Assembling for dacoity (s 402), 

(4j Simple dacoity (s 395) 

(5) Dacoity armed with deadly weapons (s. 398), 

(6) Dacoity with grievous hurt (s. 397). 

( 7 ) Dacoity with murder (s. 396). 

4294. Procedure and Practice. — This offence is cognizable, and 

warrant should ordinarily issue in the first instance It is both non- 
bailable and non-compoundable, and is exclusively triable by the 
Court of Session. A person convicted of dacoity under this section 
cannot be convicted also of dishonestly receiving stolen property under 
section 411, or of receiving property transferred by commission of 
dacnity under section 412, when there is no evidence of the commission 
of more than one offence. It was said in a case decided in 1865 that 
where persons are found with portions of the plundered property in 
their possession, within six hours of the commission of a dacoity, the 
presumption of law is, that they are participators in the dacoity and not 
ineieiy receivers.^”^ And where the prisoner was apprehended even 
eight days after the dacoity with a part of the plunder in his possession, 
there was held to be as much jujjtification for charging him for dacoity 
as for being merely a receiver Both these cases were decided 

before the Indian Evidnce Act, 1872, which now leaves the question to 
the discretion of the Court.<^3) There is at any rate no legal presump- 
tion m any case. 

4295. As there must be at least five persons to commit this offence 

Charge to the Jury J^dgc to instruct the jury that 

unless they are satisfied that there were at least 
five persons committing the robbery, or present and aiding in the com* 
mission of the robbery, there^ could be no dacoity. If, therefore, out 
of six persons tried for dacoity, the jury acquitted two persons, the 
Court presumed that the remaining four were intended by them to be 
convicted of robbery, though they purported to convict them of dacoity, 
not being told that any number short of five could not be so convicted. 
This was held to be a misdirection, though the Court did not think it 
expedient to order a re-trial, but was content to alter the conviction 
to one for robbery ^ As dacoity involves either theft or extortion, 
offences which necessarily imply dishonesty, it is the duty of the Judge 
to direct the jury to find whether in committing dacoity the accused 
intended to cause wrongful gain or loss of property, This is 
specially necessary in a case in which the accused plead justification, 
or m which there is a dispute as to right 


(lo) Skahahut Sheikh, 13 W. R. 42. 
(ri) Cassy Mai, 3 W. R, 10 

(12) Motee Jolaha, (1864) W.R. 66 

(13) S. 114, IlL (a), Inman Evidena 
Act (I of 1872). 


(14) Mookkandt Mamagaran, (1903) i 
Weir 446 

(15) Bonomally Ghose, (1864) W R. 8 
(headnote wrong). 
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4296. As the definition of dacoity includes an attempt to commit 
No attempt in dacoityt’®^ a person guilty of an offence should be 


Dacoity. 


convicted under this section and not undei section 
511 which is inapplicable.^^^^ 


4297, Inchoate Act.—- Where the accused were found to have 
attacked the complainant in an unenclosed open yard not surrounded 
by a wall without committing robbery they could not be convicted of 
dacoity under this section though they would be liable for criminal 
tfespass/^81 


4298. Though the offence of dacoity may be committed under the 
Punishment mitigating circumstances, a mere fine is not 

a legal punishment, as the section makes imprison- 
ment compuIsory,^*9) But as the section prescribes no minimum, the 
requirements of the rule would be sufficiently complied with if the 
imprisonment is ordered only till the rising of the Court A dacoity 
coupled with atrocity, e,g , the brutal ill-treatment of the inmates of the 
house deserves the most condign punishment. 


4299. Proof. — ^Where the conviction of the accused rests upon 
circumstantial evidence it has to be carefully scrutinized with a view 
to see whether it is exhaustive and excludes the possibility of guilt 
of any other person, and points conclusively to the complicity of the 
accused Where, therefore, in a charge under this section the 
evidence was the accused’s admission that a gang of 13 persons assembl- 
ed at ^ his hut at night, that he was aware of their purpose, that he did 
not gi^e information to the police till the next morning, and that after 
the dacoity the gang came and told him what had happened, it was held 
that the evidence felt short of proving that the accused had taken part 
in the dacoity, The points requiring proof are:— 

(t) That there were five or more persons jointly concerned in 
the 


(2) That one or more of them committed or attempted to commit 

robbery. 

(3) That those who did not join in committing or attempting to 

commit robbery, were present and aiding such commission 
or attempt. 

4300. Ctiairge.— The charge must specify the dacoity which is in** 
tended to form the subiect matter of the trial. It is not necessary that 
the names of the other dacoits should be known or set out in the 
charge.^*®^ Where eight men were charged and four acquitted a 
conviCtioti of the rest for dacoity would be good if there is evidence that 


(16) S. 3^1. 

(17) Koonee, 7 W. R, 4S Beni, aj A. 

(18) Hazura, S L L J. 52, (1923) A. 
I R (L) 161. 

(iq) Bkoja, 6 WR. S4‘ 

(20) Cf Bayne, 8 Bom. L K 414. 
(ai) Snfidir, 56 I. C. (A) 771 ; 21 Cr. 


L. J. 515 

(22) Chtraguddin, t8 C W N 1144, 23 
I. C 501, IS Cr L.^J 293 

(23) tlmrao Khm, 10 0 . & A. L. R. 
187. 

(24) Lahk Singh, 6 L 24 

(25) Rashidansamm 15 C W N 434: 

I I. C. 684; J2 Cr L J 193. 
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five or more persons took part in it The Court is cautioned against 
too readily relying on the evidence of identificatifm by witnesses not 
previously acquainted with the accused.<2) f^ct that the accused 

was bound over to give security under s. 110 of the Criminal Procedure 
Code and had failed to furnish it is no evidence against him in a case 
of dacoity in which the verdict was held vitiated by such evidence/^) 
The accused cannot be charged with more than three dacoities in all/^^ 
If the liability of the accused rests on the application of s 34 or s. 149 
he must be so charged, otherwise he cannot be so convicted The 
charge should run thus : — 

‘‘ I {name and office of the Magistrate, etc ) hereby charge you {name 
of the accused) as follows: — 

“ That on or about the day of at -you committed dacoity, 

an offence punishable under section 395 of the Indian Penal Code, and 
within the cognizance of the Court of Session (or High Court). 

And 1 hereby direct that you be tried (by the said Court) on the 
said charge/'^^l 

4301. Evidence of Dacoity. — ^The essential elements constituting 
the offence of dacoity have been* already considered (§§ 4263-4265). 
The offence is nothing more but robbery committed by five or more 
persons. The proof of committing or attempting to commit robbery by 
one or more of such five persons is essential. In that case, it must be 
proved that the rest were both present and aiding the commission of 
the offence or its attempt. In a case of this kind much must depend 
upon the identification of the accused, and the establishment of facts 
which constitute co-operation in the crime. For this purpose the identi- 
fication of a body of men marching in a certain direction is both rele- 
vant and useful, while evidence of their intention may be afforded by 
their demeanour and secrecy, or in the case of political or famine rioters 
by proof of their war cries. 

Several reported cases have urged on the Courts the necessity of 
strict proof of this offence, and the identification of each accused. Nor 
was this precaution unnecessary, seeing that it is by no means uncom- 
mon to implicate persons of this offence upon merest suspicion or upon 
evidence, which, if carefully scrutinized, would be exposed to grave sus- 
picion. The mere fact that a person accused of dacoity made a state- 
ment before several witnesses for the prosecution incriminating him- 
self, and produced in their presence some of the stolen articles is not 
convincing or conclusive proof of his guilt, The omission of the 
name of the accused in the first information is usually treated as fatal 
to the prosecution where the complainant professes previous acquain- 


(1) RasUdazeaman, is C W. N 434; 
10 I C 684; 12 Cr L. J 193 

(2) Kallu, 40 L. J b3; 39 I. C, 296, 18 
Cr, L. J, 456; Din Dayal, 10 0 L. J. 347 

(3) Asimuddin, 33 C L. J 19; 59 1 . C 
304 1 22 Cr. L J. 60, 

(4) Mandi Ghasi, (1912) M. W. N 49; 


13 I. C 781. 

(5) KoHoora, 40 M L. J 311 ; 77 I C 
444; 25 Cr L. J, 396 

(6) Cr. P, C, Sch V. XXvm (l); 
(10). 

(7) Fatta, (1913) P W. K 31 ; 21 1 , C 
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4296. As the definition of dacoity includes an attempt to commit 
No attem t in * dacoitv^*^^ a person guilty of an offence should be 

o a emp i convicted under this section and not under section 

511 which is inapplicable/^?^ 


Dacoity. 


4297. Inchoate Act.^Wherc the accused -were found to have^ 
attacked the complainant in an unenclosed open yard not surrounded 
by wall without committing rubbery they could not be convicted of 
dacoity under this section though they would be liable for criminal 
trespass.^^^^ 


4298. Though the offence of dacoity may be committed under the 
Punishment most mitigating circumstances, a mere fine is not 

a legal punishment, as the section makes imprison- 
ment compulsory.^^^l But as the section prescribes no minimum, the 
requirements of the rule would be sufficiently complied with if the 
imprisonment is ordered only till the rising of tlie Court.^^°^ A dacoity 
coupled with atrocity, e,g , the brutal ill-treatment of the inmates of the 
house deserves the most condign punishment. 


4299. Proof.— Where the conviction of the accused rests upon 
circumstantial evidence it has to he carefully scrutinized with a view 
to see whether it is exhaustive and excludes the possibility of guilt 
of any other person, and points conclusively to the complicity of the 
accused. Where, therefore, in a charge under this section the 
evidence was the accused's admission that a gang of 13 persons assembl- 
ed at^ his hut at night, that he was aware of their purpose, that he did 
not give information to the police till the next morning, and that after 
the dacoity the gang came and told him what had happened, it was held 
that the evidence fell short of proving that the accused had taken part 
in the dacoity.^^3) The points requiring proof are: — 

(t) That there were five or more persons jointly concerned in 
the crime.<^^^ 


(2) That one or more of them committed or attempted to commit 

robbery. 

(3) That those who did not join in committing or attempting to 

commit robber}'', were present and aiding such commission 
or attempt 

4300. Charge. — ^The charge must specify the dacoity which is in-* 
tended to form the subject matter of the trial It is nut necessary that 
the names of the other dacoits should be knowm or set out in the 
chargers) Where eight men were charged and four acquitted a 
conviction of the rest for dacoity would be good if there is evidence that 


(16) S. 35»I. 

(17) Koonee, 7 W. R. 4S Beni, ^3 A. 

(i8> Hojwrd, 5 L. L, J. 5^, (1923) A. 
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ve or more persons took part in it The Court is cautioned against 
oo readily relying on the evidence of identification by witnesses not 
roviously acquainted with the accused The fact that the accused 
;as bound over to give security under s. 110 of the Criminal Procedure 
;ode and had failed to furnish it is no evidence against him in a case 
f dacoity in which the verdict was held vitiated by such evidence.<3^ 
'he accused cannot be charged with more than three dacoities in 
f the liability of the accused rests on the application of s 34 or s. 149 
e must be so charged, otherwise he cannot be so convicted <s) The 
harge should run thus : — 

I {name and office of the Magistrate, etc ) hereby charge you (name 
f the accused) as follows: — 

“ That on or about the day of at -you committed dacoity, 

n offence punishable under section 395 of the Indian Penal Code, and 
vtihin the cognizance of the Court of Session {or High Court) 

“And I hereby direct that you be tried (by the said Court’) on the 
aid charge 

4301. Evidence of Dacoity. — ^The essential elements constituting 
be offence of dacoity have been* already considered (§§ 4263-4265) 
'he offence is nothing more but robbery committed by five or more 
►ersons. The proof of committing or attempting to commit robbery by 
ne or more of such five persons is essential. In that case, it must be 
>roved that the rest were both present and aiding the commission of 
he offence or its attempt. In a case of this kind much must depend 
ipon the identification of the accused, and the establishment of facts 
i^hich constitute co-operation in the crime For this purpose the identi- 
ication of a body of men marching in a certain direction is both rele- 
ant and useful, while evidence of their intention may be afforded by 
heir demeanour and secrecy, or in the case of political or famine rioters 
ly proof of their war cries. 

Several reported cases have urged on the Courts the necessity of 
tnet proof of this offence, and the identification of each accused. Nor 
vas this precaution unnecessary, seeing that it is by no means uncom- 
tion to implicate persons of this offence upon merest suspicion or upon 
vidence, which, if carefully scrutinized, would be exposed to grave sus- 
>icion. The mere fact that a person accused of dacoity made a state- 
nent before several witnesses for the prosecution incriminating him- 
elf, and produced in their presence some of the stolen articles is not 
onvincing or conclusive proof of his guilt. ^7) The omission of the 
lame of the accused in the first information is usually treated as fatal 
0 the prosecution where the complainant professes previous acquain- 
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ancc with the accused/®^ It must also be remembered that dacoits 
lo not often go undisguised, and where their number is large and the 
light faint it IS by no means an easy task even to recognize familiar 
Faces. The Courts are, consequently, not disposed to readily accept 
evidence as to indentification unless it is otherwise corroborated.^®^ 

4302 . The points upon which such scrutiny is desirable are* 

(i\ identification of the accused; [ii) identification of the property; and 
n'uithe natuie of each accused’s complicity in the crime. As regards 
identification of the persons the question depends upon whether the 
story put forward by the prosecution is credible and is supported by 
credible evidence. For this purpose the Court must compare the state- 
ment of witnesses in Court with their statements made to the police. 

\s was pointed out in a case it should be made clear exactly when and 
under wiiat circumstances the prosecutor and witnesses denounced the 
persons w’htjm they swear to have recognized/’^^^’^ In that case the 
dacoity had occurred on the 18 th of July, but the case had not been 
sent up till the 18 th of August, and the Court inquired how that inter- 
val was- spent, at what stage of the investigation the property was re- 
covered. and w'hen did the witnesses denounce the dacoits, each of 
whose case, of course, received individual attention For this pur- 
pose the Court should not be salislSed with the evidence of mere re- 
covery of property from the houses of the accused, eked out by the 
evidence of an approver, the more so if there is no reason why he 
.should have volunteered the confession at all. 

It IS natural to expect that a person would confess if the incriminat- 
ing traces of his crime are pretty strong— -if, for example, some pro- 
perty is found in his house, or witnesses have unmistakeably identified 
him as a dacoit. But a person who has been arrested upon mere sus- 
picion. and w^ho thereupon hastens to support the version of the police, 
is a witness of a different calibre The fact that such evidence is 
sought to be corroborated by the production of such articles as a lotah 
a comb or a shirt from the house of each of the accused does not much 
improve the case of the prosecution. In such cases it may be a fact 
that a dacoity was committed, but wdiat the prosecution have to prove 
is that it was committed by the accused, and that each of them satisfies _ 
the definition of a dacoit. The mere fact that a person had started off 
with others w^ho are proved to be dacoits does not make him liable 
for dacoity.^^ 3 > That fact is only a link in the chain of evidence whicli 
has still to be completed by evidence of the conjoint commission of, or 
an attempt to commit, a robbery, or at any rate by evidence of presence 
and aid in it as required by section 391 . Failing such participation, the 
accused may be liable only as an abettor. So where the evidence against 
a person consisted of pointing out to the dacoits the house to be rob- 
bed, or of active participation in planning the dacoity and in taking 
charge of camels used by some of the party whilst the offence was being 


(8) Ronki, (ipiS) P. W R lO, ^7 1 
C 84^. 

(9) Katlu, (1917) 4 0 . L. J. 83. 39 I- 
C. 296. 


(10) Modhoo Manjee, 5 W. R 51. 

(11) Ih., p. 53. 
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committed, he was held liable only as an abettor under section 39S|109 
of the Code.^*^^ 

4303. It has been held that cases where the conviction rests solely 
upon the identification of the accused with the offender are particularly 
unsatisfactory in this country and should be narrowly scrutinized 
As opposed to such evidence, evidence entirely circumstantial is often 
the most satisfactory m this country^ but m dealing with such evidence, 
the Court must not orily be satisfied that each of the facts upon which 
the presumption of guilt is founded is pro-ved beyond reasonable doubt, 
but that there is a chain of evidence or series of established facts, so far 
complete as to leave no reasonable ground for a conclusion therefrom 
consistent with the innocence of the accused 


4304. These general considerations apply equally to all criminal 
cases, but they are specially applicable to a case of dacoity in which it is 
not difficult to implicate an innocent person with those who may have 
been really guilty of the crime. And this work is rendered not the 
more difficult by the non-chalant manner in which the ordinary wit- 
nesses are wont to exclaim. They were all in it.’’ But such evidence 
is neither sufficient nor satisfactory so far as it goes And in such 
cases it is the duty of the Court to examine the witnesses on minutest 
details in order to elicit facts showing the part taken by each individual 
so that It may be able to judge of the participation of each individual. (^7) 

4305. Mock Dacoity. — ^Where five or more persons take part in 
a raid it may technically amount to dacoity but it is not what the Code 
intended to include in that offence Such a case arose in Madras where 
in the course of a quarrel between four brothers about the partition of 
their property, the first three accused made a raid on the complaint’s 
property, who tried to retake what the three accused had seized from 
him; but three other accused prevented him from doing so. It was held 
that they could not be convicted of either robbery or dacoity, though 
they might be technically guilty of it 


396 . If any one of five or more persons, who are con- se&< 
Dacoity with jointly Committing dacoity, commits murder wl 
murder. so committing dacoity, every one of km 

those persons shall be punished with death, 
or transportation for life, or rigorous imprisonment for a 
term which may extend to ten years, and shall also be liable 
to fine. 


[Person — s ii, but see ss 82, 83 Murder — s. 300. Dacoity — s 391.] 
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4306. Analogous Law. — ^This section does not deal only with the 
individnal liability of the actual murderer for a murder committed in the 
course of a dacoity, but also the liability of the other members of the 
gang for the act of their associate The former may be tried as much 
for murder as for this offence, and for whatever offence he may be tried 
his individual responsibility for the act is unquestionable. But this 
section is enacted to declare the liability of other persons as co-exten- 
sive, and for this purpose all that is required is that they should then 
have been ''conjointly committing*’ the dacoity. 

4307. Procedure and Practice. — ^This section is cognizable, but 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is exclusively triable by the 
Court of Session. The Courts make some distinction between an inten- 
tional murder, and one which is murder by reason of clauses 3 and 4 
of section 300. In the latter case it has been held that even the actual 
perpetrator of the crime could not be charged or convicted of the double 
offence of murder as well as this offence, and that the only proper 
course in such a case is to convict him and those jointly concerned with 
him only under this section/ A person found in possession of goods 
stolen in a dacoity punishable under this section could not be punished 
for it, if he was found in such possession six weeks after the commis- 
sion of the crime, though he would of course be liable for punishment 
under s. 

The accused Fatta and Nurdad were convicted of this offence. On 
appeal the High Court acquitted Nurdad for want of sufficient evidence. 
1 1 further found that there was not sufficient evidence to prove that as 
many as five had taken part in the commission of the offence, nor was 
it clear that the deceased's assailants were guilty of murder. His death 
was found due to blows given on the right side which caused the rup- 
ture of liver and the fracture of four ribs. The culprits had left the 
house without taking the jewellery which the inmates were wearing, 
and probably, alarmed at death decamped sooner than they would other- 
wise have done. ^ It was held that Fatta could not be convicted of this 
offence because it was not proved that he intended to kill deceased or 
to cause him such injury as he knew to be likely to cause death. He 
was however convicted of the offence punishable under s. 460.C«*> 

4308. Proof. — The points requiring proof are: — 

(1) The commission of a dacoity (s. 391). 

(2) That one of the dacoits committed murder. 

(3) That the murder was committed during the commission of the 

dacoity. . 

4309. Charge.— *The charge should run thus:— 

I (name and office of the Magistrate, etc A hereby charge you (nams 
of the accused) as follows;— 


R. 50. I. C. 685 , 20 Cr. L J 525. 
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“ That on or about the day of at you committed dacoity, 

and that, in the commission of dacoity, murder was committed by one of 
your number, and that thereby committed an offence punishable 
under section 396 of the Indian Penal Code, and within the cognizance 
of the Court of Session {or the High Court ) 

“ And I hereby direct that you be tried by the said Court) on the 
said charge,”<i^^^ 

4310. Dacoity with Murder. — ^To begin with, any death caused by 
a dacoit m the course of dacoity would be murder, for the exceptions 
which mitigate that crime are obviously inapplicable to an act com- 
mitted by men who embark on a crime so atrocious as dacoity Proof 
of murder would consequently consist of the proof of committing cul- 
pable homicide Nor need it be established against any one of the 
dacoits in particular, so long as death is the result of the cumulative 
effect the violence used bv the gang. Tt is apprehended that in such 
a case it will not be open to the accused to plead that they did not know 
that the cumulative effect' of their conjoint violence would result in 
death. This could be only permitted in a case in which the liability of 
the accused is single and undivided. But frhna facie it is not so The 
nature and extent of individual ill-treatment is, therefore, only material 
for the purpose of determining the indhidual malignity for meting out 
appropriate sentences. Tt may also be a fit subject of inquiry in a cas'? 
where a person is charged for the substantive crime of murder. Other- 
wise, the inquiry need proceed no further than is required to prove 
that (f) there was a dacoity, (ii) which was the Joint act of the persons 
concerned ; and (in) that the murder in question was committed in the 
course of the commission of the dacoity in question.^^?^ If there was 
no dacoity this section is of course inapplicable. But there may be 
dacoity and yet the murder may not be 'Hn so committing dacoity/' in 
which case persons other than those actually committing the murder 
could not be held liable by reason of this section. 

The fact that murder was committed whilst committing dacoit} 
does not nccevSsarily prove that it was committed in committing dacoity. 
^nd this is what is required to be established. The accused Mathura 
Thakur was the proprietor of a plot of land which had been sold in 
execution of a decree, and purchased by the prosecutor Jhumak Mistri. 
This plot was sown with rice (by whom it is not stated) and before it 
was ripe the prosecutor with a number of reapers commenced to cut it 
when the accused numbering several hundred men attacked them under 
the leadership of Mathura Thakur and commenced an assault in which 
a person Soman Dhaina was killed. The rioters were then stated to 
have taken away the paddy which had been reaped, and they thus car- 
ried away the whole of the crops They were prosecuted under this 
section, and apart from the prejudice which the accused were held to 


(22) Muttirulappan, (187^) i Weir 447 this section 
(448), in which the above form was set (23) Mathura Thakur, 6 C. W. N 72, 
^s the correct form of charge under 
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have suffered, the question raised was whether the evidence given was 
sufficient to bring home the charge against each of the accused. It was 
said that this section contemplated murder committed in committing 
dacoity, and as dacoity was robbery, it became necessary to inquire 
whether the murder w^as committed in committing robbery, which again, 
reduced the inquiry to this, was the assault committed for the end of 
theft It was held that as it preceded the theft and the deceased was 
struck when he was with the rest of the reapers flying away from the 
field, the assault on him could not be said to have been committed for 
the purpose of robbery, and consequently, one essential element of the 
offence under this section making for joint liability, was wanting. 

This was the ratio decidendi of another case in which after the com- 
mission of a dacoity in which the dacoits being interrupted by the vil- 
lagers, beat a retreat without getting any plunder, and while they were 
attempting to escape, one or more of them turned round upon their 
pursuers and killed one of them, upon which they were all convicted 
under this section, but on appeal it was held that they could not be con- 
victed under this section, because the murder was not committed '"in 
so committing dacoity” within the meaning of this section; that is to 
say, there w’as no murder while the dacoity was committed, nor was it 
committed in carrying aw^ay property, for there was no property to 
carry The responsibility for murder was, therefore, confined to the 
actual murderer and could not be extended to the whole gang.^*^ 

4311. But this is the only limitation upon the joint liability of the 
dacoits for a murder committed by one of their members. They can- 
not be heard to plead that they had gone to commit dacoity and were 
averse to the murder committed, nor is it incumbent upon the prosecu- 
tion to prove that they knew of its likelihood.^^^ or that they were not 
even present at the time it was committed. The contrary was laid down 
by Knox and Blair, JJ , in a case in which they held il necessary to 
establish not only that the person accused under this section was com- 
mitting dacoity conjointly mth others, but that the murder was com* 
mitted in his presence, ^3) a proposition for which there is no justifica- 
tion, and which was rightly dissented from by Edge, C J., and Banerji, 
J,, in another case^**^ in which the learned Judges held it to be imma- 
terial for the purpose of this section whether the other accused were 
inside or outside the house, or w^hether the murder was committed in- 
side or outside the house, so long only as the murder was committed in 
the commission of dacoity. 

^ In this case the accused Teja was a member of a dacoit gang 
which invaded a house for plunder, Teja got inside to plunder it, while 


(a4) Mathura Thakur, 6 C W. N. 72 

(79) , ( 

(25) S 390; aliter, where murder is 
committed hv i»ne of the dacedts while 
making good their escape with their 
booty; Karim Baksh, 76 T C. (Punj.) 
1039, (1923) A. I, R, (L) 329 
(t) Ckaniof, (i^) 26 A. W. N. 47, 3 
fr. L J. 294, 
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the accused Zaharia was outside and while so killed the deceased Teja 
pleaded ignorance of the murder perpetrated behind his back while he 
was inside the house, but the Judges held that that fact was immaterial 
50 long as the murder was proved to have been committed in the com- 
mission of dacoity Teja had been sentenced to death and in this view 
the Court confirmed that sentence But in this case the case for joint respon- 
sibility rests on conjoint dacoity. If, therefore, a person was not found 
guilty of the substantive offence of dacoity, but only of its abetment, he 
could not be held constructively liable for murder committed by per- 
sons whose act he had only abetted, but in which he did not participate 
so as to be responsible for conjointly committing dacoity Such was 
the case of a person who pointed out the house to be robbed and held 
the camels of the dacoits at a distance while they committed the 
dacoity.^®^ 

4312. Even as regards persons who bring themselves within the 
penalties of this section by their conjoint dacoity, the section allows 
some latitude in apportioning the sentence to the nature of complicity 
in the crime. For, while there can be no doubt that the extreme penalty 
of the law is reserved to the actual murderers and those contributing 
to It by their acts, the lesser penalty would be more befitting those 
who are only constructively held liable under this section And there 
may be even a case for special mitigation if a dacoit though otherwise 
joining in the plunder actively opposed the perpetration of murder, in 
which case, though he could not escape liability, his case would be one 
in which there is room for the exercise of discretion in apportioning 
the sentence. 


397 . If, at the time of committing robbery or dacoity, 

Robbery o, dacoity offender uses any deadly weapon, or 
with attempt to cause CEUscs gricvous hurt to 3,ny person, or at- 
d^h or grievous tempts to causc death or grievous hurt to 
any person, the imprisonment with which 
such offender shall be punished shall not be less than seven 
years. 


St 


[Person — s ii Robbery — s 390 Grievous hurts 390 

Dacoitys 39 ij 

Synopsis. 

(1) Analogous Law (4313) ^ (4) Form of Charge (4316). 

(2) Procedure and Practice (S) Meaning of Words (4317), 

(4314). (6) Aggravated Robbery or 

(3) Proof (4315) Dacoity (4318-4324). 
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4313. Analogous Law.— This section does not constitute a separate 
offence ; it merely regulates the punishment already ^ provided for 
dacoity, by fixing a minimum term of imprisonment when its commission 
is attended by the two aggravating circumstances here specified 
This section is then a proviso which may be read as a part of any of the 
other sections prescribing punishments for robbery or dacoity It 
will be obviously inapplicable, w'here the presence of other circumstan- 
ces renders its application unlikely Such would be the case, where 
the offender is deemed liable to exemplary punishments by reason of 
other aggravation, as for example indecent assault on the females of 
the house robbed, mischief by fire or otherwise while perpetrating the 
crime In short, while this section singles out two aggravating 
circumstances meriting condign punishment it is by no means exhaus- 
tive of cases in which that punishment is appropriate and proper. 

4314. Procedure and Practice. — ^This section is cognizable and 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is exclusively, triable by the 
Court of Session. As this section refers to a case of special aggrava- 
tion, it is necessary to frame a charge under it, mentioning the special 
point of aggravation. A person could not be legally punished under 
this section, when he was only charged under section 395/^^ Again, 
since the section is applicable as much to robbery as to dacoity, a per- 
son may be acquitted of dacoity and yet convicted of aggravated rob- 
bery under this section.^^^^ There is nothing in law to prevent a per- 
son charged for this offence of being convicted of causing grievous 
hurt only under s. 326.^”^ The accused cannot be convicted of this 
offence unless there is evidence to prove that he had used a deadly 
weapon or caused grievous hurt The mere fact that grievous hurt 
was caused does not render him liable for this offence.^*^> (§§ 4319- 
4320). 

4315. Proof. — The points requiring proof are: — 

(1) The commission of robbery (s. 392) or dacoity (s, 395). 

(2) That the accused: — 

(a ) used a deadly weapon, or 
{b) caused grievous hurt, or 
(c) atiempicd to cause death or grievous hurt. ^'3) 

(3) That he did so at the time of committing the robbery or 
dacoity. 


(7) 7 W. R. Cr, L 2; IFhadhaw Singh, 
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4316. Charge. — The charge should be for the substantive offence of 
robbery or dacoity, as the case may be, in addition to which the follow* 
ing additional clause should be added^^^) . — 

^*\nd that at the time of committing the said robbery (or dacoity) 

you used a deadly weapon to wit (mention the deadly weapon), or 

caused grievous hurt to A B, O'^ attempted to cause death or grievous 
hurt to xA. B), and thereby committed an offence punishable under sec- 
tion d97 of the Indian Penal Code and within the cognizance of the Cour* 
of Session (or the High Court). 

4317. Meaning of Words. — Uses any deadly weapon may either 
mean, actually uses in causing hurt or the like, or that he is merely 
possessed of it for the purpose of overawing the person robbed. It is 
stated to include the latter sense.^^s) But in that case the next section 
would be supeifluous A lalhi is not a deadly weapon within the 
meaning of this section . Such offender ** means the offender who 
uses the deadly weapon or causes grievous hurt, and not those who 
were present aiding and abetting (§§ 4319, 4320). 

4318. Aggravated Robbery or Dacoity. — This section lays down 
a rule prescribing the minimum of punishment to which a person must 
be sentenced on a conviction for robbery or dacoity if his offence was 
attended by any of the four aggravating circumstances mentioned in 
the section. These are (i) use of a deadly weapon, (ii) causing of 
grievous hurt, (ni) attempting to cause death, or (iv) attempting to 
cause grievous hurt A person may cause grievous hurt and commit 
no robbery or dacoity, or he may commit the latter without causing 
the former, in neither of which cases is the high penalty here prescrib- 
ed admissible. The section applies only to persons against whom rob- 
bery or dacoity is, in the first mstance, proved in addition to which 
there are the special circumstances which make his crime one of special 
aggravation 

4319. But, as observed before (§ 4314), these are not only the 
aggravating circumstances which the Court may take into consideration 
in awarding the sentence. But they are declared to be the circums- 
tances, which the Court must take into consideration, and in which it 
has no option but to pass at least the sentence of seven years imprison- 
ment, though, of course, it may pass any higher sentence in its discre- 
tion The liability for the act is, however, personal, and is confined 
to the offender who actually uses the weapon or causes the injury. 
It cannot be inflicted upon his associates/^7) This, would seem to be 
obvious from the section, but it is a point upon which the Courts 
were at one time by no means agreed. The difference of view was 
not, however, based upon the plain meaning of this section which was, 
however, conceded, but its extension was held to be justifiable by rea- 
son of the rule enacted in section 34 of the Code which says that 


(14) Dulli 47 A. 59. 
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a criminal act is done by several persons in furtherance of 
the common intention of all, each of such persons is liable for that 
act in the same manner as if it were done by him alone ’’ On the 
strength of this rule, it was held that though the hand that strikes 
the blow may be the hand*of one, all are equally liable for the result, 
and its consequential penalties. 

This was the view taken by Strachey, C J., in a case in which the 
facts were these: A was sleeping in his threshing floor which was 
attacked at night by robbers A got up and seized one of them, B, 
The other four or five men then attacked him, whereupon A let B go 
who also then beat A As the alarm given brought other men to 
the spot the thieves beat two more men and then made off A’s hand 
was fractured, but there was no evidence as to which of the accused 
had caused the grievous injury. On these facts B was convicted under 
this section, and the question was whether his conviction was right 
It was contended that this section applied only to the actual offender, 
as the use of such offender evidently referred only to the offender 
who caused the grievous hurt. This was presumably conceded, but 
it was held that, while this section defined the liability of the actual 
offender, section 34 of the Code, extended it to other confederates, and 
that as B was one such confederate he was equally liable whether he 
was or was not the offender who actually caused the grievous 
hurt/*^^ 

4320* This was the trend of view of two of the Bombay Judges 
in an unreported case of that Court But the Allahabad case was 
soon afterwards overruled, and the Bombay case^^ri was held in 
principle to support the construction limited to the actual offender 
At any rate, there is now consensus of opinions on this point, and- 
which may be justified by the maxim: Specialia generalihus derogmtM^^ 
Indeed, the other view is only consistent with an exten- 
sion of the rule of section 34 w^hich is both unwarranted by its lar^uage 
and purpose (§§ 303-319). Indeed, it may be that the offender 
using a deadly weapon may keep it concealed from his confederates, 
who may be opposed to its use or to the infliction of injury which 
a desperado amongst them may cause in spite of the protests of his 
confederates. 

4321. It will be observed that the terms of this section are analo- 
S 398 Compared those of the next section which punishes 

* an offender to the same extent for being merely 
armed with a deadly weapon “ at the time of attempting to commit 
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robbery or dacoity.” If this phrase does not mean anything different 
from '‘at the time of committing robbery or dacoity/' then the terms of 
that section would be in some respects wider than those of 
this section which requires the offender to use his deadly weapon in 
order to be liable to the same sentence It will be seen that this group of 
sections uses at least three different phrases to denote the three stages 
of the crime, (i) at the time of committing robbery or dacoity, as in 
this section ; (H) at the time of attempting to commit robbery or dacoity, 
as in the next section, and (in) in committing robbery or dacoity as 
in the last section It would seem that these phrases mark different 
stages of the progress of the crime; the first would suggest a period 
more indefinite than the second, while the last suggests the actual 
act of robbery or dacoity A case for enhanced sentence may thus 
arise under any of the following circumstances — 

“ (a) If at an> time immediately before, during or after the commission ot 
robbery the robber uses a deadly weapon — ^in which case the degree of the resultant 
in'ury is immaterial (s 397), 

(b) If during the commission of robbery the robber possesses a deadly weapon- 
in which case its use is immaterial (s 398). 

. “(c) If at any lime immediately before, during or after 'he commission of 

robbery the robber causes or attempts to cause grievous hurt or attempts to cause 
death— in which case the nature of the weapon used is immaterial (s 397) ” 

4322. These are obviously not all the possible cases of aggravation 
For there still remain cases of causing death, committing rape or 
indecent assault, arson and mischief by other means, wanton brutality 
not falling into the above classification, in which case the aggravation 
is at least as great though the Code leaves the apportioning of the 
sentence for the crime to the discretion of the Judge 

4323. The distinction between the phraseology of the several sec- 
tions does not appear to have weighed with the Courts in the cases 
decided on the subject. In a case before Jackson and Glover, JJ., it 
was said that if the prisoner had been found guilty of committing 
dacoity and of causing grievous hurt at the time of committing it or 
of attempting to commit dacoity, being armed with a deadly weapon, it 
would have been imperative under section 397 or 398, as the case might 
be, to pass a sentence of not less than seven years' imprisonment. 
This case was followed by Henderson, J , in a case in which the facts 
were these : the seven accused were held to have gone to commit dacoity 
in the house of the complainant, but while they were digging a hole 
into his wall they were surprised by the villagers who barred their 
escape, upon which one of them, Rahim Baksh fired a 
pistol to frighten the villagers, and which it did, enabling the dacoits 
to escape, but followed in hot pursuit by the police and the villagers. 
They were all convicted of preparation for dacoity under section 
339,^*^ and Rahim Baksh was convicted under section 398, because he was 
armed with a deadly weapon, namely a pistol. No reference was 
made to this section, because, as the learned judge regarded the act 
as a mere preparation, Rahim could not be ^said to have fired the 
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pistol at the time of committing dacoity. ^ In this view this stage would 
have been reached only after the dacoits had effected the entrance, 
or laid hold of the property they intended to steal ^ But such a case 
must be distinguished from the following* A was riding along a road 
when B, wishing to steal his pony, waylaid him and struck him two 
blows with a stick, fracturing one of his arms and felling himi to the 
ground He then attempted to ride away with the pony, but was 
prevented from doing so by the girth of the saddle having given way. 
The question arose, what was his offence? — and was he guilty under 
this section ? It was held that in such a case he would be so guilty, 
for the hurt was undoubtedly caused at the time of committing the 
offence 

4324. Where an offender uses a deadly weapon its effect is 
immaterial. It may not even graze the person intended to be hit, or 
it may have been used merely to frighten and not hit anyone, but still 
the offender would bring himself within the penalties of this section 
by the mere fact of using it. And so the section advisedly does not 
require that the grievous hurt caused or attempted, should be voluntary, 
from which it follows that if the offender uses force intending 
merely to cause hurt, and grievous hurt is caused, he brings himself 
within the penalties of this section though he may not have anticipated 
grievous hurt So in the last case it was contended that A’s fracture 
was not proved to have been due to B’s blows, but the Court held 
that whether the fracture of the armj was caused by the blow or the 
fall, inasmuch as the appellant caused the fracture by an act done in 
furtherance of his intention to steal the pony, and that act was in 
itself an offence, this section was applicable. It was immaterial 
whether the hurt which he intended to cause, or knew himself to be 
likely to cause, was not grievous hurt. Hurt amounting to grievous 
hurt was caused by an act in itself an offence, done in furtherance of 
the intention to rob, and at the time of committing robbery. 

398 . If, at the time of atempting to commit robbery or 
dacoity, the offender is armed with any 
Attwnpt to commit deadly weapon, the imprisonment with 
which such offender shall be punished shall 
dmdi; wMpon. uot bc less than seven years. 
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Sync^tis. 

(1) Andogow Law (4325). (3) Proof (4327). 

(2) Procedure and Practice (4) Charge (4328). 

(4326). (S) Principle (4329) 

4325. Analogous Law.^ — ^The subject of this section has already 
been anticipated in discussing the scrae of the last section, so far as 
it is related to it. (§ 4318-4320). This section is evidently intended 
to penalize the possession of deadly weapons during the commission 
pf robbery. 
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4326. Procedure and Practice. — This offence is cognizable, and 
warrant should, ordinarily, issue in the first instance It is both non- 
bailable and non-compoundable, and is exclusively triable by the 
Court of Session (or High Court) 

4327. Proof. — The points requiring proof are : — 

(1) That the accused was armed. 

(2) That the arm was a deadly weapon. 

(3) That as such he attempted to commit robbery or dacoity. 

4328. Charge. — The charge under this section should follow the 
form set out under the last section (§ 4316). 

4329. Principle. — The terror which people feel at the sight of 
deadly weapons is enough to make the presence of a robber formidable 
He may not use it, but the fact that it may be brought into 
use any moment has almost the same effect.^^) This section is not 
intended to punish possession of a deadly weapon at any time prior 
to an attempt to commit robbery. The question is then important as 
to when a preparation ends and an attempt commences The subject 
will have to be presently considered (§§ 4334-4335). 

399. Whoever makes any preparation for committing ^ 
dacoity, shall be punished with rigorous J 
to^o^1t‘’dScoI^r“ imprisonment for a term which may extend ^ 
to ten years, and shall also be liable to fine. 

[ Dacotty—s 391 ] 

Synopsis. 

(1) Analogous Law (4330) (4) Form of Charge (4333). 

(2) Procedure and Practice (5) Criminal . Preparation for 

(4331) Dacoity (4334-4335) 

(3) Proof (4332). 

4330. Analogous Law. — This is one of the three sections^^) which 
punish a mere preparation to commit an offence It punishes a pre- 
paration, because of the atrocity of the crime which the preparation 
may lead to Law assumes that persons who plot about the commis- 
sion of so enormous a crime deserve no locus poenetentia for they are 
not like ordinary criminals likely to turn away from their purpose 

4331. Procedure and Practice. — ^This offence is cognizable and 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is exclusively triable by the 
Court of Session. 

4332. Proof. — ^The points requiring proof are. — 

(1) That what the accused did was a preparation. 


(2) Cf /, 6 L B. K 41, 14 I C. (3) The other two sections are ss. 122 
651, 13 Cr L J 267. and 126. 
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(2) That it was a preparation for committing dacoity. 

It is not necessary that five or more persons must be shown ti' tiave 
joined in the preparation. All that is necessary is that the preparation 
must be to commit dacoity, which implies that the raid for whi:h the 
accused was making preparation was to be committed by five or more 
persons. 

4333. Charge.— As compared with section 402, this offence marks 
a step further in the progress of the crime Consequently, where 
a person charged in the alternative of this and that section, the two 
charges being however treated as supplementary, is acquitted of this 
offence, he may be still convicted under section 402 (s) The charge 
should run thus: — 

"I (name and office of Magistrate, etc,) hereby charge you {name of 
the accused) as follows • 

“That on or about the day of at you made preparation 

by (specify the act) for committing dacoity, and thereby committed 

an act punishable under section 399 of the Indian Penal Code, and 
within the cognizance of the Court of Session. 

“ And I hereby direct that you be tried by the said Court on the 
said charge.^’ 

4334. Criminal Preparation for Dacoity. — ^This section is confined 
to a preparation made to commit dacoity. It has no reference to 
any other offence against property short of dacoity, sueh as house- 
breaking or robbery® The Code does not define, nor does it indicate, 
the nature of the preparation that this section is intended to provide 
against. But comparing this section with the following, it would 
seem, that these sections refer to certain specific instances of pre- 
paration which should be presumably efusdem generis with forming or 
joining a gang of dacoits,^^) or assembling for dacoity So any 
previous arrangement necessarily connected with a contemplated 
dacoity would be a preparation, when it falls short of an attempt, 
and is something more than a mere mental determination. Such pre- 
paration is, in short, an act to get ready for a dacoity, such as the 
collection of men and beasts, arms and ammunition, provisions and the 
like, ,which coupled with the other circumstances plainly manifest an 
intention to commit dacoity 

The making of preparation to commit dacoity postulates the 
determination to commit that offence Any stage antecedent to such 
determination will not, therefore, ordinarily be a preparation, though 
in such a case it is possible that that preparation here punishable 
may prijceed side by side with deliberation. Nor is it necessary that 
the person making the preparation should himself be a dacoit. He 
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mav be organizing a dacoity expedition, in which case he would be 
guilty of this offence, though he may prop(;se to proceed no further in 
the matter But a preparation for dacoity presupp(jses at least 
knowledge of the purpose of the preparation If, therefore, a person 
be employed as an innocent agent to execute the nefarious purpose 
of others", he could not be held liable for a preparation under this 
section For example, if a gunsmith is approached to sell a gun to a 
would-be dacoit, and being questioned as to his name and residence, 
he gives a wrong name, thereby inducing him to sell the gun, the 
gunsmith could not be charged under this section for having sold the 
dacoit a gun which he used in a dacoity, though he would be guilty 
of abetment if he sold it with the knowledge of its intended use. But 
even in this case he could not be charged under this section,, as it 
does not refer to aiders and abettors of dacoits, but to persons who 
make preparation for a dacoity which they intend to commit them- 
selves. 

4335, Again, these sections make a clear distinction between a 
preparation and an attempt. The latter amounts to dacoity itself and 
is punishable as such. The distinction is, therefore, important, for, if 
an attempt, the offence would be subject to the higher penalty of 
section 395 It would seem that an attempt on the part of the dacoits 
to dig a hole m the wall of the house which they intended to rob, 
and for which purpose they had commenced operations, would be 
punishable merely as a preparation under this section, and not as an 
attemJpt to commit dacoity. But in such a case, if the hole had been 
cut through,.and a dacoit effected his entrance, then the stage of pre- 
paration would presumably have been over In such cases the distinc- 
tion between a preparation and an attempt is rather fine, but there is 
a distinction though it may not be obvious 

See the subject further discussed under section 511 


400. Whoever, at any time after the passing of this Act, 
shall belong to a gang of persons associated 
Punishment for be- purposc of habitually Committing 

dkcoits. dacoity, shall be punished with transporta- 

tion for life, or with rigorous imprisonment 
for a term which may extend to ten years, and shall also be 
liable to fine. 


[Persons, ii, but see ss 82, 83. 


Dacoitys 392 J 
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(2) Procedure and Practice 

(4337). 

v3) Proof (4338). 

(4) Form of Charge (4339) 

(5) Principle (4340). 


(6) Meaning of Words (4341), 
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4336. Analogous Law, — This section is intended to break up dacoit 
gangs by punishing their associates It is not intended to punish casual 
visitors to or associates of dacoits, but only those who enlist themselves 
in the service of the gang and become identified with it. As such, this 
section re-enacts section 1 of the Dacoity Act, 1843, which ran as 
follows : — 

I Whoever shall be pro-ved to have belonged to any gang of dacoits shall 
be punished with transportation for life, or with imprisonment for any less term 
with hard labour ” 

As to this the Law Commissioners remarked ' “ The intention was 
to apply to dacoity the law in force for the prevention of Thagi, but 
it differs in the punishment, as transportation for life is not authorized 
in cases of Thagi. If this very stringent law be continued — and it may 
be presumed that the grounds upon which it was so recently deemed to 
be necessary are such as will justify its continuance for the present, 
though it may be hoped that eventually it may be mitigated —we would 
suggest, with reference particularly to the observations of Mr Thomas 
as to the constitution of these gangs that some definition be given of 
what IS meant by a person belonging to a gang of dacoits The 
preamble to act XXIV of 1843 shows that the phrase is intended to 
designate, not a person who ordinarily lives by honest labour, and 
who on some occasion has been tempted to join himself to a gang 
and to take a subordinate part in a robbery committed by such gang 
in the manner described by Mr Thomas but one who has habitually 
associated with a gang of professional dacoits, systematically employed 
in carrying on their la.wless pursuits in different parts of the country, 
accompanying them m their expeditions, and actively participating in 
their operations.” This section has been drawn in the light of 

these observations. 

4337. Procedure and Practice.— This offence is cognizable, and 
warrant should, ordinarily, issue m the first instance It is both non- 
bailable and non-compoundable, and is exclusively triable by the 
Court of Session and the High Court. 

In a case under this section the prosecution is bound to prove that 
the accused belonged to a gang, which was consciously associated for 
the purpose of habitually committing dacoity. The associating and the 
purpose of the association may be proved by direct evidence or by proof 
of facts from which they can be reasonably inferred Evidence of the 
commission of other offences than dacoity is only evidence of bad 
character and is admissible under section 54 of the Evidence Act, 
Evidence that the accused or groups of them had been concerned in 
a large number of theft, (^3) robberies or dacoities in a comparatively 
short space of time, as evidenced by their previous convictions or an 
•order passed under section 110 Criminal Procedure Code may be sufB- 


(n) Act XXIV of 1S43, s I, supersed- 
ed by the Code and repealed by Act XVII 
< pf 1862. 


(12) First Rep, ss 538, ^9 

(13) Nidhi 10 0 . & A L. R 639 
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cienl evifience of such association Such evidence is admissible to 
establish habit or association but not bad character 

It IS improper, though not illegal, to try persons, charged of this 
offence, with those charged under section 396 or 397 C 17 ) 

4338. Proof. — The points requiring proof are ‘ — 

(1) That there was a gang of dacoits 

(2) That the accused belonged to it. 

(3) That such gang was associated for the purpose of habitually 

committing dacoity 

(4) That by joining the gang the accused intended to do the 

same 

4339. Charge. — The charge should run thus — 

“ I {name and office of the Magistrate^ etc ) hereby charge you [name 
of the accused) as follows . — 

" That on or about the day of at you belonged to a gang 

of persons associated for the purpose of habitually committing dacoity, 
and thereby committed an offence punishable under section 400 of the 
Indian Penal Code, and within the cognizance of the Court of Session 
{or the High Court) 

'' And I hereby direct that you be tried by the said Court on the 
said charge 

4340. Principki^This section is a highly penal one, and as Phear, 
J. remarked, one of a vcfry special character and entirely the creature 
of statute ''^ 20 ) i-nust, therefore, be all the more strictly construed, 
Since the section strikes at special conspiracies formed to commit 
dacoities, its necessary ingredients are the associatwft of a body of 
men for the purpose of habitually committing dacoities These words 
constitute the gist of thd crime, and they must be established by in- 
dependent evidence.^^*) 

4341. Meaning of Belong to a gang of persons'': The 

teim “ belong ” excludes the notion of casual" association, but rather 
implies an intimate connection with a body of persons extending over 
a period of time sufficiently long to warrant the inference that the 
person affected has identified himself with a band the common object of 


(14) Bomgtn FoUtgtdu, 32 M. 179. 
contra in Hap Sher Mahomedj 25 Bom L 
R 214, 75 h C 67, (1923) A I R (B) 
65, Ram Prasad, 23 A L J 18, 86 I C 
282, (1925) A. 250 (S iic, Cr. P C, 
does not include dacoity, and an associate 
of a dacoit cannot be dealt with under 
that section). 

(is) Seolu Molla, 52 C 595. 

(16) S 14, Expl 2, Indian Evidence 
Act; Bonai, 38 C 408, Kader Sunder, 
16 C W N 69, IValia, (1910) P. L R 
18, 6 1. C 492; Ishar Das, (^912) P. L R 


258, 17 I C 543, 191S P R No 3, 28 I 
C 524, Han Lai, 13 0 J 243, 7 1 C 
1012. 

(17) Ghulam Mustafa, (igiO P L. R 
68, 10 L C 838. 

(18) Ntdhi, 83 I C 683, (T925) 0 144 

(19) Each accused seed not have taken 
part in every one of the dacoities , Kurh 
Brahman, 27 O C. 385, 89 I C 836, 
(192s) O 374 

(20) Mooktaram, 23 W R 18 

(21) Kader Sundar, 16 C.* W N 69 
following the text 
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which is the habitual commission of dacoity “ Associated for the pur- 
pose of habitually conipnitfing dacoity Merely belonging to a dacoit gang 
or associating with them does not render one obnoxious to the penalty 
of this section which punishes only an association foi hahirtually com- 
mitting dacoity ; relations, servants and dependants of the dacoits are 
thus excluded “Habit’’ implies a uniform course of conduct and 
must be proved by an aggregate of acts <"*3^ 

4342. Punishment for Joining a Dacoit Gang. — This section has 
been enacted to suppress dacoity by cutting off all recruits, their support 
and assistance to perpetrate the crime As such this group of sections 
punishes a preparation (s. 399) for belonging to a gang of dacoits, 
(s. 400) or assembling for the purpose of dacoity, (s 402) Of these 
three sections this is more general and punishes members of a dacoit 
gang as such, and independently of any specific crime committed or 
contemplated As remarked by Straight, J. this section “ was intended 
by the Legislature to provide for.the punishment of those who belong 
to a gang of persons who make it their business to commit dacoity; 
and as the Jtidge has very properly pointed out, it is not essential for 
the purpose of conviction that the evidence should show the same degree 
of particularity as to the commission of each individual dacoity as 
is required to support a simple and substantive charge of that crime. 
It is sufficient to establish that the person accused belongs to a gang 
whose business is the habitual commission of dacoity, or, in other words, 
that he was associated with others for the habitual pursuit of that 
offence.” 

Accordingly, there must be in the first place a gang of dacoits, 
and that gan'g must have been formed to commit systematic dacoities, 
and of which the accused must be a member. What is then a gang 
of dacoits, and how, is it to be distinguished from a band of casual 
marauders ^ The word “ gang signifies a number of* persons 
associated for a particular purpose, specially for a disreputable purpose 
Such association may be for a single or temporary purpose, or it may 
be more or less permanent. This section does not refer to the former 
but only to the latter, that is to say, to the gangs of habitual dacoits 
Such would be persons who live by dacoity and who make systematic 
depredations in gangs avowedly formed for that purpose 

4343. It is an offence to join such a gang and the section assumes 
that it must be to re-mforce it for the purpose of dacoity. So the mere 
fact that women lived as wives or mistresses with men, who are 
dacoits, is not sufficient for a Court to hold that they belonged to a 
gang of persons associated for the purpose of habitually committing 
dacoity within th^i meaning of this section, unless it be proved that the 


(22) Bhabuti, 19 A L, J. 725, 63 I C. 
455, 22 Cr, L. }, 663 ; Han Lai, 13 O J. 
243, 7 I C igii. 

(23) Nav<Mmar, i C. VV N 146; 
Afndi, (i8§o) P. R. No, 9; Walta, 
(191a) P. L, R i8, 6 I. C 492; Kure, 
(1886) AWN. 65. 

(24) Kure, urn) A. W, N. 65 (66). 

(25) Mohkiof^am Sirdctr, 23 W. R, j8; 


Naba Kumar Fainaik, 1 C. W N 146 
(150). 

(1) From iceia, gany, a going, 
Sansk. gam, to go lit, a nUiiiber of men 
m company. 

(2) Naba Kumar Patnatk, i C. W N, 
146 (150); Afridi, (1880) P. R No g; 
IPalia, iigio) P L R. 18 6 1 C 49-; 
(1915) P R. No 3, 28 I C 524 
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women themselves were associated with their husbands or protectors 
for the purpose of themselves habitually comMnitting dacoities ^5) No 
doubt, m one sense even such dependants belong to the gang, but 
having regard to the object the section has in view, they should be 
regarded rather as attached Jo the gang than belonging to it — a term 
which has been held to refer only to the effective members and not 
to those who do not directly contribute to its effectiveness and strength 

It necessarily excludes persons who merely assist and shelter the 
dacoits,^4) or associate with them for friendship's sake, as by joining 
them in drinks, or meeting them at fairs, weddings or other social 
functions ^5) Such persons may run the risk of being punished f(;r 
harbouring dacoits, but they could not be held to belong to a dacoit 
gang This leads to a necessary deduction that persons who join a 
gang in ignorance of its aim or object cannot be held amenable to this 
section, provided that they do not continue in it after its true purpose 
IS known But a person who joins a gang of habitual dacoits becomes 
liable to punishment irrespective of his actual participation m any 
dacoity that may have been committed by such gang. It may be that 
he is taken in as a recruit for training, and that as such he has not been 
yet exposed to the perils of plundering, but still being a member of the 
gang of habitual dacoits he exposes himself to the penalties of this 
section But though the prosecution is not bound to prove a specific act 
of dacoity by the accused, they are bound to prove that his associates 
are habitual dacoits And this can only be proved by evidence of 
previous dacoities committed by the gang m which its members were 
convicted, evidence of which is for the present purpose admissible 
But these convictions must be of a date anterior to the date specified 
in the charge under trial If they relate to a subsequent date they are 

not relevant.^7) 

4344. This raises the next question what is the test of habit, and 
vju t ' H k-t 1 when should a gang be said to have been asso- 
Assoctation ^ ^ ciated for habitually committing dacoity. Would 

one previous dacoity be sufficient? If not, how 
many dacoities will suffice to stamp the dacoit as a “ habitual ” ? This 
word has been used in section 413 in connection with the dealing m 
stolen property Referring to it Norris and Baverly, JJ., said “ Xhe 
very essence of the offence . . .is the habitual, that is to say, constant 
receipt of or dealing in goods which the prisoner knew or had reason 
to believe were stolen. . . . We do not think that a man can be said to 
be habitually receiving stolen igoods who may receive the proceeds of 
a dozen different robberies from a dozen different thieves 6n the same 
day, but in addition to the receipt from different persons there must 
be a receipt on different occasions and on different dates.” From 


(3) Per Parsons and Ranade, JJ., in 
Yelli Korn Yalta, (1896) B. U. C 863; 
Ajita 9 A. L. J 56s, 10 I. C. 23. 

(4) VtthUj I B L R. 156. 

(5) lYasawa Singh, (1916) P. L R. 
iio, 35 X. C 1003 

(6) Nabakumar Patnaik, 1 C W. N. 
146 (149), relying on s 14, Expl 2 of 
Act I of 1872, and Kartuk Chunder 


Doss, 14 C 710, F B , in consequence of 
which s 54 of the Indian Evidence Act 
was amended by Act III of 1891, s 6; 
see Nabakumar Patnaik, i C W.N , pp 
148, 149, followed in Mankura Past, 27 
C. 139, doubted m Bonai 38 C 4.^ 

(7) Ib, p. 150, 

(8) Baburam Kansan, 19 C, X90, > 
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this it is evident that a number of dacoities committed on the same day 
would not condemn an offender into a habitual dacoit for which, there 
must be plurality of dacoities committed at some little distance of 
time, and directed not against some individual in particular but irres- 
pective of individuals For example, a person may have some dispute 
about the possession of land with another, and consequently he may 
plunder his crops in the assertion of a right, and he may do so again 
and again, but neither he nor his associates could by any stretch of 
language be called habitual dacoits. On the other hand, the case would 
be different, if a marauding band were to descend upon property wher- 
ever it IS found and which offers a safe chance for plunder 

4345. Of course, it is not necessary that the composition of the 
gang should remain unchanged, but what is necessary is that the gang 
must be a gang not of habitual dacoits, but a gang which is associated 
for habitual dacoity Its personnel may vary, but its policy may not. 

* If the accused habitually comn^itted dacoities, joining gangs not proved 
to be habitual, he could not be dealt with under this section which 
refers to joining habitual dacoits, and not for being a habitual dacoit. 
But such a person may give the whole gang that character, but it 
does not necessarily follow Nor can this fact be presumed from the 
fact that the accused belongs to a tribe or caste of professional dacoits.(^) 
Nor does the fact that the accused belongs to a criminal tnbe/^®> or 
had committed other offences than dacoity, or was believed to be 
a dacoit, and was suspected as being implicated m several dacoities, 
sufficient, or indeed admissible, for it is not the evidence of a fact, but of 
a general reputation, in short, of bad character, make him amenable 
to this section 

In order to establish his association with habitual dacoits, there 
must not only be proof of his being an accepted member of that gang, 
but also that other members of it were themselves associated for the 
purpose of habitually committing theft or robbery. For instance, sup- 
pose A IS on his trial under this section for being a member of a gang 
of habitual dacoits, of which B, C, D, E and F are stated to be the 
other members. In order to prove that the gang of which A, B, C, D, 
E and F are members of a gang, associated for the purpose of habitual 
dacoity, it must be shown that B, C, D, E and F have at least on more 
than one occasion conjointly committed dacoities, and not merely that 
some of its members m company with others have committed several 
dacoities. Suppose B had committed several dacoities with H, I, J, K 
and L, and C committed several dacoitie^s with M, N, P, Q and R, and 
similarly D, E and F committed dacoities with other persons, the fact 
that B, C, 'D, E and F are all habitual dacoits does not make their gang 
a gang associated for the purpose of habitmlly committing dacoity. 

4346. Association implies community of intention and purpose, and 
the existence of such a gang implies the existence of some men inspired 
with a common intention and purpose, which under the section must 


(9) SavaldaSf (i888), B, U. C. 4i5. (u) Bomgtri Pottigadu, 32 M 179 

(10) Kmkf SundoTf 16 C W N. 69, (12) Mankura Past, 27 C 139 j Peera, 

ij i C 279,* Bonigm, 32 M. I79* (1869) P. R, No 37 , 
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be the habitual commission of dacoities If members^ of such a gang 
have been once convicted of dacoity, their association again under 
circumstances evidencing repetition of their past crime would be a sufficient 
justification for their conviction under this section But if they were 
convicted of other offences, or dacoities in others’ company, their meet- 
ing may be sufficient to raise a strong suspicion, but no member thereof 
c<mld b’^e convicted of this offence upon only so much evidence, though 
if there is only evidence ot other offences distinct from dacoity, it is 
inadmissible being merely evidence of bad character/^s) 

But the fact that the accused, or groups of them, had been con- 
cerned in a large number of dacoities in a comparatively short space 
of time may be sufficient evidence of such association (^ 4 ) But such 
evidence must not be itself open to challenge It must be either the 
evidence of previous convictions for dacoity, or in a proceeding under 
the next section, of an order under s 110 of the Code of Criminal 
Procedure, passed on the ground that the accused were by habit a rob- 
ber, house-breaker or thief, ^ ^5) But such evidence though admissible 
to establish a habit is not of itself sufficient to justify a conviction 
under this or the next section, for which independent evidence must 
be found to establish the m.ain ingredients of the offence In other 
words, the previous convictions and orders are merely corroborative 
evidence and cannot be made the basis for a further conviction under 
this or the next section.^^7) Examples have been set out of actual 
cases the circumstanes of which have been held to be insufficient to 
establish all the ingredients there required to constitute an offence 
under that section As those are also the ingredients of this offence, 
the same cases hold good as precedents under this section 

4347. Again, when previous comictions are relied on, they must 
naturally be of the offence of dacoity If they were for house- 
breaking or robbery they could not be used to prop up the evidence of 

habitually committing dacoity. The section, it will be observed, is 
a highly penal one, the offence is one of a very special character and 
entirely the creature of Statute, and it must, therefore, be strictly 
construed (§§ 19-21). 

4348. Even as between persons who are shown to be members 
of such a gang, there is room for discrimination. As was obseived m 
a Burmah case : “ If an accused takes part in any dacoity accom- 
pained with murder, the proper section of the Penal Code to apply to 
him is section 396 in addition, to section 400, and he is liable to be 
sentenced to death or. transportation for life or ten years’ rigorous 
imprisonment and fine. If he has not rendered himself liable to this 
extent, a distinction must still be made between those dacoits who, 
though belonging to an organized band, have only recently joined it, 
and perhaps have not taken part m more than one or two dacoities at 


(13) Pomgiri PotHgadu, 32 M. 171. 
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the utmost, and those who have belonged to a gang for years and have 
taken part in many dacoities ; between those who have belonged to the 
worst gangs, who go about armed defying the authorities and inflict- 
ing grievous hurt upon the people, and those smaller and less dangerous 
gangs who dacoit only because driven to do so by want and starvation, 
and because they are afraid of surrendering, and who inflict no injury 
upon the people beyond that of depriving them of a few fowls and 
baskets of paddy, the food they are in search of.” ^^9) In apportioning 
the sentence, it is, therefore, legitimate to inquire, though the inquiry 
need not be confined only to these questions, as to(f) the period of the 
accused’s association wdth the gang, (ti) the number of dacoities com- 
mitted by it since the accused joined it, (m)the dacoities in which he 
actually took part,, (iv) the character of such dacoities; also, ( 2 /) were 
they accompanied with murder, culpable homicide, grievous hurt, tor- 
ture, or with any act or acts of a specially brutal character, or were 
they only dac(jities in name, or those possessing no aggravating feature ^ 

Fur a further commentary on this section, see s. 401 

401 . Whoever, at any time after the passing of this Act, 
shall belong to any wandering or other 
ioK’‘To"'gf»g'’of persons associated for the purpose 

thieve*. of habitually committing theft or robbery, 

and not being a png of thugs or dacoits, 
shall be punished with rigorous imprisonment for a term 
which may extend to seven years, and shall also be liable to 
fine. 


(TA«s— s 310 . Thefts 378 Robberys 390 Dacoits 391 ] 

Sync^sU. 


( 1 ) Analogous Law (4349). 

(2) Procedure and Practice 

(4350) 

(3) Proof (4351) 


(4) Form of Charge (4352). 

(5) Principle (4353) 

( 6 ) Joimng a gang of thieves or 

robbers (43544359). 


4349. Analogous Law. — ^This section is enacted to extend the 
principle underlying^ the last section to thieves and robbers The two 
sections are otherwise the same But having regard to the nature of 
the offences to which it relates, it is lilcely to be of wider application 
than the last section. 


4350. Procedure and Practice^-This offence is cognizable, and 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable as well as non-compoundable, and is triable by the Court of 
Session, Presidency Magistrate, or a‘ Magistrate of the first class In 
summing up a charge under this section to the jury, it is essential that 
the Judge should put clearly to the jury;(i) the necessity of proof of 
association; and (it) the need of proving that that association was for 


( 19 ) Per Ward, J. C, in Myo in Nye Gyi, ( 1889 ), S. J LB. 441 
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the purpose of habitual theft, that habit being proved by un aggregate 
of facts 

4351. Proof. — ^While under the last section only evidence of a pre- 
vious conviction for dacoity is admissible, from its more general character, 
evidence of a previous conviction for Iheft^^*) or of an oider under s 110 
of the Code of Criminal Procedure passed on the ground that the accused 
was by habit a robber, house-breaker or thief would be equally relevant, 
not for the purpose of proving the offence, but merely as evidence of 
habiL But in some cases it has been held that it is evidence to prove 
the offence ^-3) But. it is submitted that what the section requires is evi- 
dence of habitual association for thieving How are the previous convic- 
tions relevant to prove it? Since the question at issue is the habitual 
association of a gang for thieving, it follows that evidence of any number of 
offences extending over any period is relevant Section 234 of the Codei of 
Criminal Procedure does not apply to such cases A large number of 
thefts committed m a locality during the presence of the gang there, is 
evidence of habitual association The fact that a person is bound down 
under s 110 of the Criminal Procedure Code does not preclude his being 
tried for this offence The points requiring proof are : — 

fl) That there was a gang of persons 

(2) That they had associated for the purpose of committme thef^ 

or robbery 

(3) That their purpose was to commit it habitually 

(4) That the accused joined the gang with the same intention 

4352. Charge. — ^The charge should run thus : — 

** I {name and office of Magistrate, etc.) hereby charge you {name 
the accused) as follows • — 

That on or about the day of at ^you belonged to a (wander 

mg') gang of persons associated for the purpose of habitually committing 
theft {or robbery) and that you thereby committed an offence punishable 
under section 401 of the Indian Penal Code, and within my cognizance 
{or the cognizance of the Court of Session, or the High Coutt) 

And I hereby direct that you be tried (by the said Court) on the 
said charge.” 

4353. Principle. — Gangs of Thugs and dacoits are punishable undei 
ss. 311 and 400, while gangs of thieves and robbers are dealt with here 


(20) Sriram Venkatasami 6 MHCR, 
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3, 28 1 C 524, Beja , (1914) PR, No 13, 
26 I C 625; Ishar Das, (1912) P W R. 
36, 17 1 . C. 543; contra in Tukaram, 14 
Bpm. L. R. 373. 


(23) Tukaram, 14 Bom L R 373, 15 
L C. 81 1, 13^ Cr L J 539; dissenting 
from contra in Bonai, 38 C 40S, Man 
Kura Past, 27 C 139; Naha Kumar, i C 
WN,, 146. 

(24) Kasem AH, 31 C L J 192, 55 I 
C 994, 21 Cr L J 386 

(25) Per Buksh, 73 I T (L ) 815, 
(1923) AIR (L) 327. 

(i) Kasem Alt, 31 C L J. 192, 55 I 
C 994, 21 Cr L. J. 386, 
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The object of the three sections is the same, vis ^ the punishment of organiz- 
ed crime against property 

4354. Joining a Gang of Thieves or Robbers. — The principle of the 
last section is here extended to persons belonging to a wandenng or other 
gang of persons associated for the purpose of habitually committing theft 
or robbery. Here, again, as under the last section, the primary question 
for consideration is — ^Was there a gang, and was it associated for the pur- 
pose of theft or robber}^ and if so, was it habitually concerned in ihe 
commission of those offences, and was the accused a member of such a 
gang? A gang of robbers of five or more persons would be a gang of 
dacoits, and a member of such a gang would be punishable under the provi- 
sions of the last section This^ection only applies to a gang of offenders 
not punishable either under the provisions of the last section, or those of 
section 310 But the question arising under all the three sections is the 
same And these questions cannot be settled by mere vague allegations 
of confederacy and companionship of the accused being of a criminal tribe, 
or even an occasional participation m a thievish adventure 

Six accused in a case were prosecuted under this section on the follow- 
ing evidence* (i) that they were seen together on a certain day at mid- 
night assembled under a tope with implements of house breaking; (w) lliat 
they were m the habit of committing thefts together, and that som'e of them 
were seen together in different places where offences such as house-break- 
ing and theft were immediately afterwards committed ; and (ni) that they 
have been convicted at different times of theft, etc Upon this the Judge 
told the jury that “ it was sufficient to show that there was nothing im- 
probable in the charge brought against them, for, if they were once found 
assembled for the purpose of committing theft, they might do so for the 
purpose of habitually committing theft 

But this was held to be a misdirection, because, as Muthusami Aiyar 
and Best, JJ,, said: “ It is clearly illegal to say that because a person once 
commits an offence, it is to be presumed that he habitually commits that 
offence '' Referring to the first point they said : ** It is only evidence of 
their once being associated together for committing house-breaking ” and 
from which no jnference of a habit cpuld be inferred. As to the second 
point, the Court observed that ‘'the fact of , certain persons being seen 
together in different places where house-breaking and theft are committeed 
is not sufficient to justfy a remark that the offences were committed by 
those persons/’ And as to the last, the previous conviction of the 
accused was relevant but not conclusive of their association for habitual 
thefts. It would be violent to presume that they constituted a gang unless 
they were jointly convicted on sevet^ occasions It was said that the 
accused were vagabonds and constantly, seen together, but as to. this the 
Court observed that the “appellants being virithout means of livelihood, 
and being observed drinking together or proceeding together on a lawful 
occasion are no legal evidence of associating together for the purpose of 
committing theft/’ The prosecution had adduced evidence of an approver, 
but the Court rejected it for want of a corroboration, and m the result they 
were all acquitted 


( 2 ) and fi&e athers, ( 1893 ) ^ 45 ^^ 
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4355 . The same view was taken by Prinsep and Hill, JJ., in a 
Calcutta case in which seventeen accused were convicted under this section 
under the following circumstances In the Gya fair, the accused Lachman 
Pasi was caught by the Police in the act of picking a pocket, his confederate 
ThaKur Pasi was pursued tow^ards a house which w^as surrounded and 
searched, and in w^hich Thakur Pasi and the other fifteen appellants w^ere 
discovered Some money and various articles were seized from their 
possession, but they were not proved to be stolen property The prosecu- 
tion proved the men to have no ostensible means of subsistence some of 
the accused had been previously convicted of theft and others had been 
bound over to be of good behaviour They w’ere all residents of Oudh and 
w’ere shown to have been intimately connected with one another, 
m the habit of visiting fairs together, and when arrested, many of them 
gave false names and addresses One of them had been, ^uoreover, 
actually caught picking pocket, but it was held that these circumstances 
created a great suspicion against the accused, but they fell short of the 
proof required to sustain a conviction under this section, and for which 
there must be evidence of a gang, of association wuth it, and that such 
association was for the purpose of habitually committing theft The 
accused were consequently acquitted (3) 

4356 . In another case, the nine accused were Khanjars, who with 
Pa sis and Wudders are a well-known thieving race Their encampment 
was searched by the police for stolen property The appellants attacked 
the police, several members of which were hurt, and upon which several 
of the accused were convicted under section 332, and one of them for 
receiving stolen property They were, moreover, convicted under this 
section and the evidence against them was : (i) that the accused had been 
for long seen to be almost or altogether continuously members of the same 
encampment; and (ii) that various cases of theft cropped up as this camp 
moved about from place to place. Some of the accused were previous 
convicts, and it was conceded by Straight, J., that the fact that, that person 
is keeping the company of convicted or habitually dishonest persons is some 
evidence, but not sufficient to warrant a conviction under this section, 
which could not be supported upon loose statement of the police, or of the 
persons who professed to have suffered on account of their depredations 

The learned judge then reversed the convictions and added: Section 
401 of the Code no doubt has excellent objects and uses ; but it ought not 
to be resorted to when the persons sought to be brought within its four 
corners, might have been made responsible for distinct and individual 
offences; nor is it inte,nded to affect them, unless an association for the 
habitual commission of theft or robbery is clearly made out I must add 
that a lesort to the provisions of section 4Q1 of the Penal Code by the 
police, for the purpose of sweeping into a wide net large numbers of 
persons whom they suspect, or who give them trouble, is not to be en- 
couraged ; and speaking for myself, I shall very closely scrutinize any cases 
of the kind that come before me The same view has been taken in 

the Punjab. <5) Indeed, it is a view so plainly deducible from the two 


(s) Mankura Past, 27 C 139 

(4) Jahangira, (1886) A W, N 16. 

(5) Peera, (1869) P R No 37, 
Afridi, (18^) P. R No. 9; Ishar Das, 

I. P. C.— 


(1912) P W. R 36, 17 I C. S43; 
Hadayata (1915) P R No 3: JVasawa 
Singh, (1916) P. b, R, 1 10, 35 I C J003. 
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sections dealing with criminal association with habitual dacoits and robbers, 
that any divergence of opinions on the subject would have been surprising 

4357. In another case the police pounced upon an encampment m 
a jungle, arresting the three accused, the rest having fled leaving their 
bundles behind 

Altogether thirty-two accused were convicted under this section on 
the following facts found at the Sessions trial, namely (f) that where- 
ever this gang went, the adult males usually kept themselves out of sight 
while the women and childien remained m camp, {ii) that two of the 
women had been previously convicted of offences against pioperty;(zi!) 
that on the date of the raid the men fled at sight of the police leaving 
theii bundles behind, fir) that for 40 days while this gang w^as wandering 
about, there were some 13 cases of offences against propertv committed 
in the neighbourhood of their encampment ;{r) that of the articles so left, 
a ling found with a woman of the gang, was unquestionably stolen pro 
perty. The High Couit, however, acquitted all the accused, holding ihe 
evulence insufficient to bring home this offence to the accused on the follow- 
ing grounds It was admitted that the evidence established that the 
accused did form a gang, it was equally clear that some of them w^ere 
thieves, but it did not prove that they liahiiuaJIy committed theft or that 
the primary object of their association w^as theft They were in fact 
a 'unmadic band of vagabonds and marauders who probably lived by pillage 
and plunder, but of which there was no legal evidence 

As regards the several facts found proved by the Sessions Judge, the . 
High Court held the first three points to be inconclusive, and as to (w), 
some of the thefts had taken place since the accused w^ere arrested and m 
any case, there was nothing to show that those offences increased or de- 
creased with the presence or absence of the gang; and as to (v) all that it 
proved was that some one of the gang was a thief, but it did not necessaiily 
make the whole body a gang of thieves. Of course, in cases of this kind 
the first thing to establish is a conspiracy, for then the acts and conduct of 
one become the acts and conduct of all Such a case was convicted in 
Bombay upon the following facts: (f) the 21 accused were all i elated; (n) 
they belonged to a cnminal tribe known as Bhamtas, (in) who had made 
themselves adepts in running-train thefts, (w) adopting a unifoim method 
which the Police could lecognize without difficulty; (i/) they had been all 
convicted of such theft on several previous occasions— all of which points, 
which the Courts held, converged to the one conclusion that the accused 
were members of a gang of such thieves as this section was designed to 
punish. 


4358. And since the section penalizes criminal association for the 
purpose of habitually committing theft, it is not necessary that every per- 
son guilty of this offence should have actually taken part in any theft, 
since it is association and not theft that is punishable under the section. 


(6) AiitOj 9 A L T 565, 10 T. C. 23, (7) Tukaram, 14 Bom, L. R. 373 > 

la Cr, L. J. 20^ following Dukharan, Beia, (1914) P. R. No. 13 

,7 0 . C. 163; ^omgiri, 32 U 179 (8) Tukaram, 14 Bom L R 373 

^ , (9) Beja, im) T- No 13 
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If ? person joins a gang knowing that it is a gang of thieves associated for 
the purpose of habitually committing theft, he would not be guilty of this 
offence, unless it is proved that in joining it he intended to become a fellow 
associate person and may have taken part with one or more members 
of a gang without himselt becoming a member of that gang To make him 
such member there must be proof of the community ot purpose and inten- 
tioii W here the gang is a fluctuating body — as where one or two 
dacoits draw’ recruits from the locality in which the} ply their opeiations, 
the men who come and go could not ()e punished under ihis section, inas- 
much as they are not habitual associates of the dacoits who had merely 
enticed them to co-opt with them and m fact, there is no gaii- at ah 
since a gang must comprise at least five men w’hereas the numDei ct men n> 
the case supposed was less than that number 

4359. It should be added that where a person has been once con- 
victed on a substantive charge, he could not be again convicted on the 
same facts under the last or this secton 

40'2. Whoever, at any time after the parsing oi this Act, se 
Assembling for ^hall bc 0116 of five or morc persons assem- 
pnrpsse of commit- bled foi" the purpose of committing’ dacoity, 
ting dacoity. shall be puiiished with rigorous imprison 

ment for a term which may extend to seven years and shall 
also be liable to fine. 

[ Ferson-s ii, but see ss 82, 83 ] 

Synopsis. 

(1) Analogous Law (4360) (4) Charge (4363), 

(2) Procedure and Practice (5) Principle (43^). 

(4361) (6) Assemblage for Dacoity 

(3) Proof (4362). (4365-4366) 

4360. Analogous Law. — ^This is another preventive section punish 
mg the assemblage of five persons for the purpose of committing dacoity. 

\n assemblage of less than that number for a like purpose is not, how- 
ever, punishable, for it would then be a mere preparation to commit an 
offence which, unless otherwise so enacted, is not punishable An assem- 
blage of men sufficient for the purpose of dacoity is, however, an excep- 
tion, which would have been punishable under section 400, but which 
being a distinct act of preparation is here specifically provided for. 

4361. Procedure and Practice. — ^This offence is cognizable, and war- 
rant should, ordinarily, issue in the first instance It is both non-bail- 
able, and non-compoundable, and is exclusively triable by the 
Court of Session or the High Court. 

4362. Proof. — ^The points requiring proof are. — 

(1) That five or more persons had assembled. 


(ic) IFasawa Suigh, (1916) P L R (ii) Kamal Fukeer, 17 W R 50, 51: 
no, Jahangwa, (i886) A W N 
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(2) That they had assembled for the purpose of committing 
dacoity. 

That the accused was one of them 

436 ^. Charge. — ^The charge should run thus* — 

''I (name and office of Maqisirate, etc) hereby charge you (name of 
the accused) as follows — 

'^Thnt on or about the day of at ^>t)u w^ere one of five (or 

morel persons assembled for the purpose of committing dacoitv, and 
that you thereby committed an offence punishable under section 402 of 
the Indian Penal Code and within the cognizance of the Court of Ses- 
sion ( or the High Court') 

"And T hereby direct that you be tried by the said Court on the said 
charge ’’ 

4364 . Principle. — ^The group of sections dealing with dacoity 
include this, which mrirks the earliest stage in the commission of that 
crime. The next st<ige is preparatirm punishable under s 399 w*hich 
might lead to an attemjit, which law" treats as a completed offence The 
offences of commission of dacoitv, preparation for it, and assemblage 
for the same purjuise have this in common, that they presume an inten- 
tion or agreement t(» commit dacoity by five or more persons. A mere 
assembly without further preparation is not a perparation wdthin the 
meaning of s. 399, but falls under this section A person may not be 
guilty of dacoity, yet guilty of preparation, and not guilty of prepara- 
tion, yet guilty of an assembly.^*®^ 

4365 . Assemblage far Dacoity. — ^There is nothing illegal in an 
assemblage of men — nbr is it criminal to assemble for an illegal pur- 
pose — even for the purpose of committing a crime; but this section 
makes it both illegal and criminal to meet for the purpose of commit- 
ting dacoity. But since the essence of the crime lies not in the assem- 
blage of men as in the assemblage for the purpose of committing 
dacoity, it is on the prosecution to establish this purpose, but this 
could only be done by circumstantial evidence inevitably pointing to 
that purpose In such cases the intention to commit a dacoity relates 
to a future act, and it is not possible in all cases to obtain or adduce 
evidence of actual intention. The only evidence that may be available 
in such cases is the evidence of such conduct and circumstances, from 
which the Court may justifiably infer the existence of an intent to com- 
mit dpcoit}'.^^^^ It necessarily excludes a previous discussion as to the 
possibility of committing a dacoity, that is to say a confabulation which 
precedes a formed intention to engage on a dacoity,^^-^^ 

So where the five accused were arrested at about midnight on a 
road just outside the city of Agra, all heavily armed with guns and 
swords concealed under their clothes, to carry which none of the 
accused possessed licenses, they could give no explanation of their pre- 


( ta) Romish Chandra Banerja^ 41 C. Act (I of 1872 ) ; followed in Bholu, 23 A 

Ip* 124 

(13) S, 3, "Proved,’^ Jxid\m Evidence (14) Bacliedta, (ioi 6 > P, W. R. 7* 3 ^ 

LC 833 
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sence there at that hour of the night The G^urt took judicial notice 
of the fact that at that time the district of Agra had become notoiious as 
the scene of frequent dacoities On these facts Knox and Burkitt, 
J J., held that the facts were sufficient to hold that the accused had 
assembled for the purpose of committing dacoity and that their con- 
MCtion under this section was consequently upheld.^"^^ The case before 
the Calcutta Court was worse The police received information that a 
number of dacoits had assembled in temporary huts in a jungle adjoin- 
ing a place where several dacoities had been committed They there- 
upon sent inquiries to obtain information about the whereabouts of this 
gang. In the meantime, a dacoity was committed in the house of the 
jirosecutor who identified one of the accused as amongst the dacoits. 
The \ illagers followed the steps of the dacoits and traced them to their 
haunt in the jungle The police acted upon this trail and arrested the 
accused who confessed to living on the proceeds of dacoity, and having 
no other means of subsistence. It was naturally held to be a case suffi- 
ciently proved under this section.^^^^ 

4366. Both these cases were cases of an assemblage immediately 
preceding a dacoity or at a time and place where a dacoity may he held 
to be imminent And this seems to be the obvious intention of the sec- 
tion, which does not appear to apply to an assemblage of men to con- 
cert plans for dacoity yet remote and contingent It presupposes a 
determination to commit a dacoity and an assemblage is nothing but 
hing in wait for a favourable chance to commit it. 

Of Criminal Misappropriation of Property* 


403. Whoever dishonestly misappropriates or converts 
Dbhoncst misap- ^wn use any moveable property, shall 

propriation of pro- be punishcd with imprisonment of either 
**®*^‘^* * description for a term which jmay extend to 

two years, or with fine, or with both. 

Illustmhons. 

(a) A takes property belonging to Z out of 2 ’s possession, in good faith, believ- 
ing at the time, when he takes it, that the property belongs to himself, A is not 
guilty of theft, but if Aj after discovering his mistake, dishonestly appropriates the 
pioperty to his own use, he is guilty of an offence under this section. 


Any M 

Non*co 
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Court'! 
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if proi 
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value. 


(b) A, being on friendly terms with Z goes into Z's library in Z’s absence, and 
takes away a book without Z's express consent Here if A was under the impression 
thar he had Z^s implied consent to take the book for the purpose of reading it, A has 
not committed theft But if A afterwards sells the book for his own benefit, he la 
guiltj of an offence under this section 


(c) A and B being joint owners of a horse, A lakes the horse out of B's posses- 
sion, intending to use it. Here, as A has a right to use the horse, he does not dis- 
honestly misappropriate it But if A sells the horse and appropriates the whole 
pr(»ceeds to his own use, he is guilty of an offence under this section 

Explanation l.—A dishonest misappropriation for a time 
on'y is a misappropriation within the meaning of this section. 


(15) Bholu, 23 A. 124. 


(16) Kendra Kumar, 7 W. R. 61. 
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lllustiatwn 

A finds a Govermncnl promissory note l>elonging to Z, bearing a blank endorse- 
ment A, knowing that the note belongs to Z, pledges il with a banker as a security 
fni a loan, intending at a future time to restoic it to / A has c.>mmiticd an offence 
urdei this section 

Explanadon 2 . — \ person who fiiiils property not in the pos- 
session of an} other person, and takes such property for the 
jiurpose of protectinpf it for, or of rcsiorinpf it to, the owner, 
does not take or inisapiiropriatc it dishonestly, and is not guilt} 
of an oftcfice; but he is .guilty of the offence above defined, if 
he appropriates it to his own use, when he knows ur has the 
means of discovering the owner or before he has used reason- 
alile means to discover and give notice to the owner and has 
kept the property a reasonable time to enable the owner to 
claim 't. 

U’hat are reasonable means, or what is a reasonable time 
in nich a case, is a question of fact. 

It Is not necessary that the finder should know who is the 
owner of the property, or that any particular person is the 
owner of it : It is sufficient if, at the time of appropriating it, 
he does not believe it to l)e his own property or in good faith 
believes that the real owner cannot be found. 

IlhiAmtwns 

(a) A finds a uipee on llie high-ioad, not knowing to whom the rupee belongs A 
picks up the rupee Here A has not committed the offence defined in this section 

ib) A finds a letter on the road, containing a bank note From the direction 
and contents of the letter he learns to whom the note belongs He appropnatca 
the note He is guilty of an otTence under this section 

(i') A finds a cheriue payable to bearer He can form no conjcctuic as to the 
pel son w’ho has lost the chcfiuc. But the name of the person who has drawui the 
cheque appears knows that this person can direct him to the person in whose 
favour the cheque was drawn. A approjinates the cheque without attempting to 
disct-\er the owner. He is guilty t>f an offence under this section 

(d) A sees Z diop his lursc with money m it A picks uj) the puise with the 
intuition of restoring it to Z, but afterwards appropriates it to his own use A has 
committed an offence under this section. 

(e) A finds a purse with money, not knowing to whom it belongs, he afterwards 
discovers that it belongs to Z and appropriates it to his own use A is guilty of an 
offence under this section 

(/> A finds a valualile ring, nut knowing to whom it belongs. A sells it imme- 
diately without attempting to discover the owner. A is guilty of an offence under 
this section. 

(Moveable property— s, Dishon‘>sfy—s, 24,] 

Synopsis. 

(1) Analogous Law (4367, (4369, 4370). 

4368) (3) Proof (4371). 

(2) Procedure and Practice (4) Charge (4372), 
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(5) Fo}m of Charge (4373) 

(Ot Principle (4374) * 

\7 s Meanuitf of Words (4375) 
iS) IVhaf IS Cyiminal Misappro- 
pyiatwn (,4376 — 4388) 

I » ClitatiiKj Distinguished 
(4377, 4378) 

I IH) Misappropriation is a Men- 
tal Jet' Ploza Proved 
(4379-4381) 

ill) When Appropriation Be- 
comes Dishonest (4382, 
4383) 

(12) Uyongfid Conversion 

(4384) 

1 1 3 ) T cm porary AI isa p pro pna- 

tion (4386, 4387) 

1 14) Appropriation or Conver- 
sion must he Dishonest 
(4388) 

(15) Claim of Right (4389- 

4391) 

(16) Legal Lien (4390), 


(17) Lien Negatives Dishonesty 

(4391) 

(18) Proof of Dishonesty (4392- 

4394) 

( 19) Property must have an 

Owner (4395-4396) 

(20) No Property No Mis- 

appropriation (4397- 

4399) 

(21) Derehet Cattle (4397) 

(22) Abandoned Property 

(4398). ^ 

(23) Property Not in Possession 

(4399) 

(24) Appropriation of Lost Pro- 

perty (4400-4402) 

(25) Derehet Property (4400). 

(26) When Owner is Traceable 

and When he is Not 
(4401) 

(27) Property Mislaid, but Not 

Lost (4402). 

(28) Finde/s Duty to Trace the 

Owner (4403-4404). 


4367. Analogous Law. — This is a new offence carved out of theft 
as to which the framers observed. If we call it theft, we speak 
the {xiptilar languag'e, if we call it misappropnation of property not in pos- 
session, we avoici an anomaly, and maintain a line which, in the great major- 
ity of cases, is reasonable and expedient On the whole w,e are inclined to 
m’ainlain this line.’' The authors of the English Digest had suggested a 
similar distinction, and designated this offence a fraudulent appropria- 
tion, declaring that where the taking is upon a finding or other 
casualty, the quality of the act depends upon the intention of the party 
at the time, and it is not theft unless the party took and removed the 
property with intent to despoil the owner, and fraudulently to appro- 
priate the thing taken, although such owner be unknowm 

4368. It w^as at one time the view of English Law that a person who 

E hah Law dishonestly misappropriates property which he had 

^ originally come by honestly, could not be guilty of 

felony, for the first taking was lawful so much so that if A find the 
purse of B on the highway and carry it away ammo furandi, yet it is not 
felony,<^9) if the finder believes that B had lost it and that he cannot be 
found. This was decided in a leading case decided in 1849, in which the 
accused had found a bank note on the high-road which gave no clue as to 
its owner. The accused appropriated it, but before he cashed it, he was 
informed that it belonged to the prosecutor, but nevertheless he clashed it 
and appropriated the money He was indicted for larceny, and on a case 
reserved, Baron Parke reviewed the old authorities and stated the result to be 


(i;) Digest, Ch XVIII, Art, I2, 14 ' (19) i Hale, P C 306 

(18) 3 Inst, 108; T Hawk P. C C 33; (20) Thurhorn, 18 L. J M. C. 

s, 2; Bac. Abr, tit “Felony,” (c). 
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‘‘that if a man find goods that have been actually lost, or aie reasonably 
supposed by him to ha\e been lost, and appropriates them, with intent to 
take the entire dominion o\ei them, leally believing when he lakes them 
that the owner cannot be found, it is not laicen} but if he take them wiih 
the like intent, though lost, or leasonabh supposed to^be lost, but reason- 
ably believing that the ownet can be found, it is laiceny 

Applying these principles to the case of the accused he held that as 
the initial act was lawful, the subsequent comersion, “ though the possession 
w^as accompanied bv a dishonest intent, was still a lawful possession and 
good against all hut 'the real owner, and the sulisequent conversion was not, 
therefore, a trespass in this case more than the otheis, and consequently, 
no larceny Refeiring to this case Hill, J , in another case observed 
“Two things must be made out m orrlei to establish a charge of larceny 
against the finder of a lost article First, it must be shown that at the time 
of finding he had the felonious intent to appropriate the thing to his own 
use The other ingredient necessary is that, at the time of the finding, he 
had reasonable ground for believing that the owner might be discovered, and 
that reasonable belief may be the result of a previous knowledge, or 
may arise from the nature of the chattel found, or from' there being 
some mark upon it; but it is not sufficient that the finder may think 
that by taking pains the owner may be found; there must be immediate 
means'' of finding him.” This is then the English rule w^hich has been 
followed m several cases.^^^) Rut the cases insist that the property 
should have been lost and not mislaid under circumstances which would 
enable the owner to know' wdiere to look for and find And so if 

there be any mark upon the property by which the owmer may be 
traced, the finder, converting it to his own use instead of tracing the 
owner, would be guilty of larceny 

In this respect this section lays down a rule at variance with the 
English Law- 

4369. Procedure and Practice.— This offence is non-cognizable, 
but warrant should, ordinarily, issue in the first instance. It is bailable but 
non-compoundable, and is triable by any Magistrate, and may be tried sum- 
manly if the value of the property misappropriated does not exceed Rs. 50 
in value 

4370. Misappropriation does not cease to be an offence because the 
complainant had given the accused time to pay. The High Court reversed 
an acquittal based upon this erroneous view of law 0) The question whether 
a conviction under section 379 may justifiably be altered into one under this 
section or section 424 depends upon w^hether it would involve surprise 
or hardship to the accused. Such was the case of the accused who 
removed some trees m his actual possession but to which the complainant 
was jointly entitled. As there was no asportation, there was no theft, 


( 31 ) Thurhorn, i 8 L J. M. C 140. 8 Ves 40S; Mathezvs, 12 Cox. 489; 

( 32 ) Christopher^ (1858) Bell C. C 27, Gardner, 32 L. J. M. C. 35. 

{33) Dixon, 25 L. J, M. C 39, Shea, (24) West, 24 L J, M C 4 

7 Cox, 147; Christopher, 38 L. J. M. C. (25) Pope, 6 C. & P. 346; Mole, i C. 
35; Pierce, 6 Cox 117 1 Moore, 30 L J. & K, 417; Prei^ion, 21 L J M. C, 41 

M. C* 77; Clyde, 37 t. J. M. C. 107; (i) Nanki Baku, 6 A. L. J. 758, 3 I 

Kdgk, t2 Cox, 102; Cartwright v. Green, C, 906. 
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I)Ut the High Court considered it prejudicial to the accused to alter the 
conviction to one under this section or section 424 

It IS permissible to the Court to infer misappropriation from the fact 
that the accused, who maintained the accounts and had charg-e of the money, 
had falsified the entries relating to the money or omitted to make them/3) 

4371. Proof- — Misappropriation may be inferred from proof of several 
false entries in the accounts relating to the amount charged The points 
requiring proof are — 

(1) That the property in question \\as moveable property 

(2) That the accused misappropriated or converted it to his own use 

(3) That he did so dishonestly 

4372. Charge. — It was at one time held that misappropriation of each 
separate item of money with which a person is entrusted, is a separate 
offence, so that the facts connected with it should form the subject of a 
sepal ate inquiry The duty of the committing Magistrate was in such a 
case held to be to select certain distinct items, to frame his charges upon 
them, and to adduce evidence specially upon those items This is still 
good law except so far as it has been affected by section 222 (w) of the 
Code of Criminal Procedure, 1898, which enacts that in the case of misap- 
propriation of money it shall be sufficient to specify the gross sum in res- 
pect of which the ofonce is alleged to have been committed and the dates 
between which the offence is alleged to have been committed without speci- 
fying particular items or exact dates, provided that the time included 
between the first and last of such dates shall not exceed one year. This 
clause is, necessarily, enabling, and it does not preclude specification of 
the items, if the accused is otherwise likely to be bewildered in his defence. 
For while the Code enables the Court to lump together in one charge a 
number of distinct items, it does not override “the inconvenience of hear- 
ing together of such a number of instances of culpability and the consequent 
embarrassment both to Judges and accused It is likely to cause confusion 
and to interfere with the definite proof of a distinct offence which it is the 
object of all criminal procedure to obtain The policy of such a provision 
(as s 234 of the Procedure Code) is manifest, and the necessity of a sys- 
tem of written accusation specifying a definite criminal offence is of the 
essence of Criminal Procedure.” 


The subject of multifaiiousness in a charge is one more likely to arise 
under the offence of criminal breach of trust, where the subject will be 
found more exhaustively set out. 

4373. Charge. — The charge should run thus: — 

I (name and office of the Magistrate, etc.) hereby charge you (name 
the accused) as follows . — 


(2) In Suhodhi v Balara^na, 26 M. 481, 
Court altered it; but in Ihoppulan v. 
Sonkaranarayana, (1914) M W. N. 483, 
24 I. C 176, It refused to alter it. 

(3) Appadurai Iyer, 32 I. C. (M.) 158, 


( 4 ) Jb, 

(5) Chettar, 15 W. R. 5 

(6) Per Lord Halsbury, L, C,, in 
Subrakmania Ayyar, (1901) 25 M. 61. 
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“That on or about the da} ot at }Ou dishonestly misappro- 

priated (0. converted to \our own use) certain m<jveable property, to 

beloii^i(ini^ to A ?>, and theiebv committed an oftence punishable 

uncki section 403 ot the Indian Penal Code, and within my cognizance 

“And 1 hereb} direct that }Ou be tried on the said charge” 

4374. Principle. — This section la\s down a lule at variance wnth the 
Ihiglish Law, which limks onl\ to the intention at the time the propeity is 
obtained If the intention, then, was honest, it considers a subsequent dis- 
hf/nest} insufficient to convert legal possession into an illegal one 
(§ 43oS) lUit this IS obvifjush a too nanow a vievc of dishonesty, and its 
sole jiisliticalion in Kiigland is on]} its hallowed antiquity English Law 
legaiaL such d case as one ot larcem, oi non-ciiminality The Code assigns 
it an intermediate i lace between theft and a civil wrong It is no doubt an 
offence, but as such it diffets from theft as lieing both non- cognizable 
an<l bailable And if it is not compoundalde it is because it savours of 
theft, and may at tunes be even theft All the same, there is a noticeable 
ddleience i>etwcen it and ordinarv theft There is the initial honesty, 
there is the temptation, and then dishonest} Explanation 2 is obviously 
intended to emphasize the fact that the Code departs from the English Law 
in its view of this crime (§4371) 

4375. Meaning of Words. — “ Dishonestly ” • This has been defined 
in s. 24. Misappropriates nr converts to Ins ozon use''* The words ‘*to 
appiopriate” mean setting apart or assigning to a particular person or use, 
and “to misappropriate” mean to set apart for oi assign to the wrong person 
or a vviong use, and this act must be done dishonestly The word “ mis- 
apiiropnates ” means nothing more than mipropeil} setting apart for one’s 
</wn use to the exclusion of the owner If another uses it, it must be at 
the instance of the misappiopnator The word “ converts ” is used ejiisdcm 
(icnciis w'lth “ inisappiopnates,”^^> and means nothing more than an appio- 
]>nation of and dealing with the property of another without right, as if 
It were one's own propertv It does not imply any alteration in its 
appearance, 

4376. What is Criminal Misappropriation. — ^This section both 
defines the offence of criminal misappropriation as well as prescribes its 
punishment It describes it lathei in wide terms, because it is intended 
that if an act is criminal misappropriation and another higher offence as 
well, the accused would naturall} be liable to punishment for that offence, 
this section being applied only wffien no other section is suited to the case. 
For example, a case of misappropriation is necessarily involved in the 
offence of criminal breach of trust But the offence would then be punish- 
ed as a criminal breach of trust and not as a criminal misappropriation. It 
may, again, be allied to theft, and may even amount to that offence, 
in which case it will have, of course, to be punished as a case nf 
theft. The question whether the act is theft or misappropriation 
depends upon when the dishonesty began,— was it before or after the 
thing came into possession. This is a point ui division as much betw^een 


^ his own use'* is used in the sense of 

(o) It *5 taken from 3 Coke Inst loS, turning it to one's own use. (From Lat. 

I Hawk, c. 33. Sv 2, where "converts to cQmertere, to turn), 
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the t\\i» offences of theft and criminal misappropriation m the Code, 
Ds bct^^een cnnnnal misappropriation and a civil wrong under English 
Law 

So the words '‘dishonestly” qualifies the taking of property in 
settinn v^78 \\hile it quahhes “misappropriation” here In theft the 
initial taking is wrongful, in criminal misajqiropnation it is indifferent 
and may e\en be innocent, but it becomes wrongful by a subsequent 
change of intention, or from kmjwledge of some new tact with which 
the ]jarU was not previously acquainted Misappropriation as such 
implies a wrong, for it means wrongful appropriation or use of a 
thing, and the term “appropriation ’’bo) would seem to suggest the 
taking to one’s self to the exclusion of others So that misappropria- 
tion a]q;roximates to wrongful taking or using of property, but not 
necessarily to one’s own use though this should be the case if it is 
“coinerted” as distinct from being misappropriated The latter term 
would appear to be wnder than the former, for wrongful conversion 
suggests that the property was originally received for one purpose, 
but was attenvards diverted by the taker to his own use as opposed 
to the purpose for which it was taken In short, wrongful conversion 
implies a breach of bailment as distinct from misappropriation in which 
there was no such relation originally bO 


4377 . It IS thus possible that a thing may be wrongfully converted 
Cheating Distin- niisappropnated, but the fact that it is not 


guished. 


wrongfully converted to one’s use does not nega 
tive criminal liability, for the thing be 

misappropriated without being converted to one’s owm use. The two 
concepts are intended to be supplementary and are not mutually ex- 
clusive or exhaustive This may be illustrated. A Hindu girl having 
picked up a gold necklet made it over to a sweeper girl The accused, 
who w^as a brother of the finder, represented to the latter that the 
necklet belonged to a Jat of his acquaintance, believing which the 
finder delivered it to him This representation was false, and the 
question w^as, what offence the accused had committed, and it was 
held that the accused was guilty of this offence as m setting up the 
title of a fictitious person as owmer, there w-as evidence that he 
misappropriated the necklet, as regards the true owner, and there 
was also evidence that he appropriated it to his own use, although there 
w*as iKj specific act amounting to conversion to his own use.b^) it 
may be asked why such an offence is not cheating? There was the 
finder in possession of the property She was deceived into believing 
that the accused was entitled to its delivery, and acting in that belief 
she made the delivery This case shows the danger of over- 
refinement injthe classification of crimes But the salutary provisions 


(9) Bhagxram v Ahar Dome, 15, C 
3H8 (400) 

(10) From Lat ad, to, and profiare 
(proprius), one’s own, proper— set apart 
for a particular use or person 

(n) So 24 & 25 Vict, c 96, s 3 pro- 
vides that “whosoever, being a bailee of 
any chattel, money or valuable security, 


shall fraudulently take or convert the same 
to his own use, or the use of any person 
other than the owner thereof, although 
he shall not break bulk or otherwise deter- 
mine the bailment, shall be guilty of lar- 
ceny, and may be convicted thereof upon 
an indictment for larceny” 

(12) Ram Dyal, (1886) P, R. fTo 24. 
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of section 71 will always avert a failure of justice, though in such 
cases justice comes later on, for the immediate question turning upon 
such a difference may concern the power of the police to take cog- 
nizance of the offence, since while cheating is now cognizable, an 
offence under this section is not, and the distinction may at times 
have a practical bearing on the question. 

4378. In ordinary cases, the distinction between the two offences 
would turn upon the absence of fraudulent or dishonest inducement 
w^hich is the essence of cheating But it is clear that there may be 
such inducement for delivery and consequent misappropriation, in w^hich 
case the offence would probably be regarded as more appropriately 
cheating rather than criminal misappropriation. But betw^een cheating 
and criminal misappropriation there is this (iifference that while decep- 
tion is the essence of the one crime it is by no means the essence of the 
other There may be deception incidentally but it is not its essential 
element Moreover, a person may quite honestly come into possession 
of the property in which case his taking would be honest thus exclud- 
ing possibility of the application of section 415, but his subsequent 
retention may be dishonest thereby converting his taking into criminal 
misappropriation Now, applying these principles to the case last cited, 
the accused may have honestly believed that the necklet belonged to 
his Jat acquaintance w^hen he made the first representation, but having 
thus obtained deli\ery of it, he may have changed his mind and decided 
to keep what he may be in duty bound to deliver to its lawful owner. 

This case is not unlike that of the illiterate boy of fourteen named 
Boucher, who having found a lost cheque, showed it to the prisoner 
who falsely told the boy that it was an old cheque and that he wished to 
show it to a friend, and so retained it. The boy demanded the cheque 
from the prisoner but the latter put him off with sundry excuses till 
the boy ceased asking for it. The cheque belonged to one Goldsmith 
who had offered a reward to its finder and the jury found that the 
prisoner took the cheque from Boucher m the hope of getting the 
reward; and, if that is larceny, w^e find him guilty, and, upon a case 
reserved, it was held that these facts did not show any felonious taking. 
The mere withholding of the cheque in the circumstances did not 
amount to such a taking as is required to constitute the offence of 
larceny.^*4) But in view of Explanation I, it is evident that such reten- 
tion is sufficient to constitute misappropriation and if such a case arose 
in this country there can be no doubt but that the accused would be 
convicted under this section. In this case there was no appropriation 
to the use of the accused, but a simple misappropriation, within the 
meaning assigned to that term in this section ^ 

speaking, an appropriation is a mental act and 
implies an allocation of a thing as one’s own. In 
this sense, appropriation may be completed, as 
soon as a person decides to set a thing apart t(' 
one’s exclusive use* So it was observed by the 


(13) 51 1, C. (A) 173, JO Cr. (14) (1862) Gardner, L & C. 243. 

L, i, 4M. 


4379. Strictly 

Misappufopriatioii b 
a Act : How 
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Puniab Chief Court. There may be a misappropriation by a mental act 
without any expenditure of the money thus appropriated The fact that 
the money "has not been expended is a circumstance to be taken into 
account as evidence in. favour of the view that there has been no mental 
apprr>priatir)n, but the circumstance is not conclusive that there has been 
no cuch appropnation. A^e^ain, this must be established by some overt 
and visible act, but actual expenditure of the money is not the only 
proof of it ^^5) 

The accused, who was the servant of A, was entrusted with A"s 
money for the purpose of purchasing ^rain at J He left for J with the 
money and went off to H wdthout giving* any information to A of his 
departure, and subsequently gave false account of it He was arrested 
at H and the w^hole of the •money was found in his possession It was 
contended for him that he could not be convicted of criminal breach 
of trust as a servant as the money had been found intact wdth him and 
there was no evidence that he had converted it to his own use. But 
it was held that the first possession being lawful the misappropriation 
consisted not in any actual expenditure of the money but in a mental 
act or intent to deprive the master of his property without any out- 
ward or visible trespass, and which was rightly inferred from the 
cf>nduct of the accused.^^*^) 

4380. Both criminal misappropriation and criminal breach 
of trust imply existence of property m a person other than the accused 
It is of the essence of misappropriation that the property itself should 
not be at the absolute disposal of the accused If it is, there can 
be neither mis^appropriation nor criminal breach of trust, though it may 
then be a case of cheating. So there can be no tmst when there is a 
loan, for a loan confers on the borrower a beneficial interest in the 
thing lent. The borrower may refuse to lend a thing but he cannot 
then be prosecuted for criminal breach of trust, though he may be for 
criminal misappropriation, if it is proved But it cannot be inferred 
from a mere false denial of a loan, for it may amount to no more than 
an attempt to evade civil liability for the money or the chattel lent 
It is undoubtedly evidence of that offence, but it is not conclusive 

4381. It will be observed that though the section speaks of 
“ misappropriation ” thereby implying appropriation which is wrongful, 
its wrongfulness must not be judged by any standard other than that 
of dishonesty as laid down in sections 23 and 24 In other words, a 
misappropriation is only criminal if it is dishonest, and if it is not 
dishonest, it is not criminal, though it may be otherwise wrongful. 
Nothing then turns upon the use of the word "'misappropriates ” which 
as the illustrations and Explanation II make clear is merely used in the 
sense of “ appropriates.” 


(15) Per Plowden, J, in Kesko 
(3889) P. R No. 36, Ramhlas, 38 M. 
639 ; Ram Byas Rat, 47 I C, (Pat ) 667, 
19 Cr. L. J. 943. 


(16) Kesko Ram, (1889) P. R No. 36 

(17) Hira Lai, (1908) P R No 36 

(18) Gir]i, (1904) 6 Bom, L, R 1093 
(1094). 
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4382. The appropriation must then he, in any case, made dis- 

honestly, from which it follows that in oider to be 
When Appropria- dishoiiest, the property must be appropriated or 
Converted with the intention of causing wrongful 
gain to one person or wrongful loss to another, 
that is, with the intention to cause gain b> unlawful means of property 
tr» which the person gaining it is not legally entitled, or the loss by 
unlawful means of property to which the person losing it is entitled 
(§§ 243 - 2 ^ 4 ) The gain or loss of property and the gam or loss of the 
possession of pro])erty are. however, not necessarily identical things, 
and the distinction is specially clear when the loss of possession is 
only tem]V)rary and is intended by such person who causes such loss 
to be tempr)rarv only Where there is no intention to cpse wrongful 
gain or wrongful loss of property, and meKely an intention to deprive 
the owner temporarily of the use <jf property, there is no dishonesty. 
No doubt Ex])laiiatinn I refers to a temporary misappropriation, but 
it does not extend the mc<ining of an ap])ropriati(m to wrongful gam 
or loss of possession of property as distinct from wrongful gam 
or loss of the projierty itself <'"*1 But the former may be evidence 
of. an attempt to cause' wrongful gam or loss of property. 

vSo where the accused, a postal peon, while helping a sorter secreted 
two bearing letters, which were promptly lecoverecl from his person 
He confessed his intention to be to misappropriate the bearing fee 
due thereon he was convicted of an attempt to commit this offence, 
and in affirming his conviction the Court said : '' The intention of 
the accused was admittedly a dishonest intention, vis , that of causing 
wrongful gam to himself and wrongful loss to the Post Office To 
carry out that intention, he, for the time being, took the letters into 
his own personal possession and out of the possession of the Post Office, 
or, in other words, he appropriated the letters The letters were, 
until delivery, property to the possession of which the Post Office was 
entitled, and should have been handed over in the ordinary course to 
the delivery peon, whose possession would, of course, in point of law, 
have continued to be that of the Post Office until such time as the 
letters were delivered. The accused, by taking possession of the 
letters with the dishonest intention which he admitted, was guilty, 
we consider, of the offence of stealing and of fraudulently appropriating 
the letters within the meaning of the section, and also of the offence 
of theft, and of attempt to commit misappropriation of the property 
within the meaning of the P-enal 

4383. Such a case is, of course, widely different from one m which 
the accused, a joint-proprietor of a certain property takes exclusive 
pc^ssession of it, though he might not have such title as to justify his 
possession.^-*^ On the other hand, the fact that the accused was law- 
fully in possession of the property does not negative his liability for 
his offence which depends upon an appropriation c»r conversion which 
IS dishonest. So m a case where the accused, who was the judgment- 
debtor in a case, and as such, wffiose standing crops were attached 


(IQ) Jhandu, (i886) P. R, No. 27, 
(2D) VtHkaiasamif 14 M, aap, 


(21) Farbutty Churn Chuckerbutty, 14 
W. R. 13 (14). 
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bv his creditor, harvested them in spite of the attachment removing 
the crops ao-aink their being made available in execution of the decree, 
Benson T Theld both this section as well as section 424 applicable, 
but his colleague Davies, J , was content to affirm the conviction under 
the latter section.^’") 

4384. The terms '' misappropriation ” and “ conversion ’’ do not 
imply merely wrongful receipt of property, but 
Wrongful Con- receipt under circumstances so as to make the act 

conscious assertion of a right or title which 
\ests it with the necessary element of criminality The accused, an old 
thief, found a purse containing valuables lying on the floor of a temple 
during a religious fair, and which he picked up and concealed* in liis 
waist-clnth, and as he was making off with it he was arrested by the 
])(>lice, and on a search being made, the purse was found concealed 
in his dJwil He did not appear to have opened it before his arrest 
He was convicted of this offence, but the Court annulled his conviction, 
holding that his temporary possession of the purse did not amount to 
either misappropriation or wrongful conversion within the meaning 
of this section. 


\s Chatterji, J, put it* Section 403 requires that the property 
sh<»ul(l be shown to have been misappropriated or converted to his 
own use by the accused The mere possession of the property is not 
sufficient for proving the charge without something to indicate the 
appropriation or conversion, though long possession without any 
attempt to find the owner, may amount to evidence of intention to do 
so There is no proof of any overt act indicating conversion or' ap- 
propriation to his own use, nor did any interval of time worth consider- 
ing elajise between the taking and the arrest, to raise any presumption 
from the mere act of detention, of an intention to misappropriate or 
convert. Explanation 2 to s. 403, I think, makes the necessity of 
some positive proof of this sort quite clear. Illustration (a) shows that 
the ])icking up of a rupee, whose owner is not known, is not an offence. 
Similarly, illustration (^) shows that the finding of a purse with money 
belonging to an unknown owner is not an offence, but the appropria- 
tion of it to the finder’s own use is necessary to complete it.” ^-3) 

Such was the case of a constable who had caught a strayed sheep 
intended for sacrifice, and on his transfer from the Police Station 
House to which he was attached, he took it with him.<^4) Such again 
would be the case if the agent who was given a sum of money by the 
princii)al, failed to deliver it to him, and he could not be found when 
the principal wanted to call him to account for it The accused 
was found riding a mare with its filly following it He was questioned 
by the lambarder of a village through which he passed and he made 
a false statement, whereupon he was prosecuted under this section, 
for niisappropriation of a mare which he had seized while grazing 
out in the common. The accused defended himself by falsely stating 


(22) Obayyaj 22 M. 151. 

{23) Fhuman, (1908) P, R No li 
(24) Sarju Mullah, 17 A. L. J. 145, 49 


I C 778, 20 Cr L. J 218 
(25) Gowkaran Lai, i Pat L T 200, 
56 I, C. 775, 21 Cr L. J 519 
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that he was takinsr the mare to the pond at S, which a^ain was a 
klse statement Tt however appeared that he had seized the mare 
as he got tired on the way, and that he intended to ride her to his 
house upon reacliing which he intended to set her free His subse- 
quent false statement wms attnlmted to his fear, and as the act as 
proved w\as held not to amount to misappropriation he was 
acquitted 

4385. Again, there is a difference between misappropriation and 
the mere non-fulhlment of a legal obligation. For instance, where the 
prisoner purchased Indes of a certain value from the prosecutrix, but 
deducted from the price a sum on account of a former debt which the 
prosecutrix repudiated, the prisoner’s act wms held not to amount to 
misappropriation or criminal conversion within the meaning of this 
section The terms “misappropriation” and “conversion” have both 
reference to po )perty as distinct from a claim to property, which being 
a legal obligation is a chose in action, the non-fiilfilnaent of which con- 
stitutes a breach of contract but not a misappropriation. 


4386. These were cases of chattel in which temporary possession 
T excusable on the ground that it* 

appj^riatiwi. amount to a misappropriation. But such 

cases are to be distinguished from those m which 
the accused misappropriates a sum of money for a time intending to 
make it gfiod eventually But in this case, the money must have 
remained wath the prosecutor for at least so long as to justify the 
Court to hold that the accused had converted the money to his own 
use.‘ The accused was an income-tax clerk, and as such received a 
sum of money which he did not credit into the treasury for six months, 
when he made a false entry m the remittance book as to the date of 
receipt. He admitted having had the money for six months, but he 
pleaded that he intended to credit the amount as soon as he could 
without detection. He "was convicted of this offence and his conviction 
was affirmed.^3) The case would have been the same even if the 


accused had been in private service. It is the duty of a servant receiv- 
ing moneys for his master to account them to him, and if he mixes 
the collection with his own moneys and so applies his master’s money 
to his own use dishonestly and falsifies the account so as to conceal 
his fraud, he would be guilty of this offence In this respect the 
English rule appears to be identical/s) though the conviction in such 
cases there, would be had for larceny or embezzlement. 


4387. In such a case, the question depends not so much upon the 
length of misappropriation as upon the intention and purpose of the 
accused. Of course, the lapse of time is evidence of dishonesty, but it 
may be coupled with the small amount of the money and also evidence 
of forgetfulness. The accused was the kurnam of a village, and as 
such received a sum of money from the head of the village for the pur- 
pose of remitting it to a Government Treasury. This was not his duty, 


(i) Muhammtda, (1906) 7 F. L R 
100 

(a) B&y$km 17 W. R. u 

(3) Kmm Kmkmf 12 M ^ 


(4) Kareem Bux, 2 N. W. P H. C. R. 
30. 

(5) Proud, L. & C. 97, Tyree, L R, J, 
C C R. 177. 
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Imt he undertook to make the remittance, but told the headman that 
it would f)e troublesome to remit it on the day of receipt He retained 
it fn^m I 3 th March to 8th May when the Tahsildar having held an 
inquiry into the arrears due by the villagers, the kurnam made the 
remittance He was held to have committed this offence, though the 
Pligh Court felt themselves precluded from quashing his acquittal 


Appropriation or 
Conversion must be 
Dishonest. 


4388 . Such questions depend upon the question whether the appro- 
priation or conversion was dishonest Now in 
order to be dishonest, an act must be something 
more than merely illegal, it follows that an act 
cannot be criminal under this section, if it is other- 
wise legitimate or legal. For instance, the managing member of a 
joint Hindu family is entitled under Hindu law to collect, keep and sell 
the produce of the family lands, notwithstanding the wish of any of 
the coparceners to the contrary, such coparcener being only entitled to 
an account of the family income at the time of partition and not to the 
payment of a share of the produce, whenever it is collected. Conse- 
quently, if while the partition was going on, such manager sells the 
produce of the family lands still undivided, and failed to keep an ac- 
\:ount of the rents paid to him by tenants, he could not be convicted 
of criminal misappropriation on the ground that the sale of the produce 
had been opposed by the complainant coparcener. 


As the Court said: Such managing member may be liable to a 
charge of misappropriation if, after a division of property has taken 
place and the share of each member of the family has been ascertained, 
it is found that the manager has wrongfully applied to his own use 
the share that belongs to one of the other coparaceners, but so long 
as no account of produce or money has been taken,^ or the shares 
ascertained, no member of an undivided Hindu family has the right to 
claim any particular share or property as his separate property, and no 
prosecution against the manager for misappropriation would lie The 
mere fact that there has been a general agreement to divide does not 
entitle one of the coparceners to claim any defined portion of the 
estate, nor does*, it even enable him to say that he is entitled to any 
quantum in an isolated item of the property, until division entrusts the 
property to the manager.''^7) 

But, of course, this case is no authority for holding that a person 
may not criminally misappropriate joint property, for the fact that 
the property was joint may lend colour to an assertion of good faith, 
thus repelling a charge of dishonesty; it is not of itself an answer to 
the charge. The accused Sania had removed certain property from the 
hpuse of her husband’s deceased brother which she claiined to be the 
jomt-property o/ her husband and the deceased, and ..the removal of 
which she justified on the ground that she had removed^ it to prevent 
its being squandered by the widow of the deceased on her paramour 
It was found that there w^s no sufficient evidence to justify any finding 
as to whether the property was joint as asserted by tfie accused, or 
separate as claimed by the prosecution. It was, however, held that 


ATwAHamwa, (1883) i (7) Anon, (1880) 1 Weir 453 (454). 

I. P. C.-133 
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that question was immaterial as its appropriation was dishonest and 
so constituted an offence under this section/®^ 

Presumably, in this case, the Court was of opinion that the jdea 
of the accused that she had removed the property to save it from being 
wasted, had not been nude out, but the plea was well worth considering, 
for the question whether the property was kept with a dishonest inten- 
tion, or only on an erroneous belief that the prisoner was justified in 
keeping it, is material, for in the latter case, the act would not consititute 
the offence of criminal misappropriation.^^) This was the view taken 
by Jardine and Ranade, JJ., in a case in which the accused claimed to 
retain the money collected by him( on behalf of the prosecutor in 
satisfaction of what was due to him under a decree against the former. 

4389. Claim of Right. — This suggests the question: is a person 
guilty of no offence if he illegally converts to his own use money, believing 
that he had a right to it ? It is apprehended that in such a case, the 
act of the accused would be sufficiently dishonest to amount to criminal 
misappropriation under this section. So it has been held by Jackson 
and Markby, JJ., that a servant who retains money which he was 
authorized to collect, and which he did collect from the debtor of his 
master, because money is due to him as wages, is guilty of criminal 
misappropriation. But in this case, the element of dishonesty was 
otherwise present. The accused who was a peon employed by the pro- 
secutor to collect outstandings, sent him to do so. He realized a sum 
for which he passed an acknowledgmtent in his own name instead of 
the one signed by the prosecutor which he returned to him, stating 
that the debt was not recovered. It was ascertained that he had 
realized the amount, for which he was prosecuted, whereupon he defend- 
ed himself by claiming to have paid himself his arrears of salary out of 
the sum so realized. He was discharged by the Joint Magistrate, 
but Jackson, J., in convicting him said: *‘It would be most mischie- 
vous if the law were understood to be as supposed by the Joint 
Magistrate, that servants employed in collecting their masters' debts 
were at .liberty to keep back such debts, when collected, in satisfac- 
tion of claims of their own, and to inform their masters that the 
amounts so kept back had not been realized from their debtors."^*®^ 
But would it have made any difference if the accused had told the 
truth, refusing at the same, time to deliver up the money and claiming 
to appropriate it in view of his wages overdue ? It seems not, because 
no servant has the right to pay himself out of his master's money 
which he receives and retains for a specific purpose, and which he is 
bound to account to him. His position in such matters is not different 
from that of ^ a trustee of the money which he is bound faithfully to 
account to him for whom he received it. The contrary view could 
only be supported on the assumption of a lien which no servant pos- 
sesses m such cases. 

.4390* Such lien is no doubt declared in certain cases by law, and 
Legal lien. when it is SO, the retention of property in asser- 

tion of the right of lien would then be not only 
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nr»t illeg-al but is perfectly justifiable. Such lien, is, for example, 
declared in favour of a bailee who has in accordance with the purpose 
oi his bailment rendered any service involving- the exercise of labour 
or skill in respect of the goods bailed and which he may, in the absence 
<»f a contract to the contrary, retain until he receives due remuneration 
for the service he has rendered in respect of them Such a right 
mav be claimed by a -diamond cutter who has spent labour on polishing 
a stone which he has a right to retain until he -is paid for the services 
he has rendered/^^) The same right enures in favour of a tailor who 
is presumably entitled to a lien on the garments isajade by him in lieu 
of, his wages So bankers, wharfingers, attorneys of a High Court 
and policy brokers may, in the absence of a contract to the contrary, 
retain as a security for a general balance. of account, any goods bailed 
to them, as such," but no other persons have a right to retain as a 
security for .such balance, goods bailed to them, unless there is an 
express contract to that effect.^^3) An.» agent is, in the absence of 
a contract to the contrary, entitled to retain goods, papers and other 
property, whether moveable on immoveable, of the principal receiv- 
ed by him until the amount due to himself for commission dis- 
bursements and services in ^respect of the samfe has been paid 
or accounted for to him So the Indian Railways possess 

statutory liens conferred on them for recovery of rates, terminals 
and other charges.^^s) 

4391 . Rut these are exceptional cases in which a person is given a 
certain right of appropriation and which he may 
Lien Negatives exercise within the limitV^^ind for the pur- 

18 onee y, which the right has been conferred. In 

such cases there can be no misappropriation; but between such cases 
and dishonesty there is a wide gulf, for it ca'nnot be readily assumed 
that as soon as mn act ceases to be legal, it becomes dishonest! In 
order to constitute dishonesty there must be intention 'to cause gain 
or loss by unlawful means of prd|)erty to which the person gaining is 
not legally entitled In other words, in order to constitute dis- 
honesty thfete must be not only an unlawful means* employed to cause 
an illegal gain or lofe^*, but also an intention to cause *such gain or loss. 
An act which falls short of this is not dishdriest, howmuchsoever illegal 
it might bel The prisoner’s house was searched on a charge of dacoity, 
and certain bonds evidencing debts were recovered from his possession. 
They did not belong to him and the complainant alleged that they had 
been stolen by dacoits The prisone^i; said that he had picked them up 
at a ferry ghat. The case of dacoity having failed the prosecution laid 
the charge of criminal misappropriation of the bonds against the 
prisoner, but GloVer and Loch, JJ., acquitted him holding ^hat the 
mere possession of bonds whiclyhe had certainly , picked up. as, alleged 
did not amount to‘*cfimmal misappropriation, merely because the 
prisoner had made no effort to find out* the owner. He had made no 

i , V 

f - i 

(n) S. i;o, Indian Contract Act (IX of (14) Ib, s 221. 

' (15) Indian Railways Act (IX of 1890) 

(r2) lh„ ill ,(o). • s. 55 

(13) Ikt s. i7r. ^ , (16) Ss. 2j3j, 24. Comm y, 
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attempt to realise the amount of the bond, or done any act which might 
be construed into a conversion of the prope»*ty to his own use. ^^7) 

The same view was taken in another case in which the accused had 
picked up a purse containing money from the floor of a temple, and 
which he put into his waist-cloth pocket He was arrested almost 
immediately and before he could open it to examine its contents It 
was held that the m(ere picking up of an article and taking possession 
of it for a time did not amount to dishonest appropriation or conversion 
so as to be punishable under this section. Both appropriation and 
conversion include the substitution of one purpose for another as the 
object to which the object is to be devoted, and unless it is assumed 
that the petitioner picked up the bag with the intention of appropriating 
or converting it to his own use, a conviction under section 403 is justi- 
fied only by the finding that he so appropriated or converted it after he 
had picked it up, neither the assumption nor the finding is, in my 
opinion, justified by the fact that that he had taken no steps to restore 
the bag to its owner v^en he was arrested. Having regard to the 
denseness of the crowd, ^e petitioner may very possibly have thought 
that the bag had remained m the ground for a considerable period before he 
found it, and may have tnought it useless to proclaim the discovery at 
once.^’^’^®^ The accused in this case had been twice before convicted of 
theft, but the Coiirt agreed that that fact could not be taken into 
account in determining the criminality of the accused's act; for to do so 
would be to let in evidence of bad character which section 54 of the 
Indian Evidence Act^*^) makes inadmissible. 

4392. Proof of Dishonesty.— The question whether the act of the 
accused is dishonest so as to amount to criminal misappropriation under 
this section, is one of fact, and its determination nuust, therefore, depend 
upon the proved circumstances of each case. The fact that an act of 
the accused was dishonest and that it was connected with property, 
does not make it a dishonest misappropriation of property. That term 
implies something more than a mere non-fulfilment of an obligation. 
Where, for instance, the accused purchased some hides of the com- 
plainant and out of the price refused to pay a sum alleging it to have 
been taken in lieu of a former debt, and upon which he was prosecuted 
for this offence, it ,was held that it was a matter of trade between the 
prosecutor and the accused and that the latter could not be convicted 
of this offence/'**^! 


The accused had agreed^to give his daughter in marriage to the 
complainant's son, whereupon the complainant delivered to him jewels, 
clothes and sweets against the betrothal. The accused retained the 
presents but broke off the imtch. The complainant demanded the 
retuxm of* his clothes and jewels which the accused refused. He was 
offence but the High Court acquitted him in revision 
holding that the presents were retained because the accused had shown 
that the complainant was to blame for the failure of the ceremony and 
the accused felt justified in retaining the jewels as he had incurred ex- 
|,pen$e and claimed compensation for breach of the contract. In other 


hr) aumI, 10 w. r, aj a. m 
( iH) fkman, P, R, 
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(^) Boysfnm UQQ^hee, 17 W. R. ii 
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wnnls, his retention of them was not dishonest Other cases have 
been similarly decided upon the facts which call for no comment 
Mcmey paid to a person by mistake may be the subject of criminal 
misappropriation, in the same way as money received for one purpose 
IS misappropriated by being converted by the payee to his own use. 
The prisoner, a railway booking clerk, received from a passenger 
apphing for a railway ticket Rs. 17 instead of 17 pice, which the prisoner 
received and kept being aware of the mistake under which it was paid 
to him. But on an inquiry being made he refunded the amount to the 
prosecutor He was held to have brought himself within the penalties 
of this section.(^3) 

4393, But in England, it is an ancient doctrine that an innocent 
receipt of money and its fraudulent appropriation do not constitute 
larceny, so that w^here a bag of money intended for one was delivered 
to and received by another and the latter kept the money consciously 
even exclaiming, ''the biter has got bit: he has paid me double wages, 
it was held that inasmuch as the prisoner had not at* the moment of 
receipt the animus furandi, he could not be convicted of larceny. But 
this view proceeds upon the view of common law that there can be no 
larceny without trespass, and there can be no trespass where the priso- 
ner has obtained lawful possession of the goods alleged to be stolen, or 
in other words, the thief must take the goods into his possession with 
the intention of depriving the owner of them I-f he has got the goods 
lawfully into his possession before the intention of depriving the owner 
of them IS formed, there is no larceny.^^) 

This view sometimes leads to curious results. Suppose the priso- 
ner asks the prosecutor for the loan of a shilling and the latter gives 
him a sovereign by mistake, which the prisoner receives, believing it 
to be a shilling. He discovers his mfistake sometime afterwards, but 
then he decides to misappropriate it to his own use. Such a case arose, 
but upon a case reserved for the opinion of fourteen Judges, the Court 
was equally divided, seven being for affirming the conviction and the 
remaining seven for quashing it. The conviction therefore stood, but 
the point remained undecided. But a similar point was disposed of m 
another case in which the prisoner applied for the withdrawal of . 10.?. 
out of the lls. which stood to his credit in the Post Office Savings Bank. 
The postal clerk by mistake placed on the counter ^£8 16.?. 10rf.> which 
was the sum due to another customer. The an^ount was debited in the 
accused's pass-book, and the prisoner took away the money. He was found 
then to possess an aninvus furandi and eleven against four Judges held him 
guilty of larceny. ^3) 


(21) Nastr Khan v. Fyaz Hassatn, 72 
C. (1922) A. L R. (C.) 57 , 24 Cr. 

L. J. 348. 

(22) :>oban Lai, 13 A. L. J. 1131, 31 
I. C. 651, 16 Cr L J 795; Ram Kheiawan, 
52 1 . C (Pat.) 430, 20 Cr. L. I 654* 

(23) Sham Soondufj 2 N. W. P H. 
C. K. 475 

(24) Fer Lord Coleridge, C, J, in 
Ptorn, 16 Q. B D. 643 (646). 


(25) Ibj to the same effect, Cockburn, 
C J., in Middleton, L R. 2 C C. 38 (45) , 
Mucklow, I . Moo. C. C. 160 ; Davies, 
Dears C. C. 640 ; Thurborn’, a Den. C. C. 
387 ; Clyde, L. R. i C C* 139. 

(1) Per Cave, J', in 16 Q. B 

D igo (200). 

(2) AshweH, 16 Q. B. D 190 (226), 

(3) Middleton, L. R. 2 C C R. 38 ; to 
the same effect, Hollts, 12 Q. B D 25 ; 
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4394. In this country, such a question is as unnecessary as it is 
iirel’evant (§§ 4367, 4368) ' An act at <me time honest may at any other 
time become dishonest, so as to bring tlVe offender withiil the penal visita- 
tion of this section The Shcbait or the priest of an idol being in charge of 
the property belonging to the idol is bound to use it for the purposes of 
that idol, and he would be guilty of criminal misappropriation if he 
dishonestly uses it on himself The accused met the prosecutrix in 
the Benares Railway Station He had himself a ticket for the Benares 
Cantonment Station. He induced the prosecutrix to let him see if she 
had the right ticket for Ajudhia which she gave him to look at He 
then surreptitiously changed that ticket for his which he delivered to 
her. He was promptly detected and gave up the ticket The Sessions 
Judge convicted him of cheating under section 420, but Burkitt, J , held 
the offence to be one under this section, inasmuch as he had dishonestly 
misappropriated the ticket the prosecutrix had given him to look at.<5) 

4395, Property must have an Owner. — ^Dishonest misappropriation 
of property implies appropriation by a person to which he is not entitled. 
Now property to which a person is not entitled must be property to 
which another person is entitled If, therefore, a thing was res nullms, the 
accused could not by appropriating it, be- said to have caused wrongful gam 
or wrongful loss, for wrongful ” is a relative term, and there can be no 
wrong where there is no infraction of a legal right. 'Consequently, no one 
could be convicted of theft, much less of tliis offence by appropriating a thing 
which was, or believed to be, ownerless Property of the former kind has 
been sufficiently described in dealing with the subjt'ct of theft Animals 
ferree naiurcc, fish in a navigable river or creek, or in the open sea are 
instances of such property. A human body, whether dead or alive, is also 
not property so as to be capable Of theft or misappropriation 


In this respect the presc'nt law is an improvement- upon that^ prevailing 
during the days of slavery, when human beings were regarded as property 
and, as such, could be made the fit subjects of traffic^ and huckster. In 
those days a person seducing a slave might -conceivably bave been guilty of 
criminal misappropriation. Indeed, as has,*bcen elsewhere remarked, pro- 
perty IS the creature of law, and objects may* become or cease to be property 
in accordance with its mandate. For instance, water and gas were at one 
time not property, but they may now be both reduced into possession and 
then they may be the subject both oi theft and criminal: misappropria- 
tion* The term “ property ” as here used, does not merely mean a thing of 
value, but a thing which is capable of ownership, and in fact has an owner. 
So where the accused who professed to help the coitipiainant in his case m 
Court, made off with a bundle of his cancelled cheques, which he was prepar-' 
ing to file in Court, it was held that though they had been honoured and 
cancelled, they were still property, even assuming that they were of no 
valqe further than the paper upon which they were written, and that as such, 
they Cbuld be made the subject of theft, misappropriation and criminal breach 
of trusts and,as they had obviously evidentiary value the Court held* it to be 
no case under section . 

r i — — — 
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4396. This was the view taken by Grose, J , of the paper and stamps 
tji the notes of county bankers which had been paid off but which might 
have been re-issued The question referred to the twelve Judges was 
whether such papers and stamps in transitu constituted property, and Grose, 
J , m delivering the judgment of the Court, said : “ The question sub- 
mitted in this case to the considei'ation of the Judges was, whether the 
paper and stamps are, under the circumstances of the case, the subjects of 
larceny at common law, or in other terms, whether they are the property of, 
and are of any value to, Messrs. Large and Co (the county bankers) who 
were unquestionably the owners of diem These gentlemen had paid for 
the paper, the pnnting, and the stamps of these papers, which once existed, 
both m character and in value^ as promissory notes. Their character and 
value as promissory notes were certainly extinct at the time they were stolen ; 
but, even m this state, they bore about them a capability of being legally 
restored to their f onner character and pristine value. It was a capability in 
which these owners had a special interest and property. The act of re- 
issuing them would have immediately manifested their value as papers, for 
it w’ould have saved their owners an expense of reprinting other notes, and 
of purchasing notes, to which expense, it was proved, they were put, on 
iheir being deprived of these papers, by the crime of the prisoner In what 
sense or meaning, therefore, can it be said that these stamped papers were 
not the valuable property of their owners? They were indeed, only of 
value' to those owners ; but it is enough that they were of value to them, 
their value as to the rest of the world is immaterial The Judges, therefore, 
aie of opinion, that to the extent of the price of the paper, the printing, and 
the stamps, they were valuable property belonging to the prosecutors ; and 
that the prisoner has been legally convicted.” 


4397. No Property: No Misappropriation. — The mere fact that a 
Derelict Cattle thing was Capable of ownership, does not make it 

^ ® property so as to make its appropriation a punish- 

able wrong As an example of this may be mentioned a bull set at large 
in accordance with the religious usage of the Hindus, which would there- 
upon cease to be property within the meaning of the Code, inasmuch as 
not only was it not then the subject of ownership by any person, but the 
original owner having surrendered all his rights as its proprietor, it be- 
came a mdlms proprietas and incapable of theft or misappropriation as 
even a fcrrce natures Of course, a person abandoning his property in 
such a bull may again -acquire property therein by bringing it under his 
control, but the mere fact that it receives some attention from the cowherd 
of its late liberator, and is daily fed by him by his direction, and is 
not used for breeding purposes without his permission, is not inconsistent 
with Its total surrender Consequently, a person who killed it for food 
could not be charged with theft, criminal misappropriation or mischief, nor 
of any offence intended to protect rights in property, though such a 
person may be conceivably guilty of other offences if his object was to 


(8) Clarkes case, 2 Leach 1036 ; so the 
halves of bank-notes are property for they 
might be at any moment joined, Mead. 4 
C. & P 535; Jones, 1 Den C C 551. 

(9) Bandhu, 8 A 51; Nihal, 9 A. 
349 ; Romesh Chander Saynal v. Hira 
Mmdal, 17 C. 852 ; Stta, 18 B 212, 
Sarajul, Hague, 67 I. C. (Pat ) 497, 23 Cr. 


L J 401 (derelict cow) , Dzmrka Dass v 
Narasimhulu 44 M. L J 128, (1923) A 
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(10) Romesh Chund^er Sanyal v. Htrn 
Mondul, 17 C 852 

(11) Romesh Chunder Sanyal v Him 
Mondul, 17 C 852. 
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wound the religious feelings of the Hindus, or if the killing was done in an 
unnecessanly public or oilensive manner. But in such cases, the offence 
has nothing to do with rights in property and the accused might just as 
much be guilty of the offence if the bull he killed was his own (§§ 2655- 
2658). 

4398. The accused, who was in the seiwice of the prosecutor, had 

been ordered by the latter to take several bags of 
Abandoned Pro- waste paper belonging to them to their yard at 
perty. Garden Reach m Calcutta and there burn and des- 

troy them The accused took the papers, but instead 
of buniing them sold them in the market It was held that the accused's 
act amounted lo no offence, presumably because the owner, having con- 
demned the paper for destruction, had abandoned all property therein, and 
the bags werj then res mtllius as soon as they were handed to the accused 
for destruction Such was the guiding principle of the case in which a 
consignment of rice lying unclaimed at the Kidderpore Docks was first 
advertised for sale, but being condemned as unfit for consumption, its sale 
was countennanded and it was delivered to the accused for destruction 
at the incinerator at Goragatcha. The accused took possession of the nee 
and sold a part of it for Rs 1,000 He w^as prosecuted under section 
409, but Hill, J , held that the rice was not property " within the meaning 
of the section and the accused w'as discharged The accused went to 
see the complainant lo whom the postman delivered a letter which he read 
and then threw on the table. The accused picked it up and later on 
sought to use it m a case against the complainant The Court held that 
ieci])ient had abandoned the letter as much as if he had thrown it into 
a waste paper basket It is submitted that that intention w^as noi 
deducible from the mere fact of his laying it on the table. Where goods 
are delivered to the vendee the vendor transfers their owneiship to him 
He cannot afterwards prosecute him for this offence if the vendee denies 
then* receipt and refuses to pay them There is nothing in the section 
to preclude partners from rendering themselves guilty of this offence. 

A partner who is in possession of partnership assets, is bound to account 
for them to his other partners. If, therefore, he appropriates them to his 
own use m denial of the right of the other, he would be liable. 

4399 . It will be observed that this offence materially differs from 

theft in that it may be committed in respect of pro* 

F^seis^io^n ' perty not m possession of any person. For example, 

ofseision. ^ ^ person could not be guilty of theft of two logs of 

wood which he found drifting in a river during a high flood and took 
possession of them, 'His conviction for theft was out of the question 
because he had reclaimed logs when they were in no one's possession. But 
he might have be^ti convicted of this offence, but the fact that 
he had left them exposed unused in front of his house for several months, 
was held tQ> ^negative his criminal intentions, and he was acquitted 


12) Pre& Naih Chmfdkry, 20 C, 489 
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>uch a case may be saved by Explanation 2, to which no reference was 
made bv the Court, but which is distinctly in point. 


4400. Appropriation of Lost Property, — ^That explanation adopts 
the English rule as to a finder of property, but in 
Explanation 2 (1) ^ foj-m much more restricted and qualified than that 

Derelict Property. 4368). It enacts that a finder may innocently 

acquire pioperty in a thing if he has not the means of discovering the 
owner, or has after he has used reasonable means to com- 
municate with the owner, kept it at his disposal for a reasonable 


time Appended to tins explanation there are six illustrations which are all 
taken from the English decided cases and many of which have the effect 
of overruling them so far as this country is concerned (§4368) But both 
the English and the rule here enacted coincide in excluding from the 
offence abandoned property. But the question in such a case is . When is a 


property abandoned? 


As Rolfe, B. told the jury in a case in which the accused stood charged 
with stealing a gold chain, breast pm, eyeglass and pin: “If a man is 
possessed of a chattel, he does not lose the property in it, because he places 
or drops it in a field; nay, if he "drops it m a street, it still remains his 
properly. The only case where a .party can be justified in converting it to 
his own use is, where it has fallen, where a party may fairly say that the 
owner has abandoned it, or if the party cannot be found to whom it be- 
longed If I had an apple and dropped it, it might be presumed that 
1 abandoned it; but if I drop £500, the presumption is that I do not 
mean lo abandon it. If 1 drop a thing where there is no reasonable means 
of finding out that it belongs to me then, though 1 am found out to be the 
owner, the parly finding it would not be guilty of felony if he converted it 
to his own use, though he would be liable to an action of trover 
Illustialion (a) is an example A finds a rupee on the high road, not 
knowing to whom it belongs He picks it up and converts it to his own use. 
He is not guilty of this offence And it was so held in a case from which 
the illustration is drawn^^^^ 


In that case it was laid down tiiat the finder of a sovereign in the high 
road, who, at the time of finding, had no reasonable means of knowing 
who the owner was, but who at the time intended to appropriate it even it 
the owner should afterwards become known and to whom the owner 
became soon afterwards known, was not guilty of larceny, even though he 
refused to deliver it up to the owner. It will be probably so decided in 
this country in the case of money ^which carry on their face no indicia of 
individual ownership, and property 'which passes from hand to hand by 
mere delivery So where the accused discovered some coins buried 
in his land which he had purchased/and whereupon he was convicted of. 
this offence, Couch, C J.,. and Newton, J., annulled the conviction holding 
that “ the rupees which were acquired were derelict and not in the posses- 
sion of any person Such a case must, however, be distinguished from 


(18) (1843), Peters, i C & K 245 (20) Chodapa, (i868) B, U C 8 se( 

(19) Clyde, Z7 I- J M. C. 107, following now s. 20, Treasare Trove Act (V[ cf 

(per Martin, B.) Thurborn, ^8 L J M 1878), under which omission lo give notice 
C. 140. . is penal- 
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that presented in illustration (b) which is, again founded on English prec^- 
dent/"**) the facts of which have been stated before 

4401, That case was followed in another in which the prosecutor 
had lost a £10 Bank of England note in a hair- 
(n) When Owner dresser’s shop, and the jury found that he had drop- 
when he*is\ot. piisoner who found it there, 

and who had then no knowledge nor a reasonable 
means of knowledge as to its owner, but that he acquired that knowledge 
subsequently, after which he converted it to his own use, that when he 
picked it up he intended to appropriate it, whoever might have been its 
owner, and that he believed at the time he found it that the owner could be 
discovered. On these facts it was held on a case reserved, that the prisoner 
was guilty of larceny 

This case was decided upon the principle formulated in Thurborn's 
casc/-^> in accordance with which though the note was lost, because 
it was dropped out of the owner's purse, property in it was not aban- 
doned, nor was the owner without means of tracing the owner So m the 
illustration, since the latter contains directions as to the owner, the finder 
is guilty because he had ready means of discovering the owner The 
same principle pervades the next illustration which is also an English 
precedent, in which^-s) Parke, B, said: “Suppose a person finds a 
cheque in the street, and in the first instance, takes it up merely to see what 
it is; if afterwards he cashes it, and appropriates the money to his own 
use, that is a felony, though he is a mere finder till he looks at it But 
this view is not quite reconcilable to that taken in another case decided 
in 1862^-*^ in which a lad aged fourteen by name Boucher, found a cheque 
on a road which he showed to the prisoner, he himself being illiterate. 
The prisoner told himi that it was an old cheque and so put him off till 
he ceased demanding it back. *T-he jury found that the prisoner knew 
that the cheque belonged to Goldsmith and that he retained it to earn a 
larger reward than the five shillings offered to its finder, and on a case 
reserved it was held that the mere withholding of the cheque under the 
circumstances did not amount to such a taking as is required to constitute 
the offence of larceny 

It may be a question whether such a case ’would be covered by this 
exception Could it be said that in retaining the cheque the finder was 
keeping it to restore it to the owner? He was but on terms which the 
owner may consider prohibitive It is apprehended’ that retaining a cheque 
to enforce an extortionate demand may well be regarded as a punishable 
misappropnation The next twe^ illustrations (d) and (e) are also 
English cases. They are both ^illustrations which did not form a part 
of fee original draft but were subsequently added They refer to two dis- 
tinct cases depending upon the acquisition of knowledge as to the owner: 
such knowledge being in case (d) acquired contemporaneously with the* 


(21) Thurston's 18 L. J. M. C. 
140. 

(22) Moore, (1861) I*, & C. i. 

(23) i8 L. J. M. C, 140. 

(24) Tkurbaru, t8 t. J/M. C 140, ks 

adopted m Mmy v. Greets, 7 M* w W. * 


623 ; Gardner, L C. 243. 

(25) Merry v Green, 7 M &. W 623 

(1) Ib, 

(2) Gardner, ( 1862) L & C C R 243 

(3) Gttrdner, (1862) L & C C. R. 243- 

(4) IVest, (1654) Bears C C, R 4C>2 
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fin.Iin'^: it being in the other case acquired afterwards. This difference 
niarks^ the difference between criminality and non-criminality in English 
law, but it IS wholly immaterial m the Code In this respect illustration 
diicctly opposed to the English rule which was stated by Lord Hale 
to be that if A find the purse of B in the highway and take it and carry 
It awav, with all the circumstances that usually prove the ammus fiirandi, 
vet it IS not felony But Lord Hale remarks that this doctrine must be 
understood to apply only to cases where the owner believes the goods to 

have been lost by the owner ” 

4402. But there is a difference between the property lost and that 
which, is merely mislaid. The rules applicable to the 
Property Mislaid j^^ot apply to ,Ae other. So in a case 

but Not Lost, decided in 1854, the prosecutor left his purse con- 

taining money by mistake on the counter of a shop A stranger asked if 
it belonged to the prisoner whereupon the latter put it into her pocket 
exclaiming, ‘'yes, it is a wonder if it was gonq before this/' She con- 
cealed the purse, and the jury found that' she had taken the purse then 
knowing that it did not belong to Ler and intending to appropriate it, but 
that she did not then know its true owner, whereupon the prisoner was 
convicted, and on a case reserved Jervis, CJ., said: "If theie had been 
any evidence that the purse and its contents were lost property, properly 
so" speaking, and .the jury had so found, the jury ought further to have 

been asked whether the prisoner had reasonable means of finding the 

owner, or reasonably believed that the owner could not be found, but there 
is m this case no reason for supposing that the property was lost at all, 
or that the prisoner thought it was lost. On the contrary, the owner 
having left it at the stall, would naturally return for it when he missed it. 
There is a clear distinction between property lost and property merely 
mislaid, put down and left by mistake, as in this case under circumstances 
which would enable the owner to know the place where he had left it, and 
to which he would naturally return for it. The question as to possession 
by finding therefore, does not arise.’*<^> 

Illustration (rf) puts the case of a man wlio knows the 

owner because he said he ,^aw him drop the purse. When 

he picked it up he intended to return it .to the owner, but aftei^wards 
his cupidity got the better of his honesty. He is consequently guilty of 
misappropriation So Parke, B., said : "If the prisoner had seen the 
notes drop from the prosecutor, or if, the notes'had had the owner's name 
upon them, or there had been any marks which enabled the prisoner to 
know at the moment when he found the notes who tfie o-wner was, or that 
he could be discovered, it might have bjeen within the principles laid down 
in Reg v Thurborn "^7) — that is that ,th<^ pnsonej; was gu^ty because he 
took with ^animus furmdi. But even if the faking, innqo^t, as in the 
illustration («?) then the acquisition* of subsequent knowj^ge of th,e owner 
would convert that possession into criminal misappropriation So Parke, 
J. A. J , said in the case of the prisoner who had picked up a hat while 
he had his own on : If a person pick *up a thing when he knows that 
he can immediately find the owner, and instead of returning it to the owner, 
he converts it to his own use, this is felony.” 


(5) I Hale P. C 506 (2 East) P. C, (6) West, Dears C C, 402 

€. i6, s 99, p, 664; Buckley v. Gross 3 (7) Dixon, (1855) Dears C. C. '580.' 

B. & S. 566. (8) Pope 6 C. &: P. 346 
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4403. Finder’s Duty to Trace the Owner. — The last illustration 
which is also new, establishes a rule at variance with the English Law 
as expounded by Jervis, CJ., who said* “The finding of the jury was 
that the notes were lost; that the prisoner did not know the owner but 
that it was probable that he could have traced them. He was not 
bound to do that But he Avould have been bound to do it under 

the Code For explanation 2 makes it penal to appropriate derelict 
property “ when he knows or has the means of discovering the owner, 
or before he has used reasonable means to discover and give notice 
to the owner, and has kept the property a reasonable time to enable 
the owner to claim it ” But according to Parke, B , the English rule 
is that “ If a man finds goods that have been actually lost, or are reason- 
ably supposed by him to have been lost, and appropriates them with 
intent to take the entire dominion over them, really believing when 
he takes them, that the owner cannot be found, it is not larceny. But 
if he takes them with the like intent, though lost, or reasonably supposed 
to be lost, but reasonably believing that the owner can be found, it 
is larceny. The obligation cast on the finder to trace the owner 
is, therefore, a restriction on the right of a finder as understood in 
English Law. He is bound to discover the owner whether he has the 
means of discovering the owner or not. For in the latter case he must 
“ use reasonable means to discover and give notice to the owner ” 

What reasonable means are, is no doubt declared to be a question 
of fact, but does it imply that the means must be readily available to 
him or does it cast upon him an obligation to discover the owner 
even when there is nothing to put him upon enquiry? Is the finder, 
for instance, bound to advertise for the owner of a lost thing? Is 
his failure to do so criminal ^ It appears to be sufficiently apparent 
that the obligation of the finder is limited by the means he has or are 
reasonable under the circumstances for discovering the owner He 
is not bound to adopt extraordinary means for his discovery, nor is he 
bound to be out of pocket in discovering him by means of an adver- 
tisement. If the is anything m the property from which he is in 
a position to trace the owner, he is then bound to adopt reasonable 
means to discover him. He is not bound to scour the four seas in 
search of him, but to adopt such means as a reasonable man might 
be expected to adopt under the circumstances of the case. If, for 
instance, one finds a watch on a road, one may well expect to report 
the fact to the police or to make inquiries from persons in the habit 
of wearing such watches. If, on the other hand, one finds an article 
of inconsiderable value, the same inquiry would be naturally uncalled 
for. Indeed, it would not be unreasonable in such a case to suppose 
that the owner is not likely to be found unless of course, there are facts 
which point otherwise. In this connection the remarks of Rolfe, E., 
quoted before are relevant. 

4404. The degree of care sufficient to be reasonable would seem 
to depend upon the nature and value of the property, the likelihood 


(9) Bwrow, (1855) Dcara C C 580. 
(p) CkandaHa, (igir) P* W. E. ii 
i. C 


(n) 

140. 


Thurbem, (1849) 18 L J. M. C. 
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,,f Its being mislaid, lost or abandoned, and the means that are readily 
a\ailal)]e, oi may readily suggest themselves, for discovering its ownei, 

Tn this respect there is clearly a distinction between a thing abandoned 
and a thing lost So, Cockburn, C T , told the jury that where property 
had been cast away or abandoned, any one finding it and taking it, 
acquired a right to it, which would be good even as against the former 
owner, if the latter should be minded to resume it; but that, when a 
thing had been accidentally lost, the property was not divested but 
remained in the owner who lost The accused was convicted of 

this offence for having picked up a gold mohar in an open plain in a 
village adjoining a city, which she forthwith sold to a Shroff for 
Rs. 22-12. She was convicted under this section, but Candy and Fulton, 

JJ , acquitted her holding that “ it cannot fairly be said that when 
accused sold the mohar she knew, or had the means of discovering, the 
owner, or that she omitted to use reasonable means to discover and 
give notice to the owner and did not keep the property a reasonable 
time to enable the owner to claim it. It might have been different, 
had the mohar been found on a thoroughfare, in which case the finder 
would naturally believe that the property had been recently lost, and 
that the owner would be discoverable. But in this case the mohar may 
have been lying undiscovered on the plain for weeks. It is a fair 
inference that the owner had given up all hope of recovering it, and 
had abandoned his right of ownership.<*3) 

404. Whoever dishonestly misappropriates or converts 
Dishone«t misap- to his own use property, knowing that such 
propriation property was in the possession of a dcceascd si;®® 

deceased person at pcrson at the timc 01 that person s decease, 
the time of his death, ^nd has not since been in tjae possession of 
any person legally entitled to such possession, shall be punished 
with imprisonment of either description for a term v^hich may 
extend to three years and shall also be liable to fine; and, if 
the offender at the time of such person’s decease was employed 
by him as a clerk or servant, the imprisonment may extend to 
seven years. 

Illustrations. 

Z dies m possession of furniture and money His servant A, before the money 
comes into the possession of any person entitled to such posses'non, dishonestly 
misappropriates it A has committed the offence defined in this section 

[Property (moveable property) — ss 27, 409, § 4066 
Dishonestly misappropriates---^ 403] 

Synopsis. 


(1) Analogous Law (4405) 

(2) Procedure md Practice 

(4406). 

(3) Proof (4^7) 

(4) Form of Charge (4408). 


(5) Principle (4409) 

(6) Meaning of Words (4410). 

(7) Despoliation of the Dead 

(4411-4412) 


(12) Clyde, LR I C.C 139. 


(13) Per Candy, J, in Sita, 18 B 212. 
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4405* Analogous Law. — This section presents an aggravated case 
of the offence defined in the l<Tst section. It deals with the despoliation 
of the dead by two classes of persons : first by a stranger who is liable 
to imprisonment up to three years without the option of a fine, and 
secondly by a clerk or servant of the deceased, in which case the 
offender is liable to the enhanced penalty >vhich may extend to seven 
years In this respect, law; measures the criminality in the same way 
as in the case of an offence under section 381, which also provides the 
same punishment. 

4406. Procedure and' Practice. — ^This offence is non-cognizable but 
warrant should, ordinarily, issue in the first instance It is bailable but 
not compoundable, and is triatde by the Court of Session, Presidency 
■Magistrate or a Magistrate of the first or second class. The Madras 
High Court p()inted‘ otit that as this offence is non-compoundable, no 
Court can perifiit the withdrawal 'of a prosecution on a compromise 
made with the accused ^^4) 

4407. Proof. — The points requiring proof are* — 

(1) That there was some moveable property.^^s) 

(2) That It w’rfs’^in the possession of a deceased person at the 

time of his death 

(3) That after his death it was not in the possession of any 

person legallyientitled to its possession, 

(4) That the accused misappropriated it or converted it to his 

' owJn us€^. 

(5) That he hid so dishonestly. 

(6) That he then knew of the facts mentioned in (2) and (3). 

To which may be proved the following aggravating circumstance— 

(7) That the accused was at the time of the death of the deceased 

employed’ as bis' clef k or servant 

4408. Charge. — The charge should run thus: — 

“I {name and office of Magistrate, etc ) hereby charge you (name of 
the accused) as folbws: — 

That on or about the- day of at you dishonestly mis- 

appropriated (or converted to •your own use) certain property, to wit— 
kncwmg that such property was' in the possession of A B, a deceased 
person, at the time of his death, and had not since been in the posses- 
sion of any person legally entitled to such possession; (and that you 
were at the time of -the death of the said A B employed by him as a 
clerk or servant) and that you thereby committed an offence punishable 
under section 404 of 'the Indian Penal Code and within my cognizance 
(or the cognizance oMhe Court of Session or the High Court). 


^ 34 - severed from 

(15) K Conversion of rafters (1925) A. 673. 


the house ; Baud Khan^ 
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“ And I hereby direct that you be tried (by the said Court) on the 
«;aid charge/’ 

4409. Principle. — The section deals with the offence of criminal 
misappropriation committed in respect of property after its owner is 
(lead and before it is taken possession of by his legal representative It is 
an interval when it is exposed to the easy attacks of designing men, and 
law, consequently, deems it as a fit object of special protection, which 
it cimtcrs by prescribing specially deterrent punishment meted out to 
offenders according to the circumstances of their aggravation As 
f>ersons who were “ clerks or servants ” of the deceased, and, therefore, 
m his c(mfidence, they are naturally visited with the same measure of 
punishm,ent as if they had been guUty of robbing their late master 
(§ 4170) Others are also subject to enhanced penalty though not any- 
thing to the same extent. 

The section is, of course, intended to punish only strangeis and 
servants with no semblance of claim to the effects of the dead man. 
It is not intended to punish relatives who take possession of and deal 
with the deceased’s effects under a claim of right as heirs oi legal 
representatives of the deceased. 

4410. Meaning of words . — “Dishonestly misappropriates or con- 
verts to his own iise^': This phrase has been explained under the last 
section m which sense it has been used here (§ 4384). “property 
knowing, etc. : The word “moveable” before property is to be under- 
stood, for it is implied in the words ' “ misappropriates or converts to 
his own use ” and is expressly mentioned in the last section. The omission 
is obviously unintentional “Such property was in the possession of the 
deceased ” : which means actual possession under a title though that title 
may not be flawless. “And has not since been^* : If it has passed into 
the possession of another — ^the offence will be one under section 403. 
Such possession must, however, be of a person legally entitled to it. 
“ Clerk or servant'*: These words are used here in the same sense as in 
section 381. 

4411. Despoliation of the Dead. — ^This section refers to ci'iminal 
appropriation of property which was in possession of a deceased person 
at the time of his death, and before it has been delivered in possession 
of one legally entitled to it. This is a peculiar circumstance Of 
aggravation, for a person may have been suddenly struck down at a 
time when he has no relation or friend to take, care of his goods and 
when it behoves those who may then chance to be servants or neigh- 
bours, not to take advantage of the opportunity whicji his death offers 
them of pillaging his property. Such huntan ghouls have always been 
regarded as fit objects of extreme execration, social as well as legal, 
and this section deals with one aspect of their crime — that in which 
the act amounts to no more than criminal misappropriation. All the 
elements of that offence must . necessarily be present in an offence 


(l6) Karn Mangaiu, (1914) M. W. N 
79 ^ \ 25 I, C S14 contra Ram Ditta, 
(1910) P. L R ji ; 6 I. C, 490 m whi^, 


however, there is no discussion of the 
point 
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under this section For though the section prescribes a different 
penalty, the offence it refers to is the same There must, consequently, 
i)e evidence of misappropriation or conversion to the accused’s use of 
property which must be dishonest. But as has been pointed out under 
the last section, it is not necessary that the misappropriation as dis- 
tinct from conversion should be to the use of the accused. 

Where, therefore, the zamindar sent a servant to take possession 
of his tenant’s land and goods, claiming them to be his by the right of pur- 
chase and for arrears of rent, and it was found that the land was rent-free 
and there had been no sale, the accused was convicted under this section, 
though he was shown to have ‘"appropriated” the property on behalf 
of his master The section applies only to property in the possession 
of the deceased at the time of his death. The term “ possession ” must, 
however, be understood here as used in the sense in w^hich it is defined 
in section 27 f§§ 274-277) Consequently, property in possession of a 
perstm’s wife, clerk or servant would be in his possession, so that if 
a clerk or servant was entrusted with the custody of money by the 
deceased which he had at the time of his death, his misappropriation of 
it would be punishable under this section ^^9) 

4412 . The term ""property ” is here used to denote only moveable 
property/-®^ so that taking possession of immoveable property belonging 
to a person on his death would not be punishable under this section. 
For the meaning of clerk or servant see §§ 4167-4176 

Of Criminal Breach of Trust. 

405 . Whoever being in any manner entrusted with pro- 

Crimin .1 breach 01 with any dominion ovei property, 

oftnut. dishonestly misappropriates or converts to 

his own use that property, or d’.'?honestly 
uses or disposes of that property in violation of anj direction 
of law prescribing the mode in which such trust is to be dis- 
charged, or of any legal contract, express or implied, which 
he has made touching th*e discharge of such trust, or Wilfully 
suffers any other person so to do, commits “ criminal breach 
of trust” 


lllusirations, 

1 executor to the will of a deceased person, dishonestly disobeys the 

law which directs him to divide the effects according to the will, and appropriates 
them to his own use. A has committed criminal breach of trust 

^ is a warehouse-keeper. Z, going on a journey, entrusts his furniture 
to under a contr^t that it shall be returned on payment of a stipulated sum for 
warehouse room, A dishonestly sells the goods. A has committed criminal breach 
ot trust. f. 


(f) A. residing m Calcutta, is agent for Z, residing at Delhi. There is an 
exiiress or implied contract between A and Z, that all sums remitted by Z to .4 
shall be invested by A according to Z’s direction. Z remits a lakh of rupees to A 


ilj) NoHh Chunder Sirtar, .12 W. R. 


(i{)) Erayet Hossain, 11 W R i. 
(20) Girdhttr Dkaramdas. 6 B. H. C. R. 
J3; iyoMw Chtfndtr Sircar, 12 W. R. 39 
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tlircction to A to invest the same in Company’s paper A dishonestly disobeys 
thf‘ uirections, and employs the money in his own businjess A has committed criminal 
breach of trust 

# 

(d) But if A, m the last illustration, not dishonestly but in good faith, believing 
that it wcmld be more for Z's advantage to hold shares in the Bank of Bengal dis- 
obo *5 Z's directions, and buys shares in the bank of Bengal, for Z, instead of buying 
Company’s paj>er, here, though Z should suffer loss, and should be entitled to bring 
a civil action against A on account of that loss, yet A, not having acted dishonestly, 
has not committed criminal breach of trust. 

(e) A, a Revenue-officer, is entrusted with public money, and is either directed 
by law, or bound by a contract, express or implied, with the Government, to pay 
into a certain treasury all the public money which he holds A dishonestly appro- 
priates the money A has committed criminal breach of trust 

(/) A, a earner, is entrusted by Z with property to be carried by land or by 
water A 'dishonestly misappropriates the property. A has committed criminal breach 
or trust 

Synapsis. 

fl) Analogous Law (4413- 

4414) (10) 

(2) Principle (4415). 

(3) What is Criminal Breach of (11) 

Trust (4416-4420), 

(4) There must he a Trust (12) 

(4417-4419) 

(5) Trust mav be Unlawful (13) 

(4420) 

(6) Debt hut Not Trust (4421- (14) 

4424) 

(7) No Trust (4425), 

(8) Dominion over Property (15) 

(4426) 

(9) Immoveable Property Ex- (16) 


cepted (4427-4428) 

Violation of Legal Duty or 
Contract (4429-4435) 

V'lolation of Legal Duty 
(4430-4432) 

Dishonest Use or Disposal 
(4433-4435). 

Confusion of Funds (4436- 
4438) 

Wilfully Suffering DiS“ 
honest Use or Disposal 
(4439) 

CkAl Breach of Trust 
(4440). 

No Offence (4441) 


4413. Analogous Law. — This section defines the offence of cri- 
minal breach of trust, which closely corresponds to the English offence 
of embezzlement. This offence was not indicatable at Common law, and 
was then only within the cognizance of the Star Chamber which under- 
took to punish every misdemeanour including those especially of public 
importance for which the law, as then understood, had provided no 
sufficient punishment. Thus corruption, breach of trust, and mal- 
feasance in public affairs, or attempts to commit felony, seemed to have 
been reckoned not indicatable at Common law, and came in consequence 
under the cognizance of the Star Chamber. Embezzlement wr^s 
subsequently made indictable by Statute the latest of which 
provides as follows: — 


** S 68 Whosoever, being a clerk or servant, or being employed for the purpose 
of or in the capacity of a clerk or servant, shall fraudulently embezzle any chattel, 
money, or valuable security which shall be delivered or received or taken into pos- 


(21) I Hallam’s Const His 442, 443 98, s 68. 

(22) 39 Geo. Ill c. 85; 7 & 8 Geo IV (23) 24 & 25 Viet., c. 96 (Larceny Act, 

c. 29 s 47 . 9 Ceo IV, c 55, s 40 ; 1861, s 

repealed and re-enacted m 24 & 25 Vict , q. 


L P. C,— 134 
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session Ity liitn m iii tlic name or on the account of his master or employer 
or any part thereof, shall he deemed to ha\e feloniously stolen the same from his 
master or emplojer, although such chattel, money, or security was not received into 
the ^possession of such mastei or employer otherwise than the actual possession 
of his clerk, servant, or other person so empl<»yed and being convicted thereof shall 
be hale, at ihv discretmr of the f uuri to be Upt in penal servitude for an> term .loi 
exceeding fouiteen vears or tt) lie imprisoned and, if a male under the age of 
sixteen years with or without whipping ”^^4) 

This Statute makes other provisions against embez2lem.ents bv 
officers in public seijrice^-*5) or the Bank of England or Ireland^O 
and other Statutes suiiplcment it by extending its provisions to partners 
or joint owners of the partnership or joint proper officers of 
cu3tfmu/3) and local marine boards 

4414. This section is far more exhaustive than all these Statutes 
extending as it does to all \vh(» may “in any manner be entrusted with 
properl} whether they be clerk: or servants, partners or other persons 
orrhnarilv luddmg a position of trust, or were only entrusted for once 
with property or dominion over property The gisl of the offence is 
dishonest misaiipropriation or conversion to the person’s own use of 
proper!}' — in short, criminal misappropriation This is thus a specific 
case of that offence committed bv a person in the position of a trustee. 

441&. Principle.— Following the scheme ordinarily followed in the 
Code, this section defines the offence while the four next sections pie- 
scribe the penalties graduated t.ccordmg to the nature and gravity of 
the crime The offence of criminal breach of trust is a species of crim- 
inal misappropriation defined in section 403 and for which that section, 
and the next prescribe the rumshments. Being, however, a misappro- 
priation committed by a trustee law regards it as a distinct offence of 
peculiar gravity and as such requiring separate treatment. Of course, 
the peculiar aggravation of the offence lies in the confidence abused and 
in which respect this section is distinguishable from the generic offence 
of criminal misappropriation. The expediency of thus multiplying 
offences was doubted^s^ but the Law Commissioners had no difficulty 
in vindicating their plan which was adopted by the Legislature. But 
ttll the same these offences though distinct are not to be treated as 
radicalh' different from those which are violations of rights in property 
and which are all vulgarly spoken of as theft. 

4416. What is a Criminal Breadi of Trust. — The definition of the 
offence here called “ criminal breach of trust ” comprises generally 
the offence of criminal misappropriation committed by a person entrust- 
ed with property or any dominion over property But it is not m A\ 
respects coincident with th. t offence. For the act may not be merely 


(24) The words italicized are new : 
otherwise the section re-enacts 7 & 8 
Geo. IV, c. 29, s, 47, in which the receipt 
was, moreover, stated to be '‘by virtue 
of such employment" as had the effect 
of restricting the offence to moneys 
onty so received, as held m Snowby, 4 C 

6 r. 390 ; Thorley, R & M 

7 C. 4 P. 7S1 ; Melltshf R. & R, 80 ; Crow, 
I iewin SS—all of which are now over- 


ruled by the amended Statute cited in 
the text. 

(25) Larceny Act (24 & 25 Viet, c 96), 
s 70. 

(1) Ib, s 73. 

(2) 31 & 32 Vict, c. 1 16, s. l 

(3) 39 & 40 Vict, c. 36, s 29. 

(4) 57 4 S 3 Vict., c, 60, s 248, 

(5) First Rep, SSI 
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mis.r jpropnation or conversion to his own use, but also dishonest use 
or of the i^roperty in violation of the trust or contract made 

reirardii its disposal, or wilfuUy suffering another to do the san‘e. 
In^short then the two essential ingredients of the crime are (i) a trust, 
and ifn its dishonest breach in the manner explained in the section, 

4417- In the first place then, there must be a trust connected with 

the use of property. A trust is defined to be on 
(i) Theye must be obligation annexed to ^he ownership of pioperty 
a trust. and arising out of confidence reposed in an accept- 

ed by the owner or declared and accepted by him, 
tor the lienefit of another, or of another and the owner But it is not in 
this narrow sense that the term has been used in this section, for it includes 
not only trustees, properly so called, but also those whose position is 
analogous to that of trustees, who become liable to the other by similar 
obligations arising out of a relationship implied by act and conduct 
which give rise to the same or similar confidence and duties '7) Such 
would, for example, be the case of a partner entrusted with partnership 
pn»}>erty in which case he becomes liable foi breach of trust, if he dis- 
honesth uses the property in violation of the mode m which his trust 
was t(» be discharged, or of the agreement between tht. parties as to the 
use he was to make of the property In such a case the partner 
cannot plead that the property in respect of which ho was tried was as 
much his own as of the other partner. 

No doubt in ordinary cases a partner is authorized to receive and 
disburse money on behalf of the firm, and his appropriation of it can- 
not be deemed to be necessarily criminal, unless it is shown that there 
was an understanding between the partners that he would not so use it, 
or that he knew that such money could not upon the state of the firm's 
accounts fall to his share. So where a partner received money on be- 
half of the firm and o/mitted to enter it in the accounts so that the fact 
of the receipt could not be known to his co-partner, it was held that 
such omission, unless duly accounted for, was some proof of an inten- 
tion by the partner to appropriate partnership assets to himself wit haul 
the knowledge and consent of his co-paidner, which prima facie was 
dishonest, and that his admission when detected and profession to credit 
the money to his share of profits did not exculpate him ^9) 

4418- In hngland this point is now met by direct legislation^*^^ 
which enacts that if any person, being a member of any co-partner- 

siup, o" being one of two or more beneficial owners of any money, 

shall steal or embezzle such money, every such person shall be 

liable to be tried, convicted, and punished for the same as if such 

person had not been or was not a member oi such co-partnership, o: 


(6) Indian Trusts Act (II of 1882), s 
3 - 

(7) So, under the English Statute, i 
IS sufficient to allege that the accused wa 
a trustee, and not that he was a trustee 
on some express trust created by ai 
ms^ment in writing, Ptper^ (1902) 6 


(8) Negendro Loll Chatterjee v Okhoy 

Coomar Shaw, 2T W R 59, F. B, over- 
ruling contra in Lall Chand Roy, g W 
R 37 ; Prasad B hag at v Naaar 

Mull, 35 C 1108. 

(9) Kanm Baksh v Habibulla, (1903) 
P R No 10. 

(10) 31 & 32 Vict, c. Ii6y s. , 
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one of such beneficial owners Nor does it matter for the purpose of 
this offence whether the partnership was le^sfal or illegal because it had 
not been res^istered under the provisions of the Companies Act, 1862 ^^0 

The accused was a member of an association consisting of himself 
and twenty-eight other persons called the Ro\\ling Feast Club, of which 
he was the treasurer. The club required to he, but was not, registered. 
The accused was indicted for having received several sums of m(mey 
from its members which he failed to account for to the club, for which 
he was convicted by the recorder of Bradford who, however, reserved 
the case for the opinion of the Court, it being contended by the prisoner 
that as the club w’as unregistered, it was an illegal association, and, 
therefore, as such incapable of holding property, and there being thus 
no property in the club, there could be no trust and no criminal breach 
of trust; but Lord Coleridge, C.J., had no difficulty m overruling the 
contention raised on the ground that since the association was not 
formed for any criminal purpose, but for a purpose perfectly legal, it 
did not become disqualified to own property merely because it had not 
been legally incorporated. As such, it had no doubt no legal existence, 
but it did not thence follow’ that its members ceased to be beneficial 
owners of the property; for they had a legal existence, and, therefore, 
the conviction of the accused was right.^'” 

4419, So a btake-holder who misappropriates to his own use the 
stakes deposited wdth him for a wager is liable to prosecution for cri- 
minal breach of trust under the next section, and it is no defence for 
him to say that because there was no contract to pay over the 
stakes to the winners, for though there was no such legal contract to 
pay over the stakes to the winners, still there was an obligation legally 
enforceable on the part of the stake-holders to repay the deposit not 
to the winner, but to the person making the wager, until he had paid 
it over to the winner. If, therefore, instead of paying it over to the 
wdnner, he misappropriates it, or converts it to his own use, why 
should the fact that there is no legal contract to pay over to the win- 
ner absolve him from the consequences'* The decision to the con- 
trary<*3l appears to be a non sequifur He can be made to refund by 
civil suit, if he holds hack the stakes. If he converts them to his own 
use why should he not be criminally as well as civilly liable.^**^^ In 
another case the complainant had left his flock of sheep in possession 
of the accused to prevent their seizure in attachment of a decree then 
impending. The accused misappropriated some of the sheep to his 
own use, and he was thereupon prosecuted by the complainant for this 
offence, and it was contended for him that since the trust was made 
for a fraudulent purpose it was not a legal trust, the breach of which 
was intended to be made punishable here. But the Court held that the 
illegality of the trust offered no defence to this charge.^*s) 


(ii) ^ Sc 26 Viet, c 89 


(12) Tankard, (18^) i Q. B. 5^ (551) 
following Stainer, 39 L\ T. M. C 54, 

(13) Po Twe, (1881) S J. L. B 130. 
f u) Te, (1904) |0 pur, U K 


F, B. overruling contra in Po Twe, (1881) 
S. J. L B 130; Mahadeo Koohsi 23 N, 
L. R. 106 

(15) Chinm Karuppa^ (1889) i W?ir 

463. 
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4420 . Indeed, as the section is worded, it does not require that the 
trust should be in furtherance of any lawful 
Trust may be Un- object The question then depends upon whether 
there was a trust — and not upon whether the trust 
was lawful. And if there was a trust, the question by what name the 
accused was called is immaterial, what is material is the pioperty he 
hehl and the use he was to make of it. If he was empowered to use 
It as a trustee, and uses it dishonestly, he is guilty ot the offence, 
uhether he was the manager, partner, treasurer or a clerk or even an 
ohicious intermeddler whose services had been accepted by the owner 
of property. ‘ i 

The accused ran a firm in the name of his son, he himself being in 
the service of the prosecutor. As representing his son's firm he enter- 
ed into certain forward delivery contracts in respect of goods on the 
sea But the ship in which they were being conveyed having founder- 
ed, he transferred his own liabilities due on the contracts to the pro- 
secutor b> entering the contracts against his name and paying off the 
merchants out of his money. It was held that if these facts were 
proved, the accused would be guilty of this offence, but as they were 
not proved the accused was acquitted In such cases the offence 

would be complete the moment the accused makes a false entry m the 
accounts if the effect of that entry is to cause wrongful gam or wrong- 
full loss which are the components of dishonesty. 

So on an indictment for embezzlement it was proved that the ac- 
cused received £ 7 . 2 s, 6 d, out of which he entered in the books as 
received £ 5 . 6 s, lOd It was shown that he had received other moneys 
the same day, and it was contended for him that the accused could not 
lie held to have misappropriated the sum of £1. 2.? 6 d for which he 
gave short credit, since he may have misappropriated the amount of 
the othei sums received, and on a case reserved this contention pre- 
vailed, but the English Law has since been set right by the Legis- 
lature^*^^ and independently of the law the case was wrongly decided, 
the correct view being taken in the case in which the prisoner had 
made a similar false entry to conceal his embezzlement, and the Judges 
held that the embezzlement was complete from the date of making 
the false entry. < '5) 

Again, the fact that there was no time fixed for making entries of 
receipts does not relieve the accused to defer entering receipts indefi* 
nitely. The prisoner was indicted for embezzling money as treasurer 
to the guardians of the poor at Birmingham, and his duties enjoined on 
him the necessity of delivering to the guardians all moneys received 
by him. On three occasions he received moneys but failed to enter 
them in the account books and to pay them over to the guardians. 
He was called upon to render a final account, which he did, but in 
which he made no mention of the three sums which were the subject 
of the indictment. It was contended for him that the Act regulating 


(i6.) Lalloo Ghella, 6 Bom L. R. 553, (18) 24 & 2$ Vict C. 96 s. 71 

(17) TyerSf R. & R 402 ; to the same C C 113 
effect, Furneaux, R. St R, 335. (19) Hall, R. & R 463 ; Keeha, L. R. ; 
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his appointment required the treasurer deliver an account and to 
pay over such moneys as may be found due upon the balance of such 
account 'It was added that it was on the ])r(jsecution to prove that 
it was nr)t the prisoner’s duty to pay over ihc money at a particular 
time, and as it was impossible to lix am time the prisoner could not 
i)e convicted, but the Judges were unammcjusly of opinion that the 
conviction was right/^°^ 

442! • Debt but Not Trust.^ — ^Though the terms of the section are 
■wide still it has due limits, and could not be extended to cases in which 
a person is entrusted with money only in a figurative sense, but pro- 
perty in it IS intended to pass with delivery. Such, for instance, is the 
case of m<jne\s advanced by a person to a contractor for building pur- 
poses in which case any misuse or misai>propiTation of the money could 
not be held to constitute criminal breach of trust But in such a case 
it would be more correct to say that the money was paid and not en- 
trusted to the contractor, though the payment may have been made 
for a specific purpose and cm the strength of a certain assurance. So 
w’here money was paid to the accused on condition that he should use 
it only for the purchase of paddy to be sold at the market rate on the 
date of delivery and the accused misappropriated the money for which 
he had executed promissory notes in favour of the complainant, the 
Court held that the money had been merely advanced and not entrusted 
to the accused who could not, therefore, be prosecuted for criminal 
breach of trust because he used it to pa} oh his owm debts The 
real question in such cases is not by what name the advance is made, 
out whether the property in money remams with the complainant or 
is parted with m favour of the accused. 

The complainant owed money to the accused on a mortgage which 
he paid him in full satisfaction ot the loan. Ihe payment was endorsed 
on the deed by another. The accused took the deed, entered his house, 
saying that he w^ould keep the money and return the deed. He then 
denied the payment. It was held that the money being paid m dis- 
charge of a debt, denial of its receipt did not contitute breach of 
trust.t'^’^> But the accused in this case was presumably charged on 
the receipt of money. The case -would have been sufficient if he had 
been charged on the deed which belonged to the complainant as soon 
as it was discharged and the non-return ot which would have con- 
ceivably constituted criminal breach of trust. Such was the case of 
the accused who had lett certain promissory notes with the com- 
plainant as security for a loan. He persuaded him to return them to 
him alleging that they were required to collect the money which he promis- 
ed to pay the complainant. He sold the notes but did not pay the 
iponcy. He was held guilty of this offence as well as of cheating ^^3) 
Where the tenant paid a sum of money to the landloid for rent and the 


(20) IVelcK 2 C & K. 296 

(21) IVong Yune IVmn, 5 Bur LT. n, 

14 I C 653 5 Bur L T. 

143 F B , 17 1 C. B24: Hock Cheng & Ce 
V, Ilia Ka Do, 6 Bur L. T 13 F B , 19 
I. C. 145; Keymer, iz A. L J. 730, 23 l.C. 


492; Nga Po Fzow/, 7 Bur. L T. 209, 
F B, 24 I. C 332 

(22) Golam Hussain, 22 C W N lOOSi 
49 1 C 343 r 20 Cr L J 151. 

(23) V enkatagurunatha, 45 M. L. J. 
133, 72 I. C 612, (1923) AIR (Mad.) 

597. 
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latter appropriated it towards swaieshi subscription, the Couit held it 
p, cnnstitute no offence/^^^ 

442 m. So "^here the relation between the parties was that of banker 
and customer, which is in law that of debtor and creditor, the moneys 
due to the customer would be due simply as debts, so that if the 
b;, liber fails in business or dishonestly withholds payment he could 
not be ]>roceeded ae^amst under this sectuin, since the money was fully 
at the disposal of the banker, and the latter in using it for his own 
could commit no criminal breach of trust But while it 
is settled law that the relation between banker and customet is simply 
that <jf debtor and creditor, still it is prissible for a banker to be a 
uustec also, but in that case his position as such must be strictly proved. 
Such mav, lor example, be the case where the banker enters into a 
contract of a special nature to keep a certain sum intact and distinct 
from his other capitals in trade, in which case he would be as regards 
that fund a trustee So it often happens that a certain money repay- 
al>]e at call is kept by a banker merely for safe custody, m which case 
he is a trustee of that money, though he may hold other moneys of a 
person in his general capacity as banker So constituents dealing with 
a bank may entrust their scrip to it for safe custody and realization of 
divalent or mteiest from time to time, in which case the banker holds 
the bcvip as a trustee and is accountable to the customer as such The 
fact is that a person may be both a banker as w'cll as a trustee of the 
same person 

4423. It all depends upon the question in whom property in the 
fund vests If the customer has the property and the banker a mere 
custody the latter is a trustee of the former. If, on the other hand, 
he is entitled to absolute disposal of the fund for the time being or 
fur any limited lime he is then a banker and not merely a trustee. 
Trust implies that the fund of which the banker is a trustee should 
he kept distinct and intact for a specific purpose and at the disposal of 
the ccsfiii que trust. He should not be at liberty to mix it with his 
general working capital or to use it as such. The accused acted as a 
shroff of the i-egiment. He was in charge of Government monejs as 
well as of the moneys belonging to the regimental fund, officers and 
men He was permitted to make loans to officers of the regiment 
w’hicli were repaid by reductions made out of their salary. But he 
was alleged to hold the Government money merely as a cashier and at 
the beck and call oi the Commanding officer He was so described in 
his agreement with the Commandant, and Chatterji, J , taking into 
consideration the oral evidence of the Commandant, and the fact that 
the accused had absconded, reluctantly yielded to the argument that' 
his position was one of trustee He was accordingly convicted, but 
let off with a nominal sentence.<ri 

4424. The prisoner was the servant who had contracted to supply 
labour to a Railway Company for delivering coals to the Company's 


{24) Kumeda Ckardn Ghose, 15 C. L 
SiA IS I G 656, 13 Cr L J 512, 
i£%) Ruashan Rai, (1901) P R No 32, 
following Chanda v. Chanda Mai, (1885) 


P R (Civ) 95, Noa Po Seik, 6 L. B. 
R 62 F B, 17 I C S24, 13 Cr. L J 
888 

(i) Hira Lai, (1908) P. R ig. 
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customers. ]t was a part of the contract that W or his men should 
rcaliy.e the price of coals so supplied and deliver to the Company’s 
manager. \V engai:;ed the prisoner who conveyed the Company’s coals 
to its customer and received a payment which he misappropriated and 
for which he was indicted. It was objected that the money was not 
receivcfl on the account of W, nor uas his property, and upon a case reserv- 
ed Campbell, CJ., said “This case depends entirely upon whether the 
evidence shows that the money was received in the name or on the 
account of his master, and this depends upon whether any privity exists 
between the carman and the Company. If there be such privity as 
to make the carman the agent of the Company in receiving the money, 
and he agreed to pay it to them, the money in his hands was not the 
money the master but of the Company. The opinion of the majority 
of us is, that such privity is established, and that, therefore, the money 
was not received on account of the prosecutor, bui on account of ihe 
Company. This being so, this c<mviction cannot be supported.^’ 

The fact that the prosecutor had delivered the money to try the 
honest} of the pnsfmer does not affect his liability, if m fact he is 
guilty of breach under the circumstances described as criminal The 
prisoner was a shopman m the service of the prosecutor who, suspecting 
embezzlement, formed a plan for detecting him, and marked the money 
in the till, and then gave three other marked pice to a confidant who 
paid them to the prisoner m payment of goods purchased from him 
which he misaiipropriated. It w'as contended that as the money had 
been marked and paid for the sole purpose of trying the fidelity of the 
prisoner, the delivery of them to the prisoner had not changed the pos- 
session of them, which it was contended, remained constructively with 
the prosecutor up to the moment when the embezzlement took place; 
and that, therefore, the charge should have been for a larceny at com- 
mon law, and not for an embezzlement under the Statute. But it was 
held that the case was clearly one of breach of trust.^3^ This view is 
perfectly sound and has been reiterated in several cases/^^^ and it is 
consonant with the general principle applicable to such cases 
(§§ 24 ,^ 254 ). 

442S. No Trust* — it there was no trust, actual or constructive, 
there can be no breach of trust, whatever other offence the accused 
may have committed. So if of two servants employed by the prose- 
cutor one A be employed to sell his goods, and B for another purpose 
with no authority to sell the goods, and if B should get behind the counter 
and sell gfK>ds which he had no authority to do and misappropriate the 
proceeds, he would be guilty of theft and not of this offence. Such a 
case is not different in prineij^e from that of B stealing his master’s goods 
and then selling them to evade detection The accused, a Stationmaster 
wrongly collected an overcharge on sale of tickets. It was held that 
he couM not be convicted of this offence, since the excess collection did 
nt>t belong the Rai!way.<^^ Where the accused was employed by 

<a) Bmumont, Dears C C A, I. R. (L.) 295. Karimuddin, 40 A. 56$ 

<3) y uwr 2 Leach {A marksman, doing the unauthorised 

<4) H ituse, 2 Leach Qu, work of a Stationmaster, t>vercharged a 

liaiklons, I i><*n t t sum and misappropriated it). 

(5> ^udart XutH, ;5 I C. 79, (1923; 
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the prosecutor merely to register orders lor goods and receive pay- 
ments made lor goods so supplied, and had no authority to make or 
direct delivery ot goods from his master’s shop, hi^ delivery of n\o 
articles to a customer entering up only one as delivered and paid for, 
the price of ihe other article b^eing misappropriated, was held to cons- 
titute larceny and not criminal breach of trustd^*-* 

So, of course, there could be no criminal breach of trust against 
the accused, when he was only nominally the manager of a bogus 
Provident Institution, the real power and funds being in the liquids 
and under the control of the proprietor or agent.^"^ So the wife is, 
ordinarily, in joint possession of her husbandks propert\ , and she caiiiiot 
be held to be a trustee of his goods, so that any disposal of property 
by her would not, it is said, be criminal breach of trust But it is 
difficult to see why the wife is not the bailee ot her husband s goods. 
She IS now so held in English law/^) The wife is necessarily m charge 
of her husband's property As such, she is entrusted with it, and if 
she should dishonestly dispose it of, she would be, it is submitted, as 
much guilty of criminal breach of trust as a servant or manager. There 
can, of course, be no breach of trust where there is only a contract 
and no trust, and as the distinction between the two is at times fine, 
regard must be had to the exact nature of the transaction which 
favours the basis of the charge A person guilty of a breach of con- 
tract or of a quasi-contract cannot be visited with the penalty of this 
offence.^^®^ 


4426. A person who is entrusted with property possesses certain 
Dominion Over apparent ownership. He is in fact m 

PropwtX^^ charge of the property which is impressed with 

a trust Otherwise, he is at liberty to use it m 
any way he ciiooses. A person who is entrusted with any dominion 
over property has not the same right over it. His dominion may be 
limited or unlimited, temporary or permanent The manager ot a mill, 
and an overseer have both such dominion over property. Neither of 
them is entrusted with the mill but each has certain rights over it. 
As such, each possesses a certain dominion over it. If, therefore, 
either of them dishonestly converts to his own use chat property it 
will amount to this offence. The prisoner was the miller of a mill 
in the cciunty gaol, being paid a weekly salary as such out of the county- 
rates, and it was his duty to direct persons who brought grain to be 
ground at the mill to obtain at the porter's lodge a ticket specifying 
the quantity of grain brought, and his duty there was to receive the 
grain with the ticket and the grinding fee <ancl to account for it to the 
governor of the jail, who was in his turn responsible to the country 
treasurer The accused received the gram in question without a ticket, 
and without directing the persons who brought it to obtain one, received 
the charges for grinding it, which he misappropriated. It was held 


(6) Wilson, pc & P. 27 (p) Per Martin, B,, in Robson 3t L. J. 

(y) Kamal Krishna Bose, 5 M L T. M. C 22, overruling contra in Demnourf 
141, 4 I C H06 8 Cox 440. 

(8) (1864) Weir (3rd Ed.) 266. (10) Muku Lai Rai, p6 I C (C), 501. 
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that he could not f)e convicted of embezzlement, as, though he had made 
an improfjer use of the null by grinding the corn for his own benefit, 
he could not be said have received the money on hehalf of his 
master.'”' 

Ihit such a case would be clearly within this clause, for the section 
is intt restricted to embezzlement of money, and the phrase “ Dominion 
over property’' is wide enough to include such control So such a 
dtmunion over pn'perty i.s acquired hy a mortgagee m possession and 
bv the ni(jrtgag(jr in p(;ssession in an English mortgage If, therefore, 
such a }x.Tson wilfully defaults and so causes it to be sold for arrears 
Government revenue for the purpose of defrauding the mortgagee, 
and purch'ises it benamiy he is liable to be punished for this offence/^ b 
In this view this offence may be committed as much in respect of 
moveable as of immoveable property. Tlut the contrary has been laid 
dt>w*n in two Ccisc'><*3» m which this offence has been held to relate only 
to nioveaiile property, that l>eing the meaning of the term ‘‘property’' 
as used in this connection in this and the subsequent sections relating 
to the same offence 


44?7. Immoveable Property Excepted, — Both these cases weie 
Cases of pure tresjjass In the Bombay case a person having died 
intest.ite, the Nazir was appointed to administer the estate and he 
deputed a subordinate to take possession of the house of the deceased 
In the meantime one (jirdhai had established himself in the house which 
he refused to vacate. He was convicted under section 404, but the 
Court held that section inapplicable, observing “that there seems to 
be much doubt w^hether immoveable property is within the meaning 
of secti(»n 404 of the Indian Penal Code; for, although as remarked by 
the referring Magistrate, property is the term used in the said section, 
the single illustration below the section refers to moveable property only, 
and the meaning and object of the section appears to be to prevent the un- 
law' ful apppipnation of moveables between the decease of the owner 
and the time when the effects shQ Vild, in ordinar y course, be received 
by the heir oi person authorizcdTtr'i'e^Wff This view was 
concurred in liy Tucker and Gibbs, JJ , who disposed oFIlie reference/ 

M(»re »*eccntly this case was followed by Beverley a!Hr43ordon, JJ,, 
in a case in which the accused who was the Jemadar o^ ..an Indigo 
factory m charge of the Indigo plots had let out certain plots to r 3 "ots 
for his own benefit, and the sole question ar^ed was whether such an act 
relating to land could amount to a criminal Weach of trust The learned 
judge.s did mit definitely commit themselves to any view but expressed 
the inclination of their mmd to be in favour of the Bombay view, 
adding: “In this case the appellant v\as at most entrusted with the 

^u|>ervtsioll or management of the factory lands, and the fact that he 
intsmanaged ibe land docs ru>t in o«r opinion amernot to a criminal 
offence undtr secihm 408. He that as it may, we .think that upon the 


(jn 6 Cox Cullum 1. K Gtrdhar Dharantda^, 6 h H, C. R. 

^ f" ‘ tt 1 i L Oil fnlhmcd in Jukdou^n S’tn/za, 23 C, 

Kew Mmik k Brvtdahun 372 

5 W E iCn) < 14) Girdhar DImrmadaSy 6 B, H, C. R 
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evidence the conviction cannot be sustained It may be added that 
the term “property” has undoubtedly been used by the Legislatuie to 
denote "moveable property” eg, in section 410-4i5 In section 410 
which defines stolen propeity, the term “pioperty” has been undoubtedly 
used to designate moveable propert} , for it speaks of property in 
connection with the oflence of theft as of those in which the term used is 
ambiguous Again, since these offences are only specific cases of theft 
it would be more appropriate to restrict the teim only to moveable 
property iThe language of the section and also the fact that distinct 
sections provide for trespass favour the same view 

The accused, who was a forest guard, w^as convicted of this offence, 
because he had permitted a timber merchant to cut down and remove 
certain trees. The Court altered his conviction to one under section 
379 on the ground that, trees being immoveable property, criminal breach 
of trust could not be committed in respect of ihem.^*^) This view has 
lieen hesitatingly followed in a case in which the accused, w’ho being 
appointed to watch a paddy field until the crop was ripe, cut and remov- 
ed the crop as soon as it was ready They w^ere convicted of this 
offence, but on revision their conviction was supported either for this 
offence or under section 379 on the dual ground, that though when the 
crops were standing the accused was in charge of immoveable property 
till when they were severed, they still remained entrusted to him, 
and even if there was no continued trust, the Bombay case would sup- 
port the accused’s conviction under section 379,^^®^ As to the first 
reason it is submitted that what was entrusted was the standing crop: 
its cutting by the accused was never contemplated, and there could, 
therefore be no trust in respect of them3^9^ 

4428. The section does not require that the dominion over pro- 
perty should be a matter of contractual relationship, for it may be 
acquired in any manner so long as it is “ entrusted ” by another The 
right thus acquired would partake of the nature ot trust, though such 
dominion w’ould, ordinarily, be acquired over immoveable property 
But it may be equally as w^ell acquired over moveable property, though 
m such a case it would be more correct to say that the property itself 
was entrusted to another. A certain municipality condemned a hackney 
pony as too diseased for work and as fit tor destruction. For this 
purpose it came before a Magistrate who in the ordinary course would 

have ordered its destruction But out of motives of humanity he 

made it over to the accused who professed to be the secretary of a 
Society for the maintenance of incurable animals As a matter of 
fact, he alone constituted such Society. He took charge of the animal, 
and after keeping it for sometime and patching it up a little, sold 

it to another hackney drivei for the work for which it had been already 

condemned He was prosecuted for this offence, and the question 


(15) Jugdown Stnha, 2^ C 372; dissent followed in Durfja 36 C 758 
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raised an his behalf was that the accused could not be convicted of 
breach of trust, as there wras no trust created in his favour, but it was 
held that a person who accepts a trust cannot turn lound and dispute 
the title of his truster Then it was said that the Magistrate had 
retained no pro][Kirty in the pony. But Blair, J., said, that as against 
the accused the Magistrate did retain a certain qualified property m 
the p'Uiy. it was true that there was no expiess agreement as to that 
nr to «iin (►ther effect, between the Magistiate and the accused, but 
the Cf>ntracl between them must be inferred from their position and 
surroundmj^s. The [)ony had been manifestly made over to be maintain- 
ed, wMth the implied promise to maintain and not to work it or to allow 
It In be woiked If the accused did not intend *0 fulfil that obligation 
he was bound to return it to the Magistrate, who had as against him 
jiroperU in the ]nmy His sale was, therefore, misappropriation of the 
jKmy, and lioth his conviction and sentence of three months rigorous 
were consequently upheld.^"^^^ 

4429, Violation of Legal Duty or Contract. — person may acquire 

dominion ovei pro|>erty for a limited purpose, as in the case of the 
I*a\vnee ot goods, and he may then be guilty of this offence if he is guilty 
uf tile acts which constitute the crime The question in such cases 
is: did the accused dishonestly misappropriate the property, or did he 
conveit it to his own use, or did he dishonestly use or dispose 

of tlie property m violation of any direction of law prescribing 
the mode in which such trust is to be discharged, or of any 

legal contract, express or implied which he has made touching 
the discharge of such trust, or did he wilfully suffer any other 
person so to do? These acts imply the violation of (i) a legal duty, or 
(it) legal contract, or (Hi) criminal negligence enabling some other 

pers(»n ti> violate such legal duty or a legal contract. But the mere 

violaticm of such duty or contract is not criminal unless it was at the 
same time dishonest, and it manifested itself in some overt act, such as 
(aj misappropriation, (h) conversion to one's own use, (c) use or disposal 
of the po|xTty, The mens rea constituting criminality here consists then 
of dishtmesty and violatum of a legal or contractual obligation, but 
the act following upon such a state of mentality must be a positive com- 
missive act. 

4430. In the first place, riien, there must be the violation of a legal 

(1) VWkticm of contract relating to the discharge 

Logml Doty, trusi. Such a violation must be, moreover, 

dishonest. The prosecutor entrusted some silver 
to the accused, who were silversmiths for the purpose of making cer- 
tain ornaments. They alloyed ,it with copper, misappropriating an equal 
quantity of silver. It was held that they were guilty of criminal breach 
of trust and mi Why? Because thev had contracted 

expmufy nr impliedly against a<lulleration, and in “mixing the alloy 
they were guilty of violation of a legal contract touching the trust, and 
it was, nu'^over, dishonest and accompanied b\ misappropriation of 
property. The case was, therefore. ..ne uf criminal breach of trust, 

<*a> Ct>mri 'ifumkor, A \V N (21) Babaji, 4 B. H. C R. 16. 
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and rightly so held But if suppose, in such a case, fhe prosecutor had 
told the accused to use a certain quantity of good silver of their own 
in making the ornaments and the accused had then done what they did 
m the last case, then the offence would have been one of cheating and 
nut ot criminal breach of trust, because the prosecutor had then 
entrusted them with no property, for the property used was their own 

The accused was the servant of a liquor contractor and was, as 
such, entrusted with a certain quantity of liquor by his master to sell 
For selling it he w^as allowed a certain quantity of the liquor for him- 
self He was liable to account for the remainder to his master who 
had forbidden its adulteration with water The accused all the same 
adulterated it, and having sold it at the rate of unadulterated liquor, 
received an extra amount which he misappropriated to his own use 
He was convicted of this offence, and it was held that his conviction 
was right, as he had dishonestly disposed of the property, m violation of 
a legal contract, which met all the requirements of this section 
So in another case the accused was given certain earrings to raise a 
loan of only Rs 7, instead of which the accused pledged them for a 
larger amount, misappropriating the additional sum so laised The 
facts were held to be sufficient to bring the offender within the scope 
of this section ^^3) So a person may be guilty of this offence if he fails 
to account for the moneys received by him to another to whom he was 
hound m duty to render it Such duty may be legal or conventional. 

4431. The treasurer in a Bank or Government Treasury is bound 
to account to his official superior all sums received and paid out by him 
The same obligation is cast upon other servants of Government who 
have m the course of their employment to receive and make payments 
They would be, therefore, guilty of this offence if they, m violation of 
the direction of law convert to their own use property or money with 
which they are so entrusted within the course of their employment. 
But such direction of law, must be express and explicit, and it must 
prescribe the mode in which the property or money is to be used or 
disposed of. It cannot be assumed that because a certain person 
receives a payment on behalf of another he is bound to account to him 
for It %nslanter, on pam of being charged for malversation if he fails 
to do so In order to place a person under an oblio^ation to account, 
there must be not only an obligation legally created, but it must, 
moreover, prescribe the mode in which it is to be discharged. 

The accused was the servant of a baker and authorized to sell bread 
and collect bills, which he was ordered to pay on the evening of each 
day. The accused received thre'^ sums of such money on three different 
dates, but failed to pay them over to the baker, though he never denied 
their receipts It w;as contended that as the^ prisoner had all along 
admitted receipt of the moneys, his mere omission to pay them was 
not embezzlement, but Coleridge, J., held that as it was the duty of the 
accused to account for and pay over all moneys received by him in the 
course of the day every evening, his wilful omission to do so was clearly 
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equivalent tn a denial nf the receipt of the money Of course, a 
Iht-noii nun not deny receipt of money and }et may go on misappro- 
priating n In NUih case the fjuestion is not what the accused said but 
edial he did witli the money which is the mam point at issue 

4432. The mere violatirm of law or a legal contract is, however, 
onlv om elemtmt tor consideration The essential element is dis- 
hone*-t\ T»iU f‘<r dishonesty the acruse<l may pass off as a fool, though 
not a kimve. Hut ^lishouesty st ini,])s him as a knave, and it makes his 
aa trimirud if it i'- tollowed u]» bv apf)ropriation or use of the property 
to be presentU considered I §§ 4433, 4434) The term “dishonestly’^ 
has been defined before/-^' aial it has been there and since the subject 
of frequent lefeiunes'** It has been used here m the same sense as in 
se( lions 37K aiui 403 as imf»lyiiqif the intention of causing gain or loss 
b\ unlawful mean‘s of ]iroj>erty to which a person gaining or losing is 
not or is entitled The dishfuv^sty must relate to the apjiropriation .A 
wionufu! t'otuer'iioii, ami when it is onh so, the offence is in substance 
criminal misappro]>riation. Tut where the dishonesty relates to the 
uSi' nv dispoisal the trust pro|;>erU this offence may be completed, 
though there nia> be no criminal misappropriation Where there is no 
evideiue of the aeiused cannot be convicted of this offence. Such 
was the case of the accused who was .entrusted wath certain property 
b\ ('oiiit When called upon to produce it he evader! service and failed 
to proflui'e it, It was lield that he might be guilty of contempt of Court, 
but in the absence of proof of misappronnation he 'ould not be con- 
victed of this offenced^b 


(2) Dt«h<»ncit Ui« 
or Difpotal. 


4433. The vv(»rd “use” is of large import and may mean anything 
from a temporary employn^ent to a permanent 
appr</priation. But since it must be dishonest, it 
follows that the term as used here is restricted 
in its sense as meaning such employment as constitutes wrongful gain 
or wrongful loss. Where, therefore, the prosecutor gave his clothes 
to the accused, a washerman, to wash and the latter wore them and 
lent them to ])e worn by a man of low caste, so that it was rendered 
ustdess to the ])ro,secutor, it was held that the act did not constitute 
dishonest use of the property within the meaning of this section.^ 3 ) 
The same view was taken of the pledgee of a turban who deteriorated 
it by wearing itd^> In such cases the word “ use must be construed 
i'jusdem <jeneris with misappropriation, conversion or disposal of the 
propertv Sn if a person keep his furniture with anotlier for safe 
cuh^hI), and the other use it instead of keeping it, he could not be 
chargeci with criminal breach of trust, for such use is not dishonest, 
which it wfmld l>e if it was pledged or lent on hire to another. The use 
or disjM^sal of property is, therefore, by no means the most material 
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in'^’wlient of the crime But dishonesty is, and if it is present with 
the use for disposal of property, the only thing that then remains to 
com])lete the crime is the violation of a legal or ccjnventional obligation 
In<leed, it may even be added that in ordinary cases the presence of 
dishfjnesty im])hes the absence of a legal right, so that dishonest mis- 
appn)pnati(m would suffice to establish this offence, and of these dis- 
honest} IS all in all 

4434. Of course, dishonesty without use is not punishable, but 
there mav be use without dishonesty, in which case there may even 
be a breach of trust, but it is not criminal The accused, a Police 
Sub-Inspector, was in charge of a cattle pound in which a pony was 
im|>ounded which was put to sale The Cattle Trespass under 

which the sale was held prohibits a police-officer from purchasing 
pound cattle directly or indirectly The accused purchased the pony 
hemmh l>ut it was found that he had paid the approximate value of 
the animal It was held that though the accused had disposed of 
the pon} in violation of the direction of law% his act was not punishable 
under this section, because it was not dishonest, ^ 7 ) which it would 
have been, if the price paid had been below its approximate value So 
where the accused refused to deliver land which had been m fact 
mortgaged to them, but wjhich they denied, it was held that the dispute 
was one of an ordinary civil nature and not one constituting this 
offence Such w^as held to be the case of a pleader who having 
the client’s balance in his hand retained it towards his fee, though 
the recovery of it had become barred. ^ 9 ) 

So where a person withholds property on account of a bona fide 
dispute, there is no dishonesty, and consequently no offence. The 
accused was employed by the prosecutor and other persons to sell 
their paddy The accused sold the prosecutor’s paddy and realized the 
full price, but he withheld payment of a portion of the price on the 
ground that another person by name Naloo laid claim to it The 
prosecutor charged him with this offence. Naloo was examined and 
he asserted his claim to the money withheld, but the Magistrate found 
his claim groundless Naloo then brought a civil suit against the 
accused for recovery of the amount, but the latter was, before the 
disposal of the suit, convicted of this offence It was found that there 
wlas a dispute as to the number of bags given by the prosecutor Naloo 
claimed that soiree of the bags claimed by the prosecutor were his 
and given by him for sale to the accused The High Court held that 
though this may be a false claim, still there was Naloo’s civil suit to 
reckon with, and whether it was a false claim or not, the fact that 
there was a claim made, exculpated the accused who might have bona 
fide refused to deliver up money to the prosecutor when he was 
threatened with a hostile claim In this case, the hostile claim of 
Naloo W 4 S a reason and not a pretext for refusing payment, and such 
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iL cnsc is cuncei\?i!»lc. Tn that case the last case would be no authority 
u^r huMinj^ that the accused could not be convicted. But the verdict 
in llie following case is by no means easy of comprehension. 

The proM.Mutor em])1o\ed the accused as his general agent in 
(lutrut* of |K‘tt> suits instituted by his creditors against him The 
]troMLUitor the accused Rs 300 The latter had taken Rs 32 

on luo and \\hen called to account, falsely stated that he 

hail ]iaid it to a ])leader as his fee. The Magistrate convicted him 
ot this oftence, but the High Court acquitted him holding that in 
view of the jirosecutorhs indebtedness to the accused ‘‘we do not 
think It tan be held that the mere failure to give a correct and true 
<t< ^ ount of the manner in which Rs 32 was expended by the prosecutor’s 
aejent in numerous Simill Cause Court proceedings necessarily implies 
a dishonest intention But it was not a case of a mere failure, 
and the ]»rosecutoris indebtedness had nothing to do wuth the case, 

4435* dlu‘ f.'ict is that the Code draws a distinction between a 
civil breach of contract and a criminal breach of contract. The last 
Few cascN cited were all instances of a civil breach, but in which the 
absence of dishonest} saved them from becoming criminal. Such was also 
the case of the accused who as President of a municipality, had drawn 
the ]*a\ <»f the municipal staff, but did not actually pay it out till a 
fortnight liter. The nmney was in the neantime ready and available 
but not ]>uid, and Scott and Jardine, JJ., thereupon held that the act 
disclost‘d no dishimesty, an<l that in the absence of dishonesty the accused 
Cijiihi m>t be convicted of this offence. There was no doubt of the 
withhidding of j^iyment. It might be improper and might even amount 
to a civil lireach contract, Imt the offence required strict proof of 
ilishonesty of which there w<is no vestige. The account books showed 
the monev as duly receiveil, it was not shown as paid out There 
was the fact th«it the cash fell short of the Rs. 68, but it may well 
have been the result a desire to hide the delay, but it was of* itself 
no ]>ri»of of dishonesty.^ But, as the Court added, the case would 
have been ditferent if the account books had been falsified, and the 
money withdraw^n had not been shown as received, in which case the 
omission w^ould have been suggestive of dishonesty. 

This WMS jqjparently the ratio dotid^ndi of another case in which 
the accuH‘d, wno was the revenue patch was made the intermediary 
for payment of two small sums of money to two other villagers who 
were entitled to receive them from Government. The accused received 
the sum, but did not j«iy themi over to the persons to whom they were 
payable. But he got them to execute acknowledgments of their receipts 
promising to pay the amounts in eight da>s or so. The receipts were 
forwarded to the rarenue authorities as vouchers of payment. The 
men never complamecl, but trusted in the honour of their pa^el to pay 
them, ttjxin which the Court heUl that he cuuld not be convicted of 
this because he had duly discharged the trust reposed in him 

by the Cmkmt by oblaining the receipts.**^) This case had been 
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amnuidverted upon by Irwin, C J , of Upper Burmafi^’^-^^ who said: 
** The last reason I cannot endorse , I think that so far from fulfilling 
the trust reposed m him, he tried to deceive the Collector by submitting 
false e\idence of pa 3 ’‘ment ” But w^hy was it a false evidence^ Suppose 
the patel had delivered the rrioney and borrowed it instantly from the 
payees, would not the receipts have then been true^ And what 
difference drd it make if the same thing was understood both by the 
patel and the payees^ 

4436* Confusion of funds, — Mere retention of money does not 
necessarily raise a presumption of dishonest misappropriation But 
it IS one step in that direction If there is by law or contract a 
special place assigned for the keeping of rr(oney held on trust, the fact 
that It was not kept there, but was removed to another place would be 
a strong evidence of its dishonest use, but it will not be conclusive But 
w^here no such separate place has been assigned the accused could not 
be charged with a misappropriation by mixing the trust money with 
his owm and using it promiscuously. He is not then bouncf to earmark 
the identical coins, nor to assign them a separate place unless he is 
so obliged b6) In such cases when the private and the tmst moneys of a 
person is suffered to be held together, there may be a m|is appropriation, 
but it then a matter of intent The honest man w^ould pay the sums 
t<» the proper recipient out of the mixed sum in his possession, while 
the dishonest one would simply form in his own mind the intention of 
iu»t paying it. But so long as the matter is confined to intention the 
accused cannot be convicted, for his dishonesty cannot be proved He 
must, then, do some overt act to establish it Such act may consist 
of mere retention for such a length of time as would justify an in- 
ference that the accused did not intend to pay it. 

Such was the case of the village headman who had been ordered 
by Government to collect plantain trees from the villagers and to 
pay fnr them at the rate of Rs 15 per hundred He collected them 
for three years, received their price, but did not pay it to the owners 
from whom he was supposed to have purchased the trees. He, on 
the other hand, collected the price of trees from those who could not 
supply them The money was so retained for three years and it was 
held that the retention was for a sufficiently long time to constitute 
misappropriation.^*^^ Such was also the case of the income-tax clerk 
who received moneys, but failed to credit them into the treasury or 
in the remittance book, but took them home intending to credit them 
later on, and who was then convicted of criminal misappropriation.<^*s> 
But in this case, the accused was under a legal obligation to credit 
his receipts immediately into the treasury His taking them home was 
tjien sufficient to constitute dishonest misappropriation 
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4437. The fact that the accused had duly posted up the items 
received in the accounts, does not necessarily counteract criminality, 
though it is an indication of bonu fidcs. The contrary was, however, 
laid df»wn by Cresswell, J., in a case in which the prisoner was the 
master of a Vessel owned by the prosecutors He sold its cargo and 
received a price out of which he deducted a sum, which, on being 
questioned he falsely accounted for as due to short wefght and the 
receipt of a part of the amount was admitted, but explained as appro- 
priated in accordance with a mercantile custom, of which there was 
no evidence But Cresswell, J. nevertheless held it to be no case ot 
embezzlement, adding* I think that this does not amount to 
embezzlement. Embezzlement necessarily involves secrecy; the con- 
cealment for instance, by the defendant of his having appropriated the 
monev. If instead of denying his appropriation, a defendant immediate- 
ly owns it, alleging a right or an excuse for retaining the sum detained, 
no matter, how frivolous the allegation, and although the fact itself 
on which the allegati<m rests were a mere falsification, as in the 
present case, and although it should turn out that there was no such 
difference as that asserted by the defendant between the tonnage as 
measured at wSwansea and that at Plymouth, or that there was no 
such custom as that set up, I do not say to what species of offence 
this may amount, but, in my opinion, not to embezzlement/’ ^^9) 

4438. It is submitted that the grounds for exoneration are here 
overstated. The question whether the explanation given by the accused 
is (»r is not sufficient, is a question of fact and not of law, and if it 
was bom fide believed by the accused it will probably be regarded as 
a sufficient defence; for if his act was bona it could not be dis- 
honest.^-®^ Such was the case of the nazir of the Court of a Magis- 
trate who vras convicted of having criminally misappropriated a sum 
of Rs. 52-6-3. It appeared that his accounts were in order, but in 
accordance with an old practice the officials used to draw upon the ac- 
cused for advances according to their requirements. This was purely 
a private matter, and the officials amcerned, paid back the loans on 
receipt of the pay. He ha<i made such advances when his cash was 
checked and disckjsed the deficiencj. The ilagistrate ordered him to 
make it good and he did so. It was held that the accused could nut 
be convicte<l therefor as there had been no dishonesty.^-*) 

So it was pointed out in another case of a salt daroga that the mere 
fact of there being a large deficit of salt in his charge is not sufficient 
t<» fasten on him criminal liability under section 409, for which there 
must he distinct proot of a criminal misappropriation. Such a person 
may have fie^n negligent, liut negligence may be a good ground for 
civil liability, tmt it does not suffice to establish a criminal charge of 
this magnitude.^-'-^ indeed, as was pointed out in a case, the correct 
entry m'‘y have been itself made to avert suspicion and in order to 
deceive/"^* **macle with foretffimght and a view to this defence.”<"+> 
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On the other hand, the absence of an entry may appear to be accidental 
anti due to carelessness in which case it will be no eMdence ot mis- 
appropriation ^*'5) All the same there are cases decided in England 
where the denial of receipt^^^ or the absence of entry^^^ is insisted 
upon as necessary to establish a charge of embezzlenent But though 
these are valuable tests of dishonesty they are not the sine qua non 
for a conviction ^3) There is, however, a wide difference between 
a mere omission to enter in the accounts or to account, tor the receipt 
of money, and a wilful falsification of an account, for which the former 
may be "consistent with innocence and the latter nut. 

4439. Wilfully SuflFering Dishonest Use or Disposal. — Dishonesty 
may be proved or presumed from circumstances But it cannot be 
assum'ed as a matter of course The accused who was the tindal of 
a cargo-boat, was entrusted with 200 hides to be carried to a steamer. 
On delnery on the steamer twenty-two hides w^ere missing upon which 
the accused was convicted of this offence. It was held that there was 
no evidence of dishonesty, nor could dishonesty be inferred fiom the 
mere fact that some of the hides disappeared from the boat. The 
accused may have been negligent, but he was not dishonest The 
crew or some of them may have committed the theft, but the accused 
could not be convicted unless there was evidence of at least wilful 
sufference which must at least amount to abetment. The accused was 
the mother of a child and to whom the prosecutor, a vaccinator, paid 
two annas as price of the lymph which he wanted to take out of the 
child whom he had recently vaccinated and whom the accused promised 
to take for that purpose to a village named She failed to do so, and 
thereupon she was prosecuted for this offence, but the Court held it 
to be no case of criminal breach of trust.^s) 

4440. Civil Breach of Trust. — ^Though the ingredients of this 
offence are somewhat broadly stated, there is no doubt as to their mean* 
ing. This group of sections was intended to punish an offence of which 
dishonesty is the essence Any breach of trust is not an offence. It 
may be intentional without being dishonest, or it may appear dishonest 
without being really so. In such cases the Magistrate should be slow 
to move.^^) This caution is all the more necessary, since there is a 
natural desire to secure speedy justice by having recourse to criminal 
law, a flagrant example of which is the following case The pawnee 
of certain jewels had obtained a decree for their sale. He made them 
over to the pawner and executed in his favour a receipt for full payment 
of the decree Subsequently, he prosecuted him for criminal breach of 
trust alleging that his receipt was nominal, and that he had in fact 
entrusted the jewels to the accused to raise money on for payment 
of his decree The Magistrate believed the story and convicted the 
accused, but on revision the High Court naturally threw out the case 


(25) Jones, 7 C & P. 833 

(1) Per Holland, B, in Jones, 7 C & 
P. 834. 

(2) Norman, C. & M. 501. 

(3) Jackson^ I C, & R. 384; Lister, 26 


L J M C 62. 

(4) Ram^ya, (1904) lo Bur. L. R, J70. 

(5) Satawa, (i^i) B. U. C. 557 

(6) Kooraihalwar, (1920) M \V. N 
346, 55 I. C, 469, 21 Cr. L. J. 309 
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animadverting on the magisterial procedure of inquiring into the bom 
fidcs of a receipt on which even Civil Courts would not find it easy 
to decide.^"^ 

Another case equally instructive had to be decided by the Privy 
Council. There the accused was instructed to invest certain minor’s 
mfniey in a most remunerative way which he did by including it in 
the trading capital of a Bank of which he was a partner He paid the 
interCvSt due thereon and allowed even overdrafts on the minors’ accounts 
All oi a sudden the minors’ guardians demanded the money which ! 
the accused ivas unable to produce in specie. He, how^ever, gave a 
sufticient security, but nevertheless he was convicted but the Privy 
Council had to interfere “not on any matter of form,” but “that the 
facts tlid not on any just or legal view of them warrant a conviction 
The transition between such cases and those m which there is a doubt 
as to the trust or dishonesty or any other ingredient constituting the 
offence, is not gradual, though cases in which a payment due is merely 
dela>ed though not delajed beyond the possibility of mere negh- 
gence,^''®^ or where there is a claim of right, or a confusion of accounts 
(§ 4436 ),^’*^ and errors therein due to ignorance or negligence or a 
mistaken procedure/’^^ fall into the same category. But as these cases 
relate to rather evidence than to the principle of the crime, they will be 
found discussed in the sequel. 

4441. No Offence.— Two things are essential to constitute this 
offence. In the first place there must be a trust, and in the second place 
dishonesty. Where there is one and not the other it .may be a case of 
civil breach of trust but not one imposing criminal liability. There 
remain cases in which there is no breach of trust at all. Such was the 
case of the pledgee of goods who had sub-pledged them to another 
which he was held fully entitled to do.<*3) The accused was employed to 
collect certain dues out of which he was entitled to certain percentage 
as his commission. He had to deposit the balance in the treasury, 
but no period was fixed within which he was to do so. It was held 
that his retention of the money did not expose him to this charge.^^4) 

If, of course, the prosecution fail to prove the trust, they fail in their 
first duty to bring the offence home to the accused.(^5) The accused 
was the managing director of a Bank. As such, he drew certain Hundis 
on another bank the amount of which he credited in the floating account 
of his own bank. Some months later, he caused an entry to be made 
debiting the Bank with the cost of the Hundis he had purchased It 
was clear that he had committed no criminal breach of trust.^'^) 


(r) Gokmra^u, (icnC) 2 M. W. N. 
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F. R. No. I C 


Pmod, 40 I, C. (A.) 


(12) Daulat Jim, (1915) P, L R, 162, 
29 I. C 86. 

(13) Sarju Prasad, 9 0 , L J 421, 71 
I C 58, 24 Cr. L J. 10, (1922) A I. K. 
(Oudh) 280 

(14) Nuful Hassan, 56 I C Pat 669, 
21 Cr L. J. 509. 
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C. W. N. 838, 65 1 d 1004, 23 Cr. L J. 
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406 . Whoever commits criminal breach of trust seaio d^ ^ 
shall be punished with imprisonment of 
Prauhmeni for either description for a term which may 
carnal breac o ygars, OF with fine, or with ' 

both. 


[Criminal breach of trusi—s 405] 


Synopsis. 


(1) Analogous Law (4442) 

(2) Procedure and Practice 

(4443_4449) 

(3) Venue (4444) 

(4) Change m procedure since 

1898 (4445) 

(5) Charge affects only criminal 

breach of trust of money 
(4446) 


(6) Forfeiture (4450) 

(7) Proof (4451). 

(8) Form of Charge (4452, 

4453) 

(9) Evidence of criminal breach 

of trust (4454) 

(10) Burden of proof (4455) 

(11) Breach of hire-purchase 

Agreement (4456) 

(12) Breach of duty (4457). 


4442. Analogous Law.— This section prescribes punishment for 
the simple offence of criminal breach of trust— its three aggravated forms 
being dealt with in the three ensuing sections Thus the next section 
deals with the offence committed by a carrier, wharfinger or warehouse- 
keeper, while section 408 deals with the same offence committed by a clerk 
or servant, and section 409 with a public servant In all these cases the 
circumstance of aggravation is the position and nature of trust reposed in 
the accuse^ the abuse of which law esteems as specially flagrant and 
calling for commensurately enhanced punishment 

In this respect English Law is identical, for it also regards such cases 
as those of aggravated larceny.<'7) 

4443. Procedure and Practice.— This offence is cognizable, and 
warrant should ordinarily issue in the first instance. It is both non- 
bailable and non-compoundable, and is exclusively triable by the 
(2ourt of Session, Presidency Magistrate or a Magistrate of the first or 
second class. As this offence is non-compoundable, the Court has no 
power to recognize a compromise of the case made by the prosecutor with 
the accused, nor does the fact that the latter had given a bond to the 
former prevents his prosecution,^*®) howmuchsoever scandalous may be the 
conduct of the prosecutor in turning round upon a person with whom he 
had compounded the case ^^ 5 ) But in such a case, if the prosecutor is 
agreeable, the practice of the Courts is to permit the prosecutor to secure 


(17) By bailee generally— 24 & 25 Vict., 
c. 96, s 3; 1 F & F 109, De 

Bank, 13 Q B D, 29; Bellencontre, 
(1891) 2 Q. B 122; Bunkall, 33 L J M 
C 7$; Aden; 12 Cox 512; Datnes, 10 Cox. 
839, By clerks or servants— 24 & 25 Vict , 
96, s 67, misappropriation by servants, 
27 Vict, c, 103, s. I (see s 38, ante). 


By public servant,—^ & 25 Vict , c 96, 
s 69 By customs officer— 39 & 40 Vict., 
c 36, s 29. 

(18) Mayandi Pdlai, (1886) i Weir 462; 
Ramasamt Nadan, (1883) i Weir 465. 

(19) Dah 9 C. & P 342; Bryant, 27 
J P. 277 (2^)‘ 
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4447. Rut whether it is so or not, the prosecution, have in any case 
to estaV)lish a pnnia facie case of criminality against the accused They 
have, therefore, to overhaul the accounts generally with a view to see 
where and when the accused commenced embezzlement And though in 
such a case, the charge must be confined to the specific sum of items 
charged, it is allowable to take in the other acts of embezzlements to prove 
that the items in dispute could not have been omitted or falsely entered 
hy negligence or mistake ^*3) So where on an indictment for embezzling 
three sums of money, the prosecution had tendered all the account books 
maintained by the accused m evidence, and the accused objected to the 
books being generall> tendered in evidence, contending that the charge 
must be confined to the three items specified in the indictment, the Court 
overruled the objection and upheld the conviction. 

So in another case, the account-books were tendered to show that the 
accused had entered the individual items correctly, but had wrongly totalled 
them and that from week to week the same mistake was repeated. 
Williams, J., held that evidence of a senes of similar errors, both before 
and after those which formed the subject of the indictment, was admissible 
It was clear that the defence to* the three charges would be •that these 
were mere errors in casting up the accounts, and such defence naturally 
arising, any lawful means might be resorted to whereby such defence might 
be anticipated, and proved to be ill-founded; and evidence which was 
admissible for such a purpose was not the less so because it tends to prove 
the commission of other felonies by the prisoner. 

4448, The question of dishonesty is a question of fact and should 
be left to the jury who are the sole Judges of criminal mtention The 
offence of the accused may be held proved from their refusal to return 
it or to account for it.<‘7> But the mere failure to return it will not of 
itself support it/**®) 

A person charged with the misappropriation of a sum of money, 
cannot be convicted of the misappropriation of goods and vice vcrsa.(^9) 
Where, therefore, the accused was so charged, he was held entitled to 
show that the missing goods were never converted into money which he 
could have misappropriated. If in such a case, there is no evidence that 
the goods have been converted into cash, the Judge ought not to leave 
the question to the jury whether the goods have been converted into cash, 
for than to arrive at a conclusion by naere guess-work. So where the 
prosecutor had delivered to the accused, an auctioneer, three pieces of 
funiiture for sale, and the charge referred to the accused having misappro- 
^ated Rs. l(», being their sale proceeds, the Court quashed the convic- 

holding that that amount had never been entrusted to the accused.^**) 
again, the offence must be completed within the period charged. 
Whore, therefore, the accused was charged for offences committed be- 
tween the 1/th August 1909 and 15th August 1910, and the evidence 


S. IS ill (&), Indian Evidence 
Act il nC 1872) ; Proud, L & C, 97; 
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pointed to the inisappropnation havmj^ been made in Februan* and May 
1911, the Court acquitted the accused, holding that no offence had been 
committed between the dates charged 

4449. Since this offence consists m misappropriation, etc , by a person 
cninistcd with property, or dominion over property, it is necessary to 
establish a trust, though it is not necessary that the trust should be express 
or created by writing. <^3) But if no case of trust is proved, the offence 
may be one under section 403, or under section 379,^^*^) but no case under 
this section could then be held to have been made out 

4450. Forfeiture. — A case m which the Court had on conviction 
for this offence, ordered the forfeiture of the rents and profits of the 
accused’s estate, has no significance now since the penalty of forfeiture 
is abolished 

4451. Proof. — The points requiring proof are* — ^ 

( 1 ) That the accused was entrusted with property or with dominion 

over it 

(2) That he— 

(a) misappropriated, or 

{h) converted to his own use, or 

(c) used it, or 

(d) 'disposed of it 

(3) That he did so dishonestly 

(4) That he did so in violation of — 

(i) any direction of law prescribing the mode in which such 

trust was to be discharged, or 

(ii) any legal contract, express or implied, which he has made 

touching the discharge of such trust ; or 

(5) That he wilfully suffered any person to do as in (2), (3) and 

(4) (i) or 4 (ii) 

4452. Charge. — The charge should run thus: — 

" I (name and office of the Magistrate, etc ) hereby charge you (name 
of the accused) as follows : — 

‘*That on or about the-; day of at^^ you being entrusted 

with (mnt%on the property) committed criminal breach of trust, and 

that you thereby committed an offence punishable under section 406 of 
the Indian Penal Code and within my cognizance (or the cognizance of 
the Court of Session or the High Coyrt). 


(22) Pramotha Nath Roy, 17 C W. N 
m 19 I C 315 

(23) Piper, (1902) 95 J. P lO 

(24) Dtirga Tewart, 36 C 758. 

(25) Amnt Lai, 29 A 25; MoJwmed 
Akhhar, 12 W R 17 

(1) Piran, 85 I C 839. (1923) L. 321. 
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(2) This is the gist of the crime and 
must be clearly proved, Buhambafy 87 I. 
C 962, (1925) 0 . 676, Hay 28 0 C 230, 
88 I C 830, (1925) 469 (evidence in case 
of conspiracy). 
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And I hereby direct that you be tried (by the said Court) on the 
said charge ” 

4453. There is a clear distinction between this offence and other 
cognate offences, t’ g , theft or criminal misappropriation, or cheating 
(sections 403 and 415). The accused against whom his creditor had sued 
out execution, seized his moveables which were deposited with one A 
for safe custody A died, whereupon the accused took the property and 
appropriated it to^ his own use He was convicted of this offence, but in 
revision his conviction was altered to one under section 379 m that A's 
possession was possession of the Court, and his removal therefrom with a 
dishonest intention constituted theft, and since he had never been 
entrusted with its possession, there could be no criminal breach of trust.^3) 
One set of account-books constitutes a single item of property, and would 
justify only a sinele charge, and the accused cannot be charged in respect 
of each account^ook as a separate item of property. ^4) The accused 
induced his employer to pay him sums of money which he falsely alleged 
were required to pay labourers in the owner's coffee plantation. He 
misappropriated them, and the question was whether the offence was 
cheating or one under section 408 But since there was an abuse of trust 
by a servant, the Court held section 408 more appropriate ^5) 

4454. Evidence of Criminal Breach of Trusts — All the ingredients 
of this offence aie set out in its definition m the last section, under \vhich 
they will be found discus.se(l (§§ 4416-4449) This section merely pres- 
cribes a penalty for that offence. As such, it punishes an offence which 
IS not within the comprehension of sections 407-409 which deal with the 
>ame offence when committed by persons occupying a position of greater 
confidence. This section only deals with -cases not otherwise provided 
for. 'Hut w'hether the offence necessarily falls under this or any 
other section relating to the same subject, it must neces.sanly possess the 
common ingredients specified in section 4H5 They require that there should 
be a tiaist, l>etween one person and the accused, and that in pursuance of 
that trust, some pro^HTty, whether moveable or immoveable should be 
made over to another, or that he should be assigned certain rights over 
It (§§ 4417-442f)) Thai taking advantage of such possession or control 
the accused should fuive either misappropriated it {§§ 4379-4388), or 
converted it to his own use t§§ 4429-4438), or that he should have other- 
wise used it or dis{H>sed of it (§§ 4433, 4435) dishonestly, which 
must be in breach of the trust either constituted by violating a provision 
of law prescnhmg the maimer in which the trust was to be discharged 
(§1 4430-4432) or of any contract made with que trust relating to 
its discharge 4429). 

Such contract must l>e legal, for if it is illegal no Court w'ill punish for 
refusing to do an illegal act. The contract may, however, be express or 
implied, hut if implied, it must he neces.‘;anly so, for otherwise the accused 
tnay plead misunderstanding or mistake, the offence may be committed 
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cither hv the accused himseli doing those acts which aie pointed out as 
ciinnnal <jr "wilfully suffeimg ' another person to do so, m which case 
thtre must be not onl\ evidence of negligence (jinission c)i dereliction 
of dulv but oi a conscious connivance ot the act with full knowledge of 
Us ciiminal character, or in short abetment Such was held to be the 
ease oi the accused who was employed as the Municipal water works 
Inspector to supervise and check the distribution of w^ater irom the Muni- 
cipal water woiks He appropriated water for his own use and that of 
his tenants without payment He wras held guilty of criminal breach of 
truiit tinder s 408, in that, being entrusted wnth w^ater for sale he misap- 
piopnated a part of it tor his own use In another case the Sanitary 
inspector of a I^Iunicipality had sold the rubbish and night soil instead of 
depositing it in a place fixed for it He was convicted of this offence 
under s 409/”^ (§§ 1023-1028) 

4455. Burden of Proof.— As the offence consists *of misapprapria- 
tion 01 misuse of the money, the burden of proof is on the prosecution to 
pia\e not only that property w^as delivered or money paid to the accused on 
trust, but that he criminally abused it by misappropriating or misapplying 
the money — or in other words, that he did not apply for the purpose for 
which It was given to him So if the accused plead that he had paid the 
money he was called upon to account to the proper person^®! or give an 
account to an agent of his employer, it is m the first place on the prose- 
cution to prove that he had not paid the money or given the account The 
meie fact that the payment Avas delayed is no ground for imputing a cri- 
minal mtenlion^^^^ (§ 4436) Nor is the mere fact that the accused had 
mixed up the account of the prosecutor with his owui, criminal The 
accused was mstmeted by the guardian of certain minors to colled and 
itivesl funds belonging to the minor so as to give him the laigesl yield. 
He mixed up the account of the minor with those of the Bank of which 
he was a partner The amounts so received w’ere credited to the minor^s 
account and advances made thereon, sometimes the minor’s account being 
even overdrawn 

The gist of the charge against accused was that he had mixed up the 
two accounts, and that he w^as unable to produce the money when called 
upon to do so, upon w’hich Lord Shaw observed * The mixture of the 
funds of another with one’s owm funds may be in many cases natural 
and proper, m othei cases convenient but irregular, and in the third, both 
irregular and criminal The distinctions between these cases require to be 
treated with the greatest judicial care, so as while preserving the amplest 
civil responsibility, to prevent the third or criminal category from being 
extended to mistaken though convenient acts This is only to say that 
apart from constructive criminal responsibility which, of course, may be 
imposed by statute, a Court of justice cannot reach the conclusion that 
d crime has been committed unless it be a just result of the evidence that the 
accused in what was done or omitted by him was moved by the guilty 


(6) Bimah Cfmran Roy^ 35 A 361 

(7) Hori Lai, 45 A 281 

(8) Hart Dagott, (1896) B U C 872 

fg) Ram Chandra Ganesh^ (1896) B U 
r 


(ro) Balthasar, 41 C. 844, Mathura 
Prasad, 40 I C (A ) 303, Nuriil Hasson, 
56 L C (Pat). 669, 2 t Cr. L J 509 
(11) Lanier, (1914) A C 221, 18 CW. 
N. 98 P C 



2140 


THE INDIAN PENAL CODE 


[S. 406. 


Such was also the case of the accused who was the coni- 
plamant's landlord, to whom the latter paid Rs 90 as rent of his land 
The accused took Rs 25 therefrom, statinj^ it was a Swadeshi subscription. 
He demanded Rs 25 more and refused to give the complainant a receipt 
till It paid He was convicted under ss 406 and 417 ; but in revision 
the Court quashed his conviction holding that an illegal demand did not 
amount to a crime. ^* 3 ) 

44S6. Breach of Hire-purchase Agreement. — ^The accused had 
taken a m(»tor car under the hire-purchase agreement stipulating that he 
shall not during the hiring, assign, underlet, or part with the possession 
of the same in any way wdiatsoever."’ In violation of the agreement he 
mortgaged the car' to three dillerent jwrrsrms who were given under theii 
reS{H*ctive mortgages, either the nght to recover possession of the car or to 
bring it to sale. He w^as convictecl of this offence, and on appeal Beaman, 
J , <lnubted if he coubl be convicted, but on the case finally coming on for 
iieanng heftjre another Bench, his convictiem was upheld on the ground that 
he had vitiated his contract and that his conduct w^as dishonest within the 
meaning of sectirjn 24, in that he had caused wrongful gain to himself and 
wrongful loss to the owner who would have to fight the mortgagees for his 
priority* ‘ 4 j This decision is unquestionably right, since the property in 
the car being still with the cfimplainant, the c()ncluct of the accused was 
scarcely distinguishable from that if he had hired a car from a garage 
f(tr a (lay and then sold it t(* another appropriating the proceefls. In other 
words, he was not the owner but a mere bailee of the car.^'s) 


In another case the accused received some jewellery on approval, 
promising the imment of price if accepted He kept the goods but never 
paid the price !t was held that propertv tn the gex^s did not pass to the 
accused l>ccause he had not pabl the price, and that, therefore, his retention 
of them constituted an (iffence under this section.^ Rut where the com- 
plainant had (Wivered a motor car to the accusetl on a hire-purchase agree- 
ment, there being an exj^ress agreement that the car w’as to remain the 
absr flute property of the compkdn.int till it.s full price was paid, he sued 
for the jmee and obtained a decree after which the accused sold the car. 
It was held that since the original cimtract kTame merged in the decree, 
the proj>erty in the car was no kmger m the complainant, an<l that, therefore, 
its Jiale by "the accused was not jnmishabie under this section, though the 
accusetl still Iw proceeded against under s. 206* 


44S7. The accused in another case, was the Waterw^orks Inspector of 
the ( awnpur Municifiality He rente<i two houses, 
one of which he sublet, and to convenience the sub- 


0 I DMly. 


lessee he secretly U|#ped the main and joined it on to the house, recovering 
the water tax irom his suli tenant which, of course, he appropriated to 
himself. The fact having becimie known he was convicted of this offence 
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and his conviction was upheld on the ground that in misappropriating the 
watei he had committed an offence under s 408, and as regards the water- 
tax his offence tell under this section 

There can be, of course, no conviction, when there is a doubt as lo 
the purpose for which the accused was entrusted with the money bo) 

For further commentaiy on this section, see s. 405, 


407. Whoever, being entrusted with property as a Session 
Cnmiiai breach Carrier, wharfinger or warehouse-keeper «M^o*f 
of trust by carrier, commits criminal breach of trust in respect 
of such property, shall be punished with 
imprisonment of either description for a term which may Not comp 
extend to seven years, and shall also be liable to fine. 

[ Criminal breach of trusts 405 ] 


Synopsisa 


(1) Analogous Law (44S8) 

(2) Procedure and PmcUce 

(4459) 

(3) Proof (4460) 

(4) Form of Charge (4461) 


(5) Cnmmal Breach of Trust by 

Garner and Common 
Custodian (4462-4463) . 

(6) Wharfinger (4464). 

(7) Warehouse-keeper (4465) 


4458. Analogous Law.— This section deals with bailees entrusted 
with storage or conveyance of goods As such, the bailee being in sole 
charge of them for a special purpose and for which he is presumably paid, 
it lies with him to take special precautions for their safe custody And his 
offence is for the same reason considered specially heinous if he abuses the 
special trust reposed in him and pilfers the very goods it is his duty to 
protect 

4459. Procedure and Practice.— This offence is cognizable, and 
warrant should, ordinarily, issue m the first instance It is both non 
bailable and non-compoundable, and is triable by the Court of Ses- 
sion, Presidency Magistrate or a Magistrate of the first class 

4460. Proof.— The points requiring proof are 

( 1 ) That the accused was entrusted with property, or with dominion 
over property 

• (2) That he was so entrusted as a carrier, wharfinger or warehouse- 

keeper. 

(3) That he committed criminal breach of trust in respect of it. 

4461. Charge.— The charge should run thus- — 

** I [name and office of the Magistrate, etc ) hereby charge you {name 
of the accused) as follows 


(1$) Bimlo Charan 55 A 361 (19) Duli Chand, 38 L C (C.) 997. 
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“That on or about the (lay of — — at you being entiusted wi-h 

{mention ihc prnj^erty) as a carrier or whai finger or warehouse- 
keeper committed ciiminal breach of trust in respect of it, and that you 
there b\ conimittiMl an (itlence punishable under s 407 of the Indian Penal 
Coed, and witlnn m\ cognizance < or the cognizance of the Court of Session 
or the High Court). 

"Ami 1 herein direct that \ou be tried i by Ihe said Couit) on ike 
said charge ” 

4462. Criminal Breach of Trust by Carrier and Common 
Custodian. — ^This '•ectmn prescribes an enhanced punishment for criminal 
breadi of trust committed by a carrier, wharfinger or W’arehouse- 
keeper. Th(^ ]fro])ertv that wmild be entrusted to these persons would 
naturallv be nnwealde jjronerty, Imt it must be entrusted to them in 
their capacity as carrier, wharfinger or warehouse-keeper. A carrier 
must be, it is conceived, a common carrier as referred to m the Carriers 
and who is deiined to lie a person other than the Govern- 
ment, engaged in the business ui transporting for hire property from 
place to pIao% b\ land or navigation, for all persons indiscriminately. 
The Indian Railw'avs are carriers, th<»ugh their liabililiy is specially 
limitedd^*^ Hut these limitations affect only their civil liability. But 
they are “ carriers all the same for the ]mrp(ise of this section The 
liability of a jierson as carrier depends upon the liability he is under to 
deliver to a persim named, goods in specie. He ceases to be a carrier, 
if he is entrusted with the duty or is at liberty to convert the article 
delivered to him into something else, before he returns it or delivers 
it to other persons to w'hom he is entrusted to deliver 

The prosecutor entrust his mare t(» the prisoner for sale on the 
following Wednesibiy. He sold the mare and absconded with the pro- 
ceeds of sale. He was convicted as bailee of the money, ^^3) but 
Stephen, J , dissenting, held that bailment implied “a deposit of some- 
thing to be returned in The prosecutor engaged the prisoner 

a carter, to bring him halt a ton <if coal from a coal-staith for which he 
gave him nionev. The prisoner brought the requisite quantity of coal 
in his own name, loaded them in his own cart, and while conveying 
them ti> the prosecutor abstracted a quantity therefrom, the residue 
being delivered as the coals purchased as required. It w’as held that he 
was liable a** a The same view was taken in another case 

in wdnch the carter misap]>n<priated the money before he ever purchased 
the coalj. It such cases amse under the Code the accused would be 
liable under the general provisitms of section 406, but it is doubtful 
if he wouhl be held to have been entrusted with the money as a carrier. 
No doubt the rmmey was entrusted to the accused because he was a 
carrier, but then it was not to be conveyed in speck. Such a case arose 
where a carter was employed by the owner of a cargo of coals to 
load the coals in the carter'^ own carts from the ship, and to deliver 


Act III of moulded on The 
Ett|lnih earner# Act, iHjl> <ii Ge(^ IV Ic 
» IV, c, mi 

IK. w X 

{ m } Iiriiati Smlwayt Act (^<^1 i%o) 


«s. 72 - 62 . 

(23) Ue Banks, 13 Q. B D. 29 (31). 

(24) Ik, p. 32. 

US) Bunkall, 33 L J. M. C. 75. 

(i) Ai*n, I* tox 51*. 
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specified quantities to certain persons He sold two loads of the coals 
dishonestly to persons whose names were not mentioned by the owner 
and misappropriated the price He was held liable as the bailee of 
the two loads-^^^ 

4463. Of course, a carrier may be entrusted with *'property^' of 
any kind, whether money or any other thing whether of value or other- 
wise For instance, a carter may be engaged for treasury remittance, in 
which case he would be liable under this section if the money was 
entrusted to him, but not otherwise Such a case may be conceived of 
a Sub-Treasury making a remittance to the Central Treasury of cash 
carried in carls, but which is in charge of the police guard and not of 
the carter, who is merely hired to carry the bullion but is not entrusted 
with its custody The gist of the crime appears to be abuse of the con- 
fidence necessarily reposed in the carrier for the safe conveyance of 
property which is for that purpose delivered to him If, therefore, a 
sealed box containing cash or valuables be entrusted to a carrier for 
conveyance from one place to another, and the carrier abstract its con- 
tents and deliver the box intact at its destination he would be liable 
for theft, but not for criminal breach of trust under this section But 
the case W'ould be otherwise if the carrier dishonestly misappropriates 
the whole box. The question whether the cairier’s agents and servants 
are equally comprised in the term has not yet arisen, but they do not 
appear to be included in the term They cannot be held to be e7itrustd 
with property as a earner, nor is there any privity between them and 
the owner. 


4464. Wharfinger.— 'The case of wharfingers and warehouse-keep- 
ers stands on the same footing and for the same reason. A wharfinger 
is the owner or keeper of a wharf, and a wharf^s^ is a structure or 
platform of timber, masonry, iron, earth, or other material built on 
the shore of a harbour, river, canal, or the like, and usually extending 
from the shore to deep water, so that ve.ssels may lie close together 
to receive and discharge cargo, passengers and the like.^4) A wharf is 
sometimes called a quay or a pier and the owner or possessor of such 
wharf usually charges a due called wharfage for its use. The whar- 
finger has necessarily charge of the goods at a critical stage in their 
transit when they are being loaded or unloaded and thus transferred 
from one carrier to another. It is also the stage when the goods 
require special protection as they are necessarily exposed to greater 
risks. 


4465. Warehouse-keeper. — ^The last class of bailee mentioned is 
the warehouse-keeper who is. the keeper of a warehouse, which is a 
house for keeping '^ware,’'^5) which means merchandise goods or com- 
modities. ^ A warehouse is thus what is ordinarily called godown m this 
country, and a warehouse-keeper is the keeper of a godown. A person 
who rents his warehouse to another is not the keeper of the warehouse 
which connotes a person who receives things for safe custody. The 


(a) Dmes, to Cox 239. (4) Webster. 

(3) From Swed, Varf, a shipbuilder's (5) Allied to xvorth, valuer 
^rdr 
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cl<Kik rmm of a railway station or hotel is such a warehouse, and the 
keeper there(»f would be liable under this^section for the oifence of cri- 
minal breach ol trust. So keepers of grain godowns are liable to those 
whet store it in their charge IJut if they merely rent a godown and 
steire therein grain under their own lock and key, they cannot hold the 
owner liable because he was not entrusted with the property. 
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408. Whoever, lieing' a clerk or servant or employ- 
Crimina breach . cd Es a clcrk or servant, and being in any 
of tru»tby clerk or' manner entnisted in such capacity with 
eerrent. j)ro])erty or with any dominion over pro- 

perty, commits criminal breach of trust in respect of that 
property, shall be punished with imprisonment of eithei 
description for a term which may extend to seven years, and 
shall also be liable to fine. 


[ Criminal breach of trusts. 405 ] 

Synopsis. 


11) /Inaliujiius Ltni/ (4466). 

1 2) Proiidure and Practice 

(4467). 

(.1) Proof (4468) 

(41 Charlie (4469-4470). 

(5) Criminal Breach of Trust by 


Clerk or Servant (4471). 

(6) Entrusted in Such Capacity 

(4472-447S) 

(7) Servants^ Commission 

(4476-4478) 

(8) Abetment (4479). 


4468. Analogons Law,r--Theft by a clerk or servant is an aggra- 
vated form of that offence punishable under section 381 A criminal 
breach of trust by the same person is similarly visited with the aggra- 
vated penalty here prescribed. It will be observed that in this respect 
this section is exactly the same as the last. 

4487. Procedure end Pmdice.— This offence is cognizable, and 
warrant should ordinarily issue in the first instance. It is both non- 
bailable ami non-compoumlahle. and is triable by the Court of 
Session, Presidency M.igistrate or a Magistrate of the first or second 
class. As has been observed under section 406 (§§4443-4451), this 
offence may be inquired into both at a place where it was actually com- 
mitted as well as in that, where a person suffered a consequence of that 
offence. If, for instance, the master at Cawnpur send a servant to 
Manbhum with go«xls which he should misappropriate there, the master 
would be entitled to prosecute him at Cawnpur, and the accused can- 
not nbjqct that he should be tried at Manbhum where the alleged cri- 
minal breach of trust was committed.*** The conviction of an accused 
by a Magistrate is m>t illegal merely because he had also committed 
’ an offence under s. 477-.4 which is exclusively triable by the Court of 
Session.*’* 


(6) S 179, (> P. (' : O’Btim 19 A. (7) WTiich may be inferred by k« 
in ; Pm, n t. ajy failure to account for it ; Spua Meah, 2 R, 
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For other points relating to practice, reference should be made to 
§§ 4443-4451. 

4468. Proof.— The points requiring proof are : — 

(1) That the accused was the clerk or servant or employed as 

such. 

(2) That as such he was entrusted with the property in ques- 

tion or with dominion over it. 

(3) That he committed criminal breach of trust in respect of 

it/7) 

4469. Charge. — The charge should run thus: — 

" I {name and office of the Magistrate, etc.) hereby charge you {name 
of the accused) as follows : — 

'‘That on or about the day of at ^you being a clerk of 

A B {or servant, or employed as a clerk or servant by A B) and in 
such capacity entrusted with (or with dominion over) certain property, 

to wit committed criminal breach of trust with respect to the said 

property, and thereby committed an offence punishable under section 
408 of the Indian Penal Code, and within my cognizance {or the cogni- 
zance of the Court of Session or the High Court). .... 

"And I hereby direct that you be tried (by the said Court) on the 
said charge.'* 

4470. A person who commits a criminal breach of trust and pre- 
pares a false account to shield himself cannot be separately charged 
under ss 408 and 465 inasmuch as the falsification of accounts was an 
offence which formed part of the same transaction within the meaning 
of s. 235 of the Code of Criminal Procedure.^^l But the case would be 
different where the falsified accounts were unconnected with the speci- 
fic sums in respect of which the criminal breach of trust was charged/^^ 
But in such a case it may be a question vrhether the joinder of two 
such unconnected charges was not illegal. The accused was given a 
cheque to clear certain goods from a railway. He cashed it, but when 
questioned about it on the following day, denied having done so. A few 
days later he persuaded the goods clerk to deliver him the goods pro- 
mising him payment which he never made. He was tried for this 
offence and cheating, but his conviction was quashed on the ground of 
misjoinder of charges and a re-tnal ordered.^*®^ 

4471* Criminal Breach of Trust by Clerk or Servant. — ^This offence 
being an aggravated form of criminal breach of trust must naturally 
possess all the ingredients which are set out in section 405 and dis- 
cussed thereunder (§§4416-4439). In addition to those elements the# 
offence must be shown to have been committed by "a clerk or servant" 


(7) S. 179, Cr. P.C.; 0 *Br%en, 19 A. 
m: Dim, 6 L, 257. 

(8) Lalj% Bhaujt, 14 Bom L R 306, 
gl. C 64s; distinguishing Nathalal, 4 
Bm, L, R, 433; Kast Viswanathan, 30 


M. 328. 

(9) Nathalal, 4 Bom. L R 433; Kasi 
Viswanathan, 30 M. 328 

(10) Parmeshzvar Lai, 13 C W N. 
10^ 4 I. C ^ 
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or one employed as such. These words are not novel, for they occur 
also in section 381 where their meaning will be found to have been 
discussed I §§ 4167*4176). The phrase as used in that section somewhat 
differs, ftir it speaks of one who is “employed in the capacity of a 
clerk or servant, ” but this is only a verbal variation and does not differ 
from the shorter phraseology here adapted. A clerk is a word of 
wide import an<l ordinarily means a writer employed in an office, pub- 
lic (fr private, for maintaining accounts, recording minutes and tran- 
sact other business under direction of a Court, superior official or an 
(jfficial superior, but who is not himself charged with any independent 
function. 

A clerk is a ministerial subordinate, and, so long as his duties arc 
clerical, he is a clerk, In whatsoever designation he may be officially 
or popularly known. An amanuensis, a typist or a copyist, a superin- 
tendent of an office, and other officials whose duty is to assist by their 
pen, officers in their public duties are clerks. They may or may not 
be legally appointed, but if they are “employed” as such — if they are 
dc facia cleiks— they answer the designation whatever informality or 
illegality may taint their appointment.^**^ The question whether a 
person is a clerk or not may sometimes raise nice questiuns, but its 
collocation with the word “servant,” obviates such discussion. For 
if a pers(*n fails to be a clerk he may still be a servant, which is a term 
implying an assistant of w’hatever grade or kind, including a clerk as 
well as other employees paid or unpaid. A servant must, however, be 
distinguished from an agent, for the former is within the rule; the 
latter is not The distinction between the two terms has been already 
the subject of notice elsewhere, and it need not be again adverted 
to (§§ 4171-4172), 

4472. Entrusted in Suck Ca{»8city. — Assuming then that a person 
stands to another in the relation of a clerk or servant the section 
requires that he should have b^en in such capacity entrusted with pro- 
perty ur with any dominion over property. In this respect this section 
differs from section 381 which makes the clerk or servant liable to the 
higher punishment there provided without being in custody of the 
things he steals. If a clerk or servant is entrusted with property, but 
not in his capacity as such, he will be liable, but only for the simple 
offence punishable under s. 406 His greater liability depends upon the 
special trust reposed in him as a clerk or servant It is not necessary 
that the property entrusted to him should have been within the scope 
of his legitimate duties, for it may have been entrusted to him “in 
any manner ” but nevertheless the duty should have been assigned to 
him m kis capacity as clerk or servant. This dispenses with the proof 
of the legality of the duty, but does not dispense with the proof of its 
delegation in that character. In short, it does not make a servant 
JiaWe own ^ servant for all breaches of trust, but only those which hi 
hat mmmitted in resiicct of property entrusted to him in that capacity. 

Where the Head Clerk in a Government office was entrusted with 
certain ^tamp*< tor cu^tod) and he made them over to the Nazir, who 
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misappropriated them, it was held that, Vvdi ether his custody of the“ 
stamps was legal or illegal was immaterial so long as it was qua Nazir, 
since this section does not limit the mode m w^hich a trust diould arise, 
whether by specific order oi by reason of its being a part of the proper 
duly of a public functionary He was, therefore, held liable as 
much under this section as under s 409. Such a case is clearly distin- 
«;uishable from one in which an official employs another as a “ fag,’’ m 
which case it cannot be said that the latter was necessarily entrusted 
with property in his capacity as clerk or servant. Such, indeed, was 
the case of the Court Inspector w’hose duty it was to receive and pay 
moneys received on various accounts either to the collectorate or to 
the parties entitled to receive them. Th Inspector delegated his duties 
to a constable and the question was w^hether the constable who was 
guilty of misappropriations should be dealt with under this section or 
section 409 It was conceded that the trust was not reposed in him 
in his capacity as a constable, and that the constable could not be there- 
fore punished under section 409, but it was said that m delegating to 
him that duty the Court Inspector employed him as his ''servant” 
under a special trust, and that, therefore, liis offence was punishable 
under this section.<^3) 

4473. But why, it may be asked, was the constable his servant 
and not his agent for the special purpose for which he was illegally 
charged with that duty^ Such a case is scarcely distinguishable from 
one in which, let us suppose, an officer employs his official clerk to 
check his washing If the clerk took a fancy to some of his clothes 
he was entrusted with the duty of receiving and checking, could he 
be charged with this offence, because forsooth he had become his ser- 
vant for that special purpose? Of course, it is easy to conceive of the 
case of a factotum who like a general in gentleman’s household is as- 
signed no particular duties and may be employed for any purpose as 
the occasion may demand. In that case the servant could not claim 
exoneration merely on the ground that the trust did not arise within 
the scope of his usual duties. 

The accused who was a Gomasta of the complainant received cer- 
tain sums of moneys aggregating Rs. 600 between 15th April and 
30th June of a year for the purchase of w^ood. When questioned he 
falsely stated having purchased wood from various parties, but in fact 
he had purchased nothing. He was held to have been properly con- 
victed under this section.^**^) In this case there was a specific direc- 
tion establishing the trust, but if the Gomasta had been in charge of the 
prosecutor’s estate, and as such realized rent collections, and if he had 
been in general account with his employers and if as such he had been 
ordered to purchase wood, and had then made the false statement 
proved against him in the last case, he would not have been necessarily 
guilty of this offence, unless coupled with the false statement there 
was evidence of defalcation in the general balance. Compared to this • 
the following is a clear case, illustrative of this offence. The accused 


(12) Ram Dhun Dey, 13 W R 77 Kartmuddin, 40 A, 565 
O3) Per Glover and Seton-Karr, JJ., in (14) iVatson & Co, v Golah KhaUf 10 
Sme Madhub Gkode, 8 W R. 1 , but W R, 28. 
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was the servant of a company of coffee planters. Its manager gave 
him a sum for distribution to the garden coolies. He appropriated it 
and was ccmvicted of this oflFence.f^s) He might have been equally con- 
victed of cheating for he had on various occasions induced the manager 
to pay him money which he had falsely induced him to believe was re- 
quired b>r payment to the coolies. Where the accused was given some 
money to purchase paddy but he failed to purchase the paddy and mis- 
appropriated the money, he was convicted of this offence because he 
was the servant of a firm who had employed him for that purpose.^*®) 

4474. Again, the trust may be express or implied, but the liability 
the accused is in either case the same. A servant employed for the 
purpose of c( Electing bills and giving receipts to the payee is charged 
with an express trust for that purpose.^^?^ If, on the other hand, he 
was employed for another purpose, but nevertheless collected bills on 
behalf of his employer, then he was his implied trustee for the sums 
so collected^*^^ Such was the case of the accused who was the court 
agent ot the prosecutors, who were zemindars and vVho was employed 
to pay into the treasury the land revenue and cesses due from them. 
The latter sent him a sum of Rs, 394-5 by post, but without any accom- 
panying letter of advice The accused acknowledged receipt of the 
money and the next day he sent a letter stating that he had paid the 
Government revenue, and enclosed therewith four Treasury chalans m 
which he had altered the figures of the amounts he had actually paid 
into the Treasury. He was convicted of forgery as well as this offence, 
but on appeal it was contended for him that there could be no convic- 
tion for criminal breach of trust as there was no evidence of trust 
express or implied, but the Court held that it was to be inferred from 
the remittance having been made on the last day, when the instalment 
fell due, and from the fact that the accu.^ed had made payments of 
small amounts and sent the chalans altered as vouchers of the pay- 
ment on account of the instalment and as he had altered the chalans 
so as bi show payments of larger sums it was clear that he had mis- 
appropriated the difference which brought his act within the purview 
of this section: 'lie had dune completely all that was necessary to 
show that the amount had been dul} appiopriated to his employer's 
use by forwarding the altered ch4ilQns and falsely showing a deposit 
by him of the larger amount''^ 


447S. The same vi^w was taken in another case in which, the pro- 
secutor gave the accused certain blocks ol wood-engraving to illustrate 
his catabgue ot iewellery, which the accused surreptitiously used in 
iUuftrating the catalogue of another person, it was held that the use 
was di^onest because it caused wrongful gain to the other customer 
in saving him the cost of preparing the blocks, and it was so intended 
because the accused used them clandestinely. The question remained 


(»5) JJi M L J. ju, I. C. 
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whether in using the blocks the accused was guilty of any violation of 
contract express or implied, and it was so held because it was not pos- 
sible for the complainant to permit the accused to embellish a rival 
tradesman’s catalogue at his expense As compared to these the 
case of the Waterworks Inspector who tapped a Municipal main and 
effected a private connection with his house rented to a tenant from 
whom he realized a waler-tax appropriating it himself presents ilo 
difficulty. As one in charge of the wmter supply, his misappropriation 
of the w^ater of his employer for his own use rendered him liable to 
the penalties of this section; as one who had recovered the water-tax 
from his tenant he was guilty of the same offence punishable under 
s. 4^, inasmuch as he had recovered it to pay to the Municipality but 
which. he did not pay.^^^) 

4476, Servant’s Commission. — ^The commission claimed from and 
paid by tradesmen raises a somewhat more difficult question, which 
was considered in a case in which the facts were these. The accused 
Imdad Khan was a superintendent of stores in Postal employ at Alla- 
habad. It was his duty to receive and check the quality of stores and 
send them to outstations. He paid the contractors on bills signed by 
himself and countersigned by the Inspector-General. One such con- 
tractor was Tarmi of Calcutta who supplied a certain cloth at the con- 
tract rate of Re. 1-12-6 per piece of eighteen yards In January, 1881, 
the appellant rejected a consignment of this cloth received from Cal- 
cutta as being of an inferior quality. He then arranged with Tarini 
to procure the cloth locally and remit him his profit at one anna per 

? iece. Thereafter the accused purchased the cloth at Allahabad, but 
'arini billed for it at the contract rates which the accused cashed 
as before stated. It was contended by the prosecution that the accused 
purchased the cloth at a cheaper rate (i e , at Re, 1-6 a piece) and after 
remitting one anna a piece to Tarini as his profit he himself misappro- 
priated the difference. It was, hovever, admitted that the cloth was 
of the requisite quality. 

It was held that if the facts alleged had been proved, the accused 
would be undoubtedly guilty of criminal breach of trust under this 
scction.^^^^ The Court then added: *Tf the account is an open one, that 
is, an account of which the items have never been checked or settled, 
and if the transaction amounts to a taxation of the bill and a reduction 
of the price by the servant, it is obvious that the servant obtains the 
reduction for his master; that the money in his hand always remains 
the master's property ; and that, if he appropriates it he steals it But 
if the master himself has settled the account with the tradesman for a 
specific sum, and he sends the servant with the money, and the servant, 
after making the payment, asks the tradesman for a present, then, 
if the servant takes the present, and keeps it, he is not guilty of steal- 
ing because he has no intention to steal ; the money is given to him by 
a person whom he believes to have a right to give it. It may be titiat, 
according to the strict equitable doctrines of the Court of Chancery, 
the servant is bound to account to his master for the money. But, 
hmtYtr this may be, his act is a very different matter from a criminal 


(ao) Keshah Chandra Boral v Nitych (21) Bimalacharan Roy, 35 A. 361. 

wmd Biswas, 6 C. W. N. 203 (206). (22) Imdad Khan, 8 A. 120 
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offence, and I do not think he can be_ convicted of criminal breach of 
- tniht Tiicrch bccnusc by n. mere ecjuitnble doctrine ^of the Court of 
'(.Tianceiy, it was oiilif-atory on him to rtndei an account 

4477. This case once more illustiates the civil breach of trust from 
a lireach which is criminal That a servant cannot^ make a secret profit 
out of his jiosition IS a jiroposition which admits of no doubt So Lord 
Oairns, L. C., saidi **Thc rule ot this (Tourt, as 1 understand it, as to 
agents, is not a technical or ailutiaiy rule. IHs a rule founded upon 
the hif^lidst and truest principles of morality. No man can, in this Court 
actini; as an afient, be allowed to put himself into a position in which 
his interest and liis duU will be in conflict. The Court will not inquire, 
and is not in a position to ascertain, whether the bank has lost or not 
hist Iw- the' aVts of the diiectors .Ml that the Court has to do is to 
csaini'ne wlie'fher a jirolit has been made by an agent, without the 
hnuwledjje of his principal, in the course and execution of his agenej^” 
To which lames, L. I., added: “ That rule is an inflexible rule, and must 
k* a]iplied'inexorabh b\ this Court which is not entitled, m my judg- 
ment, to receive evidence, irr suggestion, on argument as to whether 
the princiiMil did or did not suffei any injure', m fact by reason of the 
ilealing ot the agent; for the safety of mankind requires that no agent 
shall lie able to put his principal to the danger of such an inquiry as 
that."'-'* 

4478. .\s this section Is only confined to criminal breach of trusf 
in res]iect of “property" entrusted to a clerk or servant, it follows 
that if what was entrusted to the accused was not “property”, he 
could not be convicted of this offence. Instances have been already 
given before of objects which do not answer that designation (§§ 4078- 
408.1). In all such cases there being no proiierty there can be no 
dishonesty and there being no dishonestv there c,an be no theft, criminal 
misappropriation or criminal breach of trust or, indeed, any offence 
of which dishonesty is an essential ingredient. 

4479. Abetment.— ,\ person though not himself a clerk or servant 
may be convicted of abetment of this offence by a person who is so. 
I!ut in such a case all the elements essential to con.sitttute an abetment 
must be present. If, for instance, a person is charged for abetment 
of criminal breach of trust hj a serv.int, it must he proved that what 
the accused had instig.ited tlie servant to do w-as criminal breach of 
trust and that he was aware of it.^-’s* If his act was innocent and the 
servant used it for the purpise of this crime, he could not be charged for 
this a^tment. 



411 . Whoever, being in any manner entrusted with 
atukiJ la-aul J I’^oiiert), or with any dominion over pro- 
irwi hr MUk un- perty in his capacity of a public servant or 
*** .** *’“*1*'^' in the wav of his business as a banker, 

lucrchant. lactor, breaker, attorney or agent. 


Hmdiid Kkm, H A, 135 ma and South Pacific Telegraph Co, v, 

(34) Parker v L k 10 ("h Jndui Rubber etc Co,^ L. R 10 Ch. 

^ ro the umt effect, HoimwH v Motkt, (25) Bal Gobinda Shaha, 4 C. W. N. 
L R, 7 H. L liay*i %me, L k, 10 J09 (Head note inaccurate) 

U MiKay'x erne, J Ui. 1). 1 ; iW 
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commits criminal breach of trust in respect of that property 
shall be punished with transportation for life or with impri- 
sonment of either description for a term which may extend 
to ten years and shall also be liable to fine. 

\ Fuhltc scn'!>nt—& 21. Property—'^ 378 (§§ 4066-4088), s 405 <§§ 4397-4427 

Criminal breach of trusi — s 405 ] 


Synopsis. 


(1) Analog^oiis Law (4480) 

(2) Proccdwe and Practice 

(4481), 

(3) Proof (4482). 

(4) Form of Charge (4483) 

(5) Principle (4484). 

(6) Meaning of Words (4485). 

(7) Criminal Breach of Trust 

by Public Servant and 


Others (4486-4497). 

(8) By Public Servant (4486- 

4490). 

(9) Banker (4491). 

(10) Merchant (4492) 

(11) Factor (4493). 

(12) Broker (4494). 

(13) Attorney (4495). 

(14) Agent (4496-4497). 


4480. Analogous Law. — This is the last section of the set dealing 
with the offence of criminal breach of trust attended with aggravation. 
Of these this section prescribes the highesl;^ penalty. It is consequently 
deemed the worst type of the offence But it is possible that the provi- 
sions of this section may overlap those of the last section, unless that 
section be restricted to apply only to a clerk or servant who is not a 
public servant or any of the rest. That it must be necessarily so is 
however evident. For if the offence falls under this section it must 
be necessarily, excluded from the last and other sections prescribing 
a lower penalty : Specialia generalihus derogmtM'^ 


4481, Procedure and Practice. — ^This offence is cognizable, and 
warrant should, ordinarily, issue in the first instance. It is both non- 
bailable and non-compoundable, and is triable by the Court of 
Session, Presidency Magistrate or a Magistrate of the first class. For 
other points of practice, see section 406(§§ 4443-4451). 

448i* Proof. — ^The points requiring proof are: — 

(1) That the accused was either a public servant, a banker, a 

merchant, factor, or a broker, or an attorney or agent. 

(2) That as such he was .entrusted with the property in question 

or with any dominion over it.^^^ 

(3) That he comi^itted criminal breach of trust in respect of it. 

4483. Charge . — ^The charge should run thus: — 

I {name and office of the Magistrate, etc,) hereby charge you {name 
of the accused) as follows : — 


(i) Things special take away from (2) Saiyid Mohiuddin, 4 Pat 488. 
the things general*' 
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That on or about the day of at being in any mannei 

entrusted with ]>roperty, to wit {or with any dominion over property, 

to wit ) in \(mr cdjwaty of a public servant (or in the way of your 

business as a banker, merchant, facb)r, broker, attorney, or agent), 
committed criminal breach of trUvSt in respect of that property, and 
that \ou therein committed an offence punishable under section 409 
of the Indian Penal Code, and within my cognizance (or the cognizance 
of the Court of Session or the High Court). 

“ And I hereby direct that you be tried (by the said Court) on the 
said charge.” 

4484. PrincipIe.~The persons brought under the lash of this sec- 
tion arc those in whom the public have necessarily to place the utmost 
conlhleiice. It is also necessary that person who necessarily wield 
large jiowers and execute varied duties in which they handle large 
pro]>erties shnubl be above temptation in matters with which they are 
officialK concerne<l Such jiersfms have, therefore, in all countries 
been the subject of stringent laws, as the mischief their misappropria- 
tions might cause is as unexpected as it is widespread. In the 'case of 
public servants in particular, the Government is primarily concerned 
in eiif«>rcmg upon them a high standard of morality, which should be 
pattern to th(>se w'ho whether as bankers, factors or agents, are 
entrusted with equally important duties. 

4485. Meaning of Words,^ — ** In his capacity of a public ser~ 
vant ” : It need not, however, be his legal ca^city or duties. ‘‘ Or in 
the way of his business^* i.c., in the course of his trade in the ordinary 
course of his duties as such merchant, etc. Banker, merchant, factor, 
broker, atiorney or agent ” : AH these persons are trusted agents em- 
ployed by the public in their various business. As to the precise 
meanings of these terms, below (§§ 4491-4497). respect of that 
property,'^ that is to say, the property entrusted to them or over which 
they are entrusted with any dominion. 

4486. Crinunal Breadh of Trust by Public Servant and Others.— 

The si>ecial provisions of this section which pres- 
rmt cnbe the maximum penalty of transportation for 

life apply only to the six classes of persons specified 
as the '* pulilic servant ”, banker, merchant, factor, broker, attorney or 
agent With the iiossible cxcejition of a “ public servant ” all the rest 
arc generally speaking agents of the public employed for the discharge 
of certain, often iinp<»rtant, functions, and their duties are of a quasi- 
mibik character. In any case they are persons in whom the public 
nave necessarily to rejMJse abundant confidence, and a criminal breach 
of trust committed by them may often cause widespread misery: it 
certainly tends to shake public confidence in persons but for whom 
the admimstratiun of a country could not well be carried on. 

Consequently, the section places in the forefront of those exposed 
to the i>enaltie$ of this section-the public servants. But the section 
makes nt* distinction as regards the constitution of the crime and the 
aptHirttimmeiit of punishment. In all cases the section qualifies their 
Uabihty only tt) prujierty entrusted to them in their capacity of public 
lenrani or tn the way of their business as banker, etc. Similar words 
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occur in the last section under which the limitation implied by their 
use has been pointed out (§§ 4472 — 4475). It will be observed that 
while these words define the capacity of the recipient there is nothing 
to define the capacity of the trustor. The persons entrusted with 
property must, therefore, answer a certain description and possess a 
certain capacity, but the person entrusting the property may be any 
one This is manifest from the section, though it has been the 
subject of a reported case 

4487 . Any person may then create such a trust, and the trust may 
be created “ m any m,anner ” It is not necessary that it should be 
created in a legal manner or that it should be so accepted. It is suffi- 
cient if the trust is in fact created and accepted, the former trusting 
him as a public servant, etc, and the latter accepting the trust as 
such. It may not be legal or within the legitimate scope of his duties 
But he becomes liable under this section by the mere fact of his 
acceptance. So where the Head Clerk of an office was legally entrusted 
with the custody of certain stamps, and the latter made them over 
to the ISJaisir, it was held that the latter had by his misappropriation 
brought himself within the mischief of this section.^^> 

The same view was taken of the Police Moharir who was sent 
for by a traveller who had in his possession considerable property 
consisting of cash and gold coins, and who while at a serai believed 
himself to be dying and thereupon sent word to the Police station to 
take charge of his property. The accused who was the Thana Moharir 
went and took charge of it, and misappropriated it. The question was 
whether his offence fell under this section; in other words, was he 
entrusted with the property in his capacity as a public servant ; and it 
was held that since the accused was empowered by section 95 of the 
Procedure Code of 1872 (now s. 149) to receive the property to prevent 
the commission of an offence, such as theft, by other persons taking 
advantage of the illness or death of the traveller, he must be deemed 
to have been entrusted with the property in his capacity as a public 
servant <5) 

In another case, the accused who was a clerk in the record-office 
of a collectorate abstracted a copy of a sale-certificate belonging to 
the person to whom he delivered it, and who was shown to have requi- 
sitioned it for production in another case. He was convicted under 
this section, but the question that exercised the Court was whether 
his doing a right thing in a wrong way was dishonest. It was conceded 
that the recipient was entitled to the return of his copy and would 
have got it back if he had applied for it in the regular way. It was, 
however, held that the Government was deprived of the small amount 
of court-fee which the applicant would have had to pay on his applica- 
tion for return of the document which in the view of Aikman, J., 
constituted the wrongful loss to Government. But the learned 
Judge could not have be‘en unaware of the fact that such applications 


(3) Ram Soondar P odder, 2 C L R. (5) Bhag Singh (1876) P. R. No 24. 

SIS (fi) Ganga Prasad, 27 A. 260. 

(4) Ram Dhun Dey, 13 W, R. 77. 
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are cxem])! from cnurt-fee It was said that the accused might have 
rcceiveil illegal gratification for doing the friendly act. But this was 
a mere surmise. 

4488, The ifillowing case, however, presents no difficulty. The 
accused, a Sul)-?«>st-Master was authorised to redeem cash certificates 
h\ paxment of Rs. 8-2-6 He paid to a holder only Rs. 7-6-6 He was 
i>uiltv*of this offence The rubhish and night soil removed by the 
^Iumci])al S\veei>ers is the ])roperty of the Municipality Consequently, 
where the accused, a Sanitary Inspector, sold it and had it deposited 
(»n the s(»il of those from whom he had received payment he was con- 
victed of this offencc.^'^^ The accused w\as a subordinate in the Salt 
Department ot ( j«)vernment. He was empow^ered to sell salt at a 
reduce<l rate to fish-curers who held tickets entitling them to the con- 
cession. He ])urchased salt himself at the reduced rate charging it 
to the account <»f the ticket-holders, thus defrauding Government of 
the difference in the two rates. It was held that inasmuch as he was 
entrusted with dominion over the salt entrusted to sell at reduced 
rates only to those w^ho cured fish, his converting the salt to his own 
use w'ould, it pn>ved, be both dishonest and a violation of trust, and 
that, therefore, he would be guilty of this offence As how'ever the 
accused had been acquitted, the Court remanded the case for a re- 


4489* Clearer still w^as the case of a constable who having been 
entrusted with the pay of his Police out station dishonestly misappro- 
priated The accused who was a cattle-pound Moharir realised Rs. 5 
on account of pound-fee, but gave the payer a receipt for only Rs 4 which 
amount he entered in his register. But before he could remit the 
amount into the Treasury the payer coni(plained of the overcharge, and 
the accused having come to know of it altered the entries in the account 
boi>k and the counterfoil of the receipt and remitted the full amount. 
It was held that the accused was guilty of an attempt to commit this 
offence.60 Rut it is not explained w^hy it w^as not the offence itself. 

But though a person may have no Jurisdiction to act in a particular 
transaction, still he must lie entrusted and prima facie act in that 
capacity. For instance, in Madras there is a class of public servants 
called village shroffs, whose duty it is to realize and remit revenue 
payable in cash to Government. In certain (ither tracts such persons 
arc called village patcls, but their duties are the same. A shroff receiv- 
ed grain from the ryots and in return granted receipts for the public 
revenue as if for money received. But he failed to remit the amount 
for which he had passed the money-receipts, and thereupon he was 
convicted under this section, but it was held that the shroff could not 
receive the public revenues m kind;and the party who so delivered the 
grain did not thereby discharge himself from liability for the revenue/' 
and that, therefore, he could not l>e convicted of this offence.^*-*! The 
facts td this case have not been fully rejxirted, and it may be that the 


(;) Sita Ram, 4a A. 
i^*) lim Ul, 45 A. a8i. 

W Bakm <*%) * Weir 467 <466). 


(jo) Stthdar Meeah, 3. W, R. 44. 
(n) B. U. C. 632. 

(*») 4 M, H. C R* (Af^.) 32. 
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accused had received grain conditionally. For, if he purchased the 
gram and paid for it receipts passed m satisfaction of revenue, they 
\\(juld be as good as if he had received the rents in easily for ■‘.vhich 
he would then be criminally liable under this section 

4490, As has been elsewhere pointed out by the present writer, the 
question in such cases depends upon the intention of the parties, ^^3) 
and so does also the question of criminality In another case the 
\illage kurnam, w^ho is also in practice a revenue agent of Government 
and as such in subordinate charge of the collection cd revenue, realis- 
ed moneys from certain ryots of the village as revenue due on unassess- 
ed lands, part of which have been cultivated by the ryots without leave 
and as cost of its demarcation, which he misappropriated. He was 
convicted under this section, but his conviction was quashed on appeal 
by the High Court, who appears to be of opinion that the moneys were 
not paid to him in his capacity as agent ^of Government or in trust for 
Government. Nor was he guilty of cheating as the ryots must clearly 
have known that the money was not to be paid to Government. The 
prisoner was, therefore, acquitted. < ^4) 

449L Criminal breach of trust committed by a banker is subject 

_ , to the same rule, provided that it is committed by 

( ) an er busmess A banker is 

a person who conducts the business of banking, and banking is the 
business of a bank which is an establishment for the custody, loan, 
exchange or issue of money, and for facilitating the transmission of 
funds by drafts or bills of exchange The share-holders of an mcor- • 
porated bank and its directors are within the term. In other ,pases all 
partners of a banking concern would singly and collectively fall into 
that category. In the former case the directors have dominion over 
the property and management of the funds of the bank, so that if they 
dishonestly, that is, knowingly and intentionally pay dividends to the 
share-holders out of deposits when there were no profits, intending to 
cause gain to themselves or others to which they were not entitled 
or to cause wrongful loss to other persons, they would be guilty of 
this offence.^^s) But the manager and accountant or assistant manager, 
though also bankers, do not fall within the comprehension of this 
section, as they are not persons who are entrusted with property, or 
with dominion over property as bankers or agents, though they may 
be guilty of abetment under this section read with section 109, by 
conspiring with the directors to commit breach of trust if they assist 
the Directors to obtain the sanction of the share-holders to the illegal 
payment of dividends, and do so for the dihonest purpose of causing 
wrongful gain ot wrongful loss. 

It was so held by Edge, C. J., in the case of Moss and several 
others, who were prosecuted under this section on the failure of the 
Himalaya Bank. That bank had been incorporated under- the Indian 
Companies Act, and as such, it was bound to issue a biennial balance- 


(13) 2 Goitr's Law of Transfer (sth Weir 466. 

Ed) p 1066 § 1524. (15) Moss, 16 A 88. 

(14) Rangaswami Ay^angzx, (1888) i 
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sheet statin}' its general position in the form prescribed by the Act 
Amongst the particulars required to be stated in the balance-sheet 
were the nature of the debts due to the bank— whether good debts 
ffir which the Company hrdds security, and debts if any, considered 
doubtful and bad. The bank had as a matter of fact, thirteen lacs of 
bad and doubtful debts. The accused Munton and Wilson were the 
Directors of the bank, Moss was its Manager and Charles Greenway, 
Accountant and Officiating Manager They were charged under this 
section, and the charge against them was that they had issued false 
balance-sheets suppressing mention of the bad debts and even declared 
a 10 [ler cent, dividend out of the profits, which was a myth Their object 
was stated to be to defraud the share-holders and depositors into a 
belief that the bank was stable when it was in fact insolvent. Adverting 
to the liability of the four accused, the learned judge told the jury 
that while the' Directors certainly fell within the designation of bankers, 
the Manager and Accountant did not, and that though they could not be 
charged under this section they might still be guilty of abetment. 
In the result the Directors were convicted of this offence and the Manager 
and Accountant of abetment.^"') 

This view is consonant with that taken by Lord Campbell, C. J., 
in a case arising on failure of the British bank ^‘*1 The accused, one 
Daulat Rai, was the Managing Director of the Hindustan Bank which 
was in distress. A debtor of the Bank executed in its favour certain 
Hiindis for Rs. 30,000 payable after six months. The Bank being in 
need of ready money, the accused asked the Co-operative Bank to 
discount the Hundis which the Bank declined to do unless the accused 
cleared his own account with it. In order to secure ready money, 
the accused caused his son to apply to the Hindustan Bank for the loan of a 
sum equivalent to the accused’s indebtedness to the Co-operative Bank 
The accused sancjtioned this loan on the securitv of his own moneys 
in the Bank and thus cleared his deft to the Co-operative Bank 
He was acquitted of this offence on the ground that there had been 
no misappropriation.*'’! 

4492. The liability of a “ merchant ” is stated to be the same as 
. „ that of a banker. A merchant is one who deals 

W MareiMM. purchase and sale of goods, or who traffics 

with foreign countries. Merchant is a generic term and' includes a 
banker who is a merchant dealing in money or in exchange. But the 
term is used here to designate ^ dealer in goods, as distinct from a 
banker who deals in money and stock. The use of the term may 
raise the question whether it is wide enough to include even petty shop- 
keepers, and large manufacturers of ginids. That the latter are included 
in t!^ term is undoubted. But petty shopkeepers can scarcely be 
called merchants,,, which is a term ordinarily understood to denote a 
person who traffics on a large scale. The section would apply to manu- 


(16) Mom, *6 a. J* _ „ . 

(17) Mom, i«» a. 88. The Bank was 
irmsiered UMcr Act X ot i866; now ttt 
Act VI of iSU. To the same effect, 
JMM M (WS) P- K. No. al. a® I. C. 
««" 


(18) Esdailf, I F. & F. 213; Burch 4 
F. & F. 407; Buntes v. Pennell, 2 H. L C 

m- 

(19) Doo/ot Rm, (i9JS) P. L R. 164. 
29 I. C 7S» *6 Cr. L. j. 443. 
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facturers sending out goods on commission sale, dealers in raw materials 
supplying m^anufacturers and the like There is scarcely any trust 
between an ordinary shopkeeper and his customer. 

4493 . Factors and brokers are intermediaries through whom mer- 
Factor chants transact their business A factor^"®®) is 

^ ^ literally a person who does anything for another, 

and so in law the term means one who transacts business for another 
The term is, however, used here to denote a mercantile agent who buys 
and sells goods and transacts business for others on commission. A 
factor may be a home factor or a foreign factor He differs from a 
broker in that he buys and sells in his own name, and he is entrusted 
with the possession and control of goods, which a broker is not.^^^1 A 
factor may be a mere consignee of goods, in which case he is as much a 
merchant as a factor, and of course, also an agent for the purpose of 
his delegated duties Sometimes he is so constituted under a power 
of attorney But whether he is so empowered or not, he retains the 
right as factor to sell goods consigned to him in his own name A 
factor is, in short, a commission agent, and as Pollock, C. B , said * 
“ As soon as it appears to be a branch of a party’s business to sell the 
goods of others on commission, that establishes him to be a factor ”<''3) 
Being placed in possession of goods by a distant principal, he is placed 
in a position of special trust and responsibilities in respect of the goods 
entrusted to him He is bound to exercise ubernmoe fides m dealing 
with his principal And this section consequently provides a specially 
deterrent sentence in case of his breach of trust 


4494 . In this respect there is little to choose between a factor and 
(5) Broker, a broker, except that a broker being not m posses- 

^ ’ sion of his principal’s goods does not occupy the 

same position of trust as a factor But nevertheless he is an agent 
employed to settle contracts and bargains between two dealers m 
matters of trade and business, commerce and navigation, and it is his 
duty to faithfully communicate the terms and intentions of both parties 
and bring them both m contact for the purpose of transacting business. 
A broker may be employed by one party or both for i business transac- 
tion. In certain localities he is entrusted with large sums to make 
payments, as in the case of purchase of stocks and shares and bills of 
exchange. «Even in the case of dealings with other commodities, a 
practice has grown up in this country of making payments through a 
broker, who has thus become an indispensable middleman, who is an 
impartial agent of both parties to a bargain, and who is equally paid 
by both a small commission on the business concluded through him. 


4495 . An attorney^^^^ is also an agent but appointed for a special 
(6) Attorney purpose. He is a person appointed by another to 

do something m his absence, and as such, he pos- 


(20) Lat facere, to do—factor, a doer 

(21) This distinction was pointed out 
Chitty, J, m Stevens v Bileer, 25 

vk 15 ^ 31 (34) ; following parte Dtxon 
4 D 133 (137) 

(22) Per Pollock, C B., in Whitfield v. 


Brand, l6 M. & W 282 , Semenza v 
Brinsley, 18 C. B. N S. 467. 

(23) Ib 

(24) From Lat. attornare, to attorn, to 
commit business to another— ht, a sub- 
stitute, a proxy, 
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.se.^.ses all the ptAvers which are necessary for transacting that business, 
ami ^uch ] lowers are usually reduced to writing in a document called the 
“ l>M\\er-of-aUorney” An attorney may be public or private. A- 
]irivate attorney fs a person appointed by another to transact any 
Im^^inesb toi him out ai Court. Pleader’s clerks are, for example, 
called att(Ane>s r‘ublic atlorne\s, or as they are more popularly called 
attorneys-at-iaw’ are practitioners in a Court of law, legally qualified 
to act on the retainer ot clients for the purpose of prosecuting and 
deiendmg suits aiifl cases As such, they are a class of lawyers, bu^ ’ 
that is naturally a more general term and includes also counsellors who 
are a class distinct ir<»m attorneys, whose’ duties are confined to carry 
on the ]>ractical ami t<»rmal parts of the suit. In England, since 1873, 
attonuAs are ly Statute called solicitors. Such attorneys correspond 
to the procurat(»rs of ci\il law/’"^ and the proctors of the ecclesiastical 
and admiralty Courts. They are called law agents in Scotland.^^^ 

4496 . An agent* is a person employed to do any act for another, 

* or to represent another in dealings with third 

^ ^ ‘ l>erbfm.s.^'f> The term ''agent’’ is thus a term of 

wide iin]>ort and includes all agents whether factors, brokers or 
attorneys, who are all agents appointed for special purposes. An agent 
is for the ])Ui^pose of the business within the scope of his authority an 
ulitr <’///) of his principal, and they mutually stand to each other in the 
}h»sition of active contidence The term '‘agent” as used here is wide 
enough t(j include not only agents expressly constituted, but also those 
who become or are emphyed in the capacity of agent. If, for example, 
a Iverson reijuests another to carry a sum ui money for payment to 
.mother he is for that purpose his agent, so that, should he misap- 
pnyri.'ite the amount he would be liable under this section. Public 
servants arc in a sense agents of (jovernment, but it is not in that 
stmse that the term has been used here. It is rather used as implying 
a representative in business- Where the functions and duties of an 
agent are not defined, it would not perhaps be easy to prove if an act 
was in the way of his business. And even if it w^as, there still remains 
the question-'-was he an agent, or <«nly a clerk or servant within the 
meaning of the last section. Now a servant may be an agent, and 
ordinarily an agent must be a servant. The question may arise whether 
in such ii case the act in question wms done by him as servant or 
as an agent. 

4487 . The decided cases do not appear to have referred to this 
distinction, Take, f»>r in>tance, the following case already noticed 
(|§ 44734475). The accused was the agent of the prosecutor who 
was a zemindar, ami had as such to pay peruKlically a certain Government 
revenue into the Trea.^urv. The accused ordinarily resided at 
{Cbulna, and was in charge of the prosecutor’s court cases. He was 
also in the liabit of p.i\ing into the Treasury the land revenue due 
from his master. He misa]»propriated a part of the money sent to 


USt In Scttlland tht*y were •m calltd hy (i) Law Agents Act (36 & 37 Viet., c. 
♦the (Scotland) .\ct, iH6^, re- 6?). * 

the Law Agents Act, 1873 <36 *(2) Indian Contract Act (IX of 1872). 
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him for this purpose. He was convicted under this section But 
the High Court referred to it as a conviction under section 408/^5 
which is, so far as the report goes, unintelligible The case Mas 
clearly one for conviction under this section, and if so, the conviction 
could not have been sustained under section 408 In this case the agent 
was presumably authorized to act under a general power of attorney 
When it IS so, all acts performed in pursuance of such authorization 
wifl be deemed to have been done m his capacity as an agent But 
other acts are not thereby excluded. For a person may act as an 
agent without a written power-of-attorney, and in that case the ques- 
tion is merely one of evidence and legal inference A trustee or 
manager of a temple is presumably to be so regarded. 

The accused was the manager of a temple appointed by the temple 
committee under the Religious Endowment Act, 1863.(s> With the 
assistance of confederates he broke into the temple one night and stole 
therefrom a large number of jewels He was convicted of house- 
breaking and theft by a servant, but on appeal it was contended for 
him that he could not be convicted of either offence inasmuch as he 
was himself in possession of the temple jewels, and he was convicted 
of stealing This contention prevailed and the Court held that '' the 
right view appears to be that the deity is regarded as the owner of 
the temple property, and the trustee or the manager appointed by the 
committee is the agent of the deity subject to the committee's control 
The prisoner was, therefore, in possession of the temple and its jewels, 
and if he has made away with the prjDperty, his offence is criminal 
breach of trust by an agent punishable under section 409 of the 
Indian Penal Code"^^^ 


Of the Receiving of Stolen Property 

410 . Property, the possession whereof has been 
, transferred by theft, or by extortion, or by 
robbery, and property which has been 
criminally misappropriated or in respect of which cnminal 
breach of trust has been committed, is designated as stolen 
property/' whether the transfer has been made, or the 
misappropriation or breach of trust has been committed, 
within or without British India. But, if such property 
subsequently conies into the possession of a person legally 
entitled to the possession thereof, it then ceases to be stolen 
property. 

[British I ndtors 15 Possessxon^cf s. 27. Theft-s 378. Exiorhons 383 

Robbery — s 390 Crt^mnal misappropriation — s 403 

Criminal breach of s. 405 ] 


Sarkar, 22 C 313 
(4) iK PP- 318, 3ip. 


(5) Act XX of 1863 

(6) Per Collins, C J, and Parker, J*, 
in Mathusamt Pillm, (i^S) i Weir 432 

(433, 434). 
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(1) Analogous Law (4498-4501). 

(2) Moaning of IVordA (4502). 
(5) IVhat 'is Stolen property 

(450.5-4.504) 

(4) Possession transferred 
(4.505). 


(5) Changed property (4506- 
4507). 

1 6 ) Stolen property reverting to 
lawful possessor (4508- 
4511). 

(7) Not Stolen property (4512). 


4498. Analogous Law.— The words "whether the transfer has 
been made or the misappropriation or breach of trust has been com- 
mitted within or without British India ” were inserted by the Amend- 
ing Act of 1882 0J in consequence of the defect in the Indian law 
pointed out bv Sorgent, C. J., and Melvill, J., in the case of Moorga 
Chettyf.^'* who'ivas a clerk in the employment of a mercantile firm at 
Port Louis in Mauritius, and w'ho cashed certain bills in Bombay which 
were shown to have been extracted at Port Louis, whereupon it was 
held that the bills of exchange having been stolen at Mauritius, in 
which island the Indian Penal Code was not in force, they could not 
be regarded as “ stolen property ” within tlie provisions of this sec- 
tion. so as to render the recipient at Bombay liable under the next 
section, and that the High Court of Bombay had, therefore, no 
jurisdiction ; and the conviction was consequently quashed. This amend- 
ment has necessarily the effect of overruling that case, and those in 
which a similar view was taken.^®' 

m 

The amendment makes the criminal acts of persons like Moorga 
Chetty clearly criminal, and it is now no longer possible for the accus- 
ed to say that he is not amenable to the British Courts for such acts 
done in foreign territory since whoever, whether a British subject or 
a foreigner, is in possession of stolen property, may be tried for it, in 
British Two other minor amendments have been made in 

this sectum* Originally the w(»rds enacted were ‘‘or in respect of 
which the offence of criminal breach of trust, etc/’ But this neces- 
sitated proof of the substantive offence of criminal breach of trust 
in each case, and consequently, the words offence of” were omitted 
by the same Act of but there still remained the “the” as a 

disturbing element, till it was also removed by the Amending Act of 

44M. In England the receiving of stolen property was originally 
a bare misdemeanour and as a misdemeanour was triable where any 
one of several acts constituting it had been done,^*^^ a receiver could 
1^ dealt with wherever the accused had had the goods, and was in 
But by the Statute of receivers were declared 


(7) Indian Penal Code Amendment Act 

(VIII of I 9 

(|j> iMi), 5 B F. B 

Chetty, S B* 1 ^ B, 

HnMn. CtHHi) P. U No. s; Au, (iBKO 
H Na 4; Sminatk, P. R No. 


(m) /nifor (fhH) P* It 


(It) Act Vin of 1PS2, s. 9^ 

(12) Regaling ani Amending Act 
(Xll of 1891). 

( I j) Per Abbot, C J., in Burdett, i St 
Tr, (N. S.) 146. 

(14) Com. Dig, Action *N. G.) 

(15) 3 & 4 Will k C C, s. 4* 
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to be accessories after the fact, and misdemeanour was then held to 
l)e merged m the felony But as an accessory could not be tried 
except with or after the felony, the law as to receivers still remained 
detective, and accordingly a Statute was passed m 1708, that as 
for a misdemeanour, the receiver might be prosecuted apart from the 
thiet, but only when the thief was not amenable to justice This 
created fresh difficulties which were, how^ever, removed by the Act 
of 1772.^*''^ The present law of receivers is governed by the Larceny 
Act 1861, which makes receiving stolen property an independent felony, 
the receiver being triable independently of the thief. The provisions of 
this Statute run thus : — 

“S 95 Whosoever shall receive any chattel, money, valuable security, or other 
rropert> whatsoever, the stealing, taking, obtaining, converting or disposing whereof 
IS nade a misdemeanour by this Act, knowing the same to have been unlawfully 
sttiieii, taken, obtained, converted or disposed of shall be guilty of a misdemeanour, 
and may be indicted and convicted thereof, whether the person guilty of the principal 
n isdcmeanour shall or shall not have been previously convicted thereof, or shall or 
shall not be amenable to justice, and everj such receiver, being convicted thereof, 
shall be liable at the discretion of the Court to be kept m penal servitude for any 
term exceeding seven years or to be imprisoned, i£ a male under the age of 
sivleen years, with or without whipping/^ 

4500, It Will be noticed that as this section is worded, it includes 
as stolen property a chattel obtained even by cheating, and in this 
respect the definition of the term as enacted in this section is narrower, 
as it excludes from that category things obtained by cheating. 

4501, This section does not define an offence but only a term 
used in defining it The term stolen property ’’ as here defined does, 
however, presuppose the commission of the offence of theft and its 
other derivative offences, but it does not presuppose the existence of 
an offender— for there may be a receiver of stolen property without 
there Iieing a thief— as in the case of theft committed through an 
innocent person. The words the offence of before “ criminal breach 
of tru.st” were omitted to provide against such contingency (§ 4498) 

4502, Meaning of Words — Property ’’ : This word has been 
certainly used to denote only “ moveable property '' Posscsston whereof 
has been transferred’': This does not mean that the receiver should 
receive directly from the thief. All it implies is that the receiver 
should receive property which has been obtained by theft. In this 
case an innocent intermediate transferee does not purge the property 
of its taint as stolen property which it continues to be in^ the hands 
of all subsequent transferees, except the person legally entitled to its 
possession, Whether the transfer has been made, etc i ^ , whether the 
substantive offence of theft or the subsidiary offence of receiving was 
committed within or without British India. If such property subsequently 
ernes into possess^an": This should be satisfied if the property comes 
into his possession, whether actual or constructive, though it ma> be 
afterwards delivered to the receiver to detect his crime. 


i l6) 13 East, P C 744 
n) 7 Anne, c 2i 
l8) Foster, Cr, L J. 374 
19) 22 Geo. IIL c, 55 ; Bulmr's 7 


Rep., 4; Thomas & FrasePs Ed., pp *^2, 

S3. 

(20) 24 & 25 Viet, c. 96, s 91; which 
re-enacts 7 & 8 Geo IV, c 29, s 5^. 
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4503. What is Stolen Property? — ^The definition of stolen pro- 
perty here adopted follows the definition ol the substantive offen<e of 
theft, which it is intended to unravel and pi evert. As that offence is 
defined to be the dishonest taking of property out of the possession 
of any person, so this offence is the receipt of property, the possession 
nf wliich has l)een tninsl erred by theft and the other allied offences. 
The word “possession" is used here in its largest sense as implying 
custody ot control, whelher tenip<nary or permanent, or exclusive of cm 
jointly wdth the thief, nor is manual possession necessary The pro- 
secutor w^ent to a public house wdth a prostitute named Duncan. He 
felt a tug at his WMtch and it was gone. He charged the prisoner with 
its theft. He left the place and went into the prostitute’s room, 
where the prisoiuT a-nked him w'hat he should give if the watch w^ere 
found. He promised a rew<trd, and thereupon the prisoner promised 
to restore the watch to Duncan <in(l took her to his house where his 
accom])lice Holland placed the watch on the table Holland claimed 
the promised lewarrl hum the prosecutor which he paid, after which 
Holland absconded, but the f>risoner w’as tried as a receiver, and the 
jury were told that if the prisoner knew of the w^atch as having been 
stolen by Holland and if he knew of its being in his possession under 
the ]»ris(jn<‘rs a]>solute control, so that the w^atch would be forthcoming 
if tbe^ pri'^otHT onleied it, there w^as ample evidence to convict 
him of receiving stolen property. The jury found the prisoner guilty, 
holding tlnit though the watch was in Holland’s hand it was in the 
prisoners absolute C(»ntrol, and on a case reserved the Judges upheld 
this Ci^iuiction. It wxis held that manual possession was unnecessary 
to c<mstitute receipt of stolen goods, and the possession of the receiver 
inav i>e j(»intly with the thiet. The }ury" might have found that either 
Holland or the pris<*ner was the thief, and that in the former case the 
latter only acted as the former’s agent in restoring the watch to the pro- 
secutor, but there was e\idcnce and it justified the finding of the jury 
in deciding as they 


4S04. Where several persons live in the same house, it may be a 
<i|uestion whether the possession of one is the p()ssession of all, and 
Stolen property consisting of a c<msiderable quantity of 
dotfi weighing alxuit five maunds, was discovered on search by the 
pdice in a locked room in a house belonging to, and inhabited by, a 
joint Jhndu tamily, composed of a father, a son and a grandson The son 
was Iwund to be the managing member of the family, and the key 
ot the m>m m which the stolen property ■was found was produced by 
.k™' I Tu «r';“*"®tances were such that it was very improbable that 
the cloth couhl iK>ssibly hare been placed where it was found, without 

members of the family. It was 
cnnMd«l that if the only fact proved against the petitioner was that 
m^her of the family, it would not have sup- 
ixwtcd the conviction. But there were other facts: the size of the 
missing b.i!c wejjrhing hve maunds which could not have been got iSo 

It was fiHind was locked, and that the key was produced by the peti- 


(ai) SmMi, Dears, C. C mi i«j« same Rogm, 37 L. J. M. C. aj. 



S.410.] 


THE RECEIVING OF STOLEN PROPERTY 


2163 


tinner which taken in conjunction with the other facts justified his 
conviction under section 411 (§ 4531). 

4505. Possession Transferred. — Property, the possession of which 
has been transferred by theft and the other offences, is designated 
stolen property. It is, therefore, a term whxch equally applies to 
T>ropcrty in the hands of the thief as of a receiver other than the thief 
\s regards property acquired by theft, extortion and robbery, the 
property is called stolen property the moment there is asportation 
The pn)perty of a thief who runs away with stolen property is properly 
so-called, though there has not been “transfer” in the real sense of 
the term, and though his possession is insecure But insecurity of 
possession is an incident of ail stolen property, and its transfer does not 
demand complete transmutation of possession which is not even the 
incident of a legal transfer. Indeed, the gist of the term lies in the 
intention as will be seen presently (§ 4530) 

This section merely specifies the attributes of stolen property^ 
which, however, by themselves do not constitute an offence. 'In order 
to do so the presence of other elements mentioned in the next section 
is necessary As it is, transler of possession is only necessary if the 
])roperty be the proceeds of theft, extortion or robbery. It is not 
necessary where the property is acquired by criminal misappropriation 
or criminal breach of trust, in which case the transfer of possession 
may be perfectly legal, and so long as it is so, the property so possessed 
could not be designated “ stolen ’ It only acquires that cha- 
racter as soon as the possession becomes wrongful by reasen of the 
act or intention which constitutes either of those offences The ques- 
tion where the principal offence was committed is now immatenal 
for the present purpose (§ 4515) The result of this clause is that if 
a thief commit an offence, say in NepaU-'s) or Rajkote, he might be 
tried for the act in British India as the receiver of stolen property, 
though he could not be tried here for theft without extradition ^^4) 
In such case, it is no defence for the accused that he is a foreign subject 
and that the property was stolen by himself, and that he was not 
therefore, liable to be tiied, convicted or punished by the British Court 
for theft in short, that he could not be convicted for an act in- 
direct!} for which he could not have been legally tried directly The 
reply is that the offence of stolen property is a continuing one, and it 
IS, therefore, justifiable anywhere the offender may be found 

4506. Changed Property. — ^Since the only property the possession of 
which has been transferred by theft, etc , is designated stolen property, 
it follows that if the property is changed, converted or altered, so as 
to destroy its onginal identity it ceases to be stolen property So 
where A and B were charged, the one for stealing and the other for 
receiving six notes of £ 100 each, and the only evidence against the 
receiver was that A had stolen the notes and changed them into other 
notes of 20/ each, of which he gave a number to B, who knew that they 


(22) Budkhl, 29 A 598 
(?3) Sunker Gope, 6 C. 307, Adtvig<^du, 
I M. 171; lakky Govind, 1 B. 50 


(24) Abdul Laitb, lo B rP6 

(25) Jafar AH, (1894) T K. 30, 
(1) S iSq, B;, Cr P C 
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were the proceeds of A’s theft, it was held that he must be acquitted of 
receiving, as he had not been charged with receiving the proceeds, but with 
receiving the said promissory notes," which the notes in B's posses- 
sion were But in this case the decision turned upon the 

defective indictment But suppose the indictment had referred to the 
proceeds of the theft, could B have pleaded exoneration on the ground 
that the property in his hands was not stolen property He could 
clearly id so, as indeed, was held in the case of a person who had 
received the mtuie^ obtained by cashing forged cheques, in which case ^ 

the Court held that since this section defines only property acquired * 

l)y theft, etc, to be stolen pioperty, it does not comprise other pro- 
perty mt(« which the stolen property may.be converted.^3) 

But something must also depend upon the nature of the change. ' 
For if, sup}>r)se, a thief steal a sheep and deliver its mutton to an ac- 
complice, the latter could not plead in defence against his indictment for 
receiving, that he had received only the mutton, though the thing 
stolen was a shcep/'^^ So if the thief steal ornaments of gold and 
silver which he should melt down after the stealing, disposing of the 
bullion t(j a confederate, the latter could not be heard to say that what ; 
he had received was not stolen property. But in such cases, the sub- 
stance of the property remained the same and only its form had under- 
gone a change But if, suppose, in the last case, the thief had pur- ^ 

chased a horse with the notes or ornaments he had stolen, and then \ 

made it over to a receiver, the horse could not be held to be stolen pro- 
perty, nor could the receiver he convicted for receiving it, even though 
he may be shown to have possessed the knowledge that the horse had 
been purchased from the proceeds of theft. 

4507. This section, it will be noted, confines the definition of 5 
stolen property <>r^y to the property which was the actual subject- I 

matter of theft. It excludes all property which the stolen property ! 

has been converted into or exchanged for.^s) Jt was, accordingly, ; 

there held that an ingot obtained by melting down stolen jewellery f 

cannot be regarded as stolen property.<^^ But the question whether 
the property still remains stolen * property depends upon the | 

nature of conversion. As in the case before cited, where notes of | 

one denomination were exchanged into those of other value, the ex- 
change was so complete as to have completely destroyed the identity # 

of the original pro[jerty. In such a case the receiver could not be 
convicted under the next section, even though he may be shown to I 

have received the property with the knowledge that it was the proceeds | 

of theft. But the case would be different, if the corpus remaitiiiig I 

the same, merely the appearance or form is altered, in which case it I: 

remains the same property in spite of the alteration in its appearance. I 


(2) 4 C. & P. 132. 

is) MonmohutCRoy, 24 W. R. 33 (35) 
It is there pointed oat that the Code con- 
tains no provision simitar to 34 & 25 
Vkt , c ^ s which makes the recei- 
v\m of money ohtaitied upon or in virtue 
M forfed 1 puoiMe 


with 14 years’ imprisonment Under 
the Code mere receipt of such money 
apart from abetment is not punishable 
(4) Cowell 2 East. P. C. 617, 
Ckepple, 9 C & P. 355. 
jSj N0.39 
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The case is the same as if a person were to steal another's cigarette 
case and rub out his crest thereon to prevent its identification 

4508. Stolen Property Reverting to Lawful Possessor. — Propeity 
once stolen retains that character so long as it remains out of the 
possessum of the person lawfully entitled to it Hence, as an owner 
nia} commit theft of his own property (§ 4098 >, so he ma\^ be also 
in possession of stolen property which is his own This is obvious 
from the fact that the three offences of thett, extortion and rubbery 
are intended only to protect possession and not ownership. But in 
the case of property misappropriated ‘'if such property subsequently 
comes into the possession of a person legally entitled to the possession 
thereot ’* must mean the owner as distinct from the person in posses- 
sion This IS evident from the fact that the possession of a misap- 
pioptiatoi IS not ah initio wrongful It becomes wiongful only with 
the change of intention. Consequently, legal possession of property 
may, with the change of intention, be converted into stolen property. 

4509 But in either case the section is on one point clear. Neither 
a subsequent consent nor ratification suffices to alter the character of 
stolen property. For instance, if a person steal one's property, and 
afterwards pay for it, upon which the owner allows him to retain it, 
the property which was stolen still retains its character despite the 
subsequent consent of the owner This is the inevitable consequence 
of the policy of law which does not permit the owner to compound 
with the thief. The result of this is that property^ once " stolen ” 
remains stolen for ever afterwards, irrespective and independently of 
the volition of its lawful possessor till it i everts to him. But the 
principle of this doctrine must not be earned too far. For, if, suppose, 
in the last case the owner had actually taken hold of the stolen thing 
and then sold or gifted it to the thief, could it then be said that it was 
still stolen because it was infected with the taint of the original theft? 
If not, what difference does it make if the thing was delivered to the 
thief not by manual delivery but by a mental direction. 

4510. That in such a case, the possession of the thief becomes 
legalized, was the view of the Judges to whom a case on the following 
facts was referred for opinion. On a theft of his property the owner 
found his goods in the pockets of the thief, whereupon he hailed a 
policeman who seized them, but afterwards by the direction of the 
owner restored them to him for sale, which he then sold to the pri- 
soner, upon his paying their price to the owner. The prisoner was 
indicted for receiving stolen goods, but on a case reserved, the convic- 
tion was quashed I.ord Campbell, CJ., observing: “I do not see 
how it could be supported unless the doctrine was laid down that if 
at any period of the history of a chattel, which had been stolen and 
has been restored to the owner, who has long had it in his possession, 
the same chattel should be received from the owner by a person who 
knew that it had been once stolen, such a leceiving would be an offence 
within the Statute I think, such a receiving could never be said to 
be an offence within the Statute, any more than it could make the 
receiver an accessory at common law to the felony If an article once 
Stolen has been restored to the master of that article, and he, having 
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V. hn-HC uuisdiction an\ ot them were at any time dishonestly received or 
A {Kjrson cannot lie subjccterf to the double conviction for 
theit and receivinj^r stolen p^j^x^rh in respect of the same property and 
the same act.'*’’ though of course, there is nothing to prevent a person 
iroin !>eing cr>inicte<l of receiving stolen property, though the person be 

tjiit f as well, and for v\hich the Court have no jurisdiction to try 
hnu' ' I’ut this naliiralU implies that the accused received or retained 
d“.e pioperty in Untish India Frir, a person not proved to be a British 
iiibjcst, could not be tried in British India for the proceeds of a theft 
committed m British India, which he had removed to and w^as found in 
ptsse^sitm of in a native state. 

'i Ins was laid dov\n in a case in which the facts were these The three 
accused were shown to have taken pa't in a dacoity committed in a British 
village sef^aiated fnim the Gwalior territory by a river. The police pur- 
sued tlie robbers into that wState and found them and the booty which they 
had carruMl across tw their hiding place. The accused w^cre extradited for 
tnal into British teintoiy. It was not shown whether they were Bntish 
subjects or subjects of the state of Gwalior. The case of dacoity against 
ihtui tell thiough for want of credible evidence, and the Judge w^as left 
»>n his hands with the case4)f receiving stolen property for w^hich they 
vveie convicted They api>ealed to the High Court, but Edge, C J, held 
that they could not be tried in British India for receiving or retaining stolen 
[>io|rrt} out of British India They w^erc accordingly acquitted 


4516. In cases of receiving stolen property a person cannot be tried 
at py place m r>ntish India for possessing such property in Bntish 
India, but he can be tried only by the Court within the local limits 
whose jurisdiction the stolen property was found Consequently, 
to^ make ^ it legal to punish at A, it must be proved that the 
[prisoner either committed the theft at A, or that he was there found in 
]K>sscssi(>n of stolen property. If, therefore, it is shown that B committed 
the thefl at A and the prisoner was found in possession of the property at 
C lie could not be tried at A, though B found at C may be so tried there <o) 
As regards the joinder of charges in the case of a person found m posses- 
sion of different articles of stolen property, the question depends not upon 
whether the things belonged Iq different owners but upon whether the 
accused had received them at different times For in the former case, it 
may be that the prisoner may have received at one time all the properties 
which may be the subject of several thefts 


Where, however, he has received the several articles wdth distinct 
notice of their l)emg proceeds of distinct thefts, the mere fact that they 
were received at one time would not consolidate his crimes. As it was 
[mi in a case: suppose the thief were to sav to the receiver: “ Here is a 
coat stolen from A, take this,** and the receiver took it, and also: Here is 
a rmg stolen irom B, take this,** and the receiver took it The question 


^ ^ 45 A , 4J^S; Munwa. 

H t C 481, (I02S> 0. 598. s. iBo, 

(H} Sfi^gmunt 4 dup, 2 W R. 63; S(€h 
Ckurm ifarte, ii W. R tz, 

(15) Lakhya CmW, » B 50; Sunkur 
t 307; Uftr Mh (1%) PK 

IViKt JPV 


( 16) Kripal Sin(;h, 9 A 523 , cf. Ftrtai 
10 B. H. C, R. 3^. 

(17) Ghusoo Khan, 5 W. R, 49 ; Mokes- 
Mtri, iB C W, N 1178: s. 180, ill (6), 
Cr. P i\ 

(18) Makhan, 15 A. 317. 

(*9) ^embie in fshan Muchi, 15 C. 511. 
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here depends upon the construction of the languaj:?e used in section 235 of 
the PioceduiC Code, which depends upon uhethcr the several acts were so 
connected together so as to foim the same tiansaction So where stolen 
goods appaicnlly of two thefts weic found on an accused person at one 
and the same search and there \vas no proof of two distinct acts of receiv- 
ing it, it was held that there could not be two convictions under this 
•section 


4517 . Amended s 239 of the Code of Criminal Proceduie now 

expressly permits the joint trial of a person accused of theft, extoilion or 
criminal misappropriation and one accused of receiving or retaining or 
asSiStmg in the disposal or concealment of property, possession of which is 
alleged to have been transferred by any such offence committed by 
the first named person, or of abetment of or attempting to commit any 
such last-named offence/^ri ft also authonxes the joint trial of per- 
sons accused of offences under this and s 414 Before the present 
amendment the test was whether the two offences w^eie commatted in 
the same transaction This clause was held to imply a com- 

munity of purpose and object evidenced by the proximity of time and 
place.^^4) This threw on the prosecution ajji additional burden which 
they were at times unable to sustain in consequence of which the entire 
proceedings had to be quashed The same consideration determined 
the legality of trial of two or more persons accused of receiving stolen 
property which was shown to be the proceeds of the same theft. The 
recent amendment of the section brings the Indian rule in line with the 
English rule on the subject.^ri 

4518 . The subject of this offence suggests a point which, though 
Restitution of relating to procedure, often arises in practice, and 

Stolen Property which some allusion has been made before 

(§§ 4123-4124)* For this purpose property is 
divided into cash and bills or notes payable to bearer, and othei property 
not so negotiable. As regards the former, the property is (jrdinarily 
inseparable with -possession ; but as regards the latter it remains in the 
person from whom it is stolen But even in the case of the former, 
fraud on the part of the holder of it will destroy his right to the bill 
But otherwise the holder for the time being is the owner of such pro- 
perty, and the fact that the compla'int establishes it to be a clear case 
of theft, does not give him any bettor title over a bona fide holder* 
But if the same property be anything, except cash or cuirency note 
or a negotiable instrument payable to bearer, the rule is that as 
between the first owner and the subsequent bona fide purchasei, the 
latter must suffer, the property being on the conviction of the receiver 


(20) Kaur, (1907) PWR Or 4 

(21) S 239 (e), Cr. P. C 

(22) S 239 (/), Cr P C 

(23) A Davtdr 6 C. L R, 245, Man 
Mohan Roy, 19 C W N 672; 26 I C 307; 
Keshav, 6 Bom. L R, 361 . Balabhai, 6, 
Bom L. R. 516; Bhma, 3B A. 311; Nga 
So Shat, 4 Bui L T 263, 13 I C. 395, 
contra in Snnder Singh, ^ (1905) P. R No 
3, 2 Cr. L J 37; Govindarajulu, (1914) 


M W N 352, 23 L C. 208 ; Ram Pershad, 
2 R 80. 

(24) Man Mohan Roy, 19 C, W. N 672, 
26 L C, 307. 

(25) Subramani, 25 M 61 P C , Bhagat 
Singh, S P L R 372. 

(1) Reardon, L R i C C 31 

(2) Anon, I N W P H C R. 298 

(3) Collector of Salem, i M H C R. 233. 
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retunicfl to the c()mplcLincint/“^^ In this respect the English rule is the 
same and is now enacted as follows * — 


“If any i)erson guilty of any such felony or misdemeanour as is mentioned in 
IbiS Act, m stealing, taking, obtaining, extorting, embezzling, converting, or dis- 
posing of, or in knowingly, receiving any chattel, money, valuable security, or 
property whatsoever, shall be indicted for such offence, by or on behalf of the 
cA\ner of the property, or his executor or administrator, and convicted thereof, in 
such case the property shall be restored to the owner or his representative and in 
e\try case in this section afoicsaid the Court before whom any person shall be tried 
for any such felony or misdemeanour shall hav#* power to award from time to time 
wills of restitution for the said property, or to order the restitution thereof in a 
summar> manner* Provided, that if it shall appear before any award oi order made 
that any valuable security shall have been hona fide paid or discharged by some per- 
son or body corporate liable to the payment thereof, or being a negotiable instrument 
shall have been bona fide taken or received by transfer or delivery, by some 
person or body corporate, for a just and valuable consideration, without any notice 
or without any reasonable cause to suspect that the same had by any felony or 
misdemeanour licen slolen taken, obtained, extorted, embezzled, converted, or dis- 
posed of in such case the Court shall not award or order the restitution of such 
security: Provided also, that nothing in this section contained shall apply to the 
case of any prosecution of any trustee, banker, merchant, attorney, factor, broker, 
or other agent, entrusted with the possession of goods or documents of title to goods, 
for any misdemeanour against^this Act (s), 

4519. Under this rule Sf) far as regards the thief law makes no 
distinction between negotiable property or otherwise, the thief being 
liable to restore not only the thing stolen but anything into which he 
may have converted it, so that where the thief stole a bill of exchange 
for £100 <and a considerable sum of money m specie, and it appeared that 
with a part of the proceeds of the theft the thief had purchased a horse, 
the Court ordered delivery of the horse by way of restitution And 
this is clearly provided by the explanation to s 517 of the Procedure 
Code wdiich extends the conception of “ property ” to include anything 
into which it is converted or for which it is exchanged But the power 
of the Court is conhnctl to restitution only to this extent and no further. 
For instance, if the thief m the last case had been found in possession 
of the horse, but there had been no evidence of its purchase from the 
stolen money, then the Court could not have ordered restitution, though 
the horse may not have been worth more than the value of the stolen 
property (?) But in such a case it is open to the prosecutor to maintain 
a separate suit, the right to which is, of course, in no way affected by 
the summary powders of the Court. 


4520. So far then as the thief himself is concerned, his liability to 
restitution is unaffected by the nature of the property But the distinc- 
tion between property which is negotiable and other property becomes 
mateual where the rights of the third .party intervene In that case 
the rule is that a negotiable property payable to bearer and discharged 
by the payee cannot be recovered by the owner, though if the property 


Mull, (1871) P, R No 37: 
Cardi St^k, (1872} P R. No 7, Uussa, 
(1873) p K No 8, in which, however, 
an exception is made in the case of sale 
111 market overt, while m Kishen Kour„ 
(1878) P R No. 20, the purchaser is 
held entitled to the property in a sum- 
inaiy proceeding under what is now s. 


57 . Cr P C: 

. ( 5 ) 24 & 25 Vict, c 96, s 100; taken 

^ ^9. s 57, and 9 
Geo IV, c. 55, s 50 ( I). 

(6) Pozvel, 7 C 5 c P 640 

(7) The City of London, 27 L. J M C 
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be non-negotiable the rule is different So where a prisoner was indicted 
for stealing a £10 bank-note, which had been paid and cancelled by the 
Bank, it was held that the order to restore could not be made The 
same view has been taken in this country of a currency note cashed at 
a Government Treasury, property in which passes on delivery, which if 
stolen and cashed, the owner cannot recover from a hona fide transferee 
without notice But where the thief was convicted of stealing 
ccrtaiii pieces of plush, the property of A, which were sold by the thief 
to B, wh(.> was a l?o; 2 a fide purchaser without notice of the thief, and in 
fact w^ho had purchased it from the thief believing him to be A’s agent, 
it was held that the property in the plush revested in A on the thief’s 
conviction and who thereupon became entitled to restitution And 
this rule has been followed in this country. 

4521. The powers of the Court under section Sl7 of the Procedure 
Code are as limited as those of the English Court, and they are defined 
by that section to be limited to “the disposal of any property or docu- 
ment produced before it or in its custody, or regarding which any 
offence appears to have been committed, or which has been used for the 
commjission of any offence.’’ The property which has been produced 
before the Court or is m its custody calls* for no comment, for such 
property being under the physical control of the Court must be disposed 
of by It on the termination of the proceedings. The question, how- 
ever, as to what is comprised in the rest of the clause may not be al- 
ways manifest, and has much exeicised the Courts in a case m wihich the 
Magikrate had ordered confiscation of the press held to have been 
used for the printing of a seditious newspaper, which order was intended 
to be upheld on the ground that the press had been used for the com- 
mission of the offence of sedition, but it was held that that provision 
had only reference to the offences relating to property or documents 
and not to such an offence as sedition, that in any case it could not be 
said that the press had been used for the commission of the offence of 
sedition, for the press was a remote instrument, and in this view the 
order for confiscation was quashed 

Again, section 517 presupposes the commission of an offence, and 
no order can be legally passed under that section for delivery of the 
property to any person other than its previous possessor, if the evidence 
discloses no offence and the accused has to be discharged or ac- 
quitted B-*) In such a case the Court has no power to act under section 
523 of the Procedure Code, for that section does not apply to property 
which IS produced before it in the course of an inquiry or trial under 
a search-w^arrant issued by itself under section 96 of the Code, but 
applies only to property seized by the police of their own motion in the 
exercise of the powers conferred on them by law, as for example, sec- 
tions 51, 54, 164 and 165.^3) 

For further commentary, see s. 379. 


(8) Stanton, 7 C & P 431 

(9) Collector of Salem, 7 M H C R 

^33. 

^ (10) IFoolca, 8 C()\ 337, Macklim, 5 
Cox 216, GoLlsmtlh, 12 Cox 594 


(11) Abtmsh Chandra Bhattacharjee, 
II C W N. 1046 

(12) Devidin Dnreja Prasad, In 7 e, 22 B. 
844- Amra NatJiu, (1890) D U C 500 

(13) Ratanlal, 17 B 748, Devidm Dur'^ 
gaprasad, In re, 22 B 844 
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4522. Proof. — It has been remarked before, that the same person 
cannot be subjected to a double conviction for theft and receiving in 
respect of the same act But there is nothing against his being tried 
for the two f)fFcnces, but his conviction must be only for one offence, 
the accused being then acquitted of the other, unless the Court elects 
to convict him in the alternative This alternative has^ an a,dvantage 
when there is no evidence of theft against the accused, since the Indian 
Iwuleiice Act provides that The Court may pi esuine that a man who 
IS in possession of stolen goods soon after the theft, is either the thief, 
or has received the goods knowing them to be stolen, unless he can 
account for his possession/’^'s) But the accused cannot be called upon 
to account for his possession till the Court makes that presumption, 
which it would be justified to make under circumstances to be presently 
considered f§§ 4551 - 4556 ) It would then be no misdirection for the 
Judge to tell the jury that if the prisoner could not account for his 
possession it was their duty to convict him It is, however, clearly 
a misdirection to tell the jury m-,erely to find whether the property was 
stolen, and whether it was retained by the accused/^7) A proper charge 
to the jury must direct them to find : (i) whether the property was 
stolen whether it was dishonestly retained, and {Hi) whether the 
accused knew or had reason to believe the same to be stolen property. 
Unless these questions are found by the jury in the affirmative, the 
accused could not legally be convicted of an offence under this 
section. 

4523. There can be no conviction for receiving unless there is 
evidence of theft; it is not necessary that the thief should have been 
traced or convicted, but what is necessary is that there must be proof 
that a theft took place and that the property charged is the proceeds 
of such theft This must be proved by independent evidence, though 
the rec(jrd of conviction for theft, if any, may be filed as corroborative 
evidence. But it is no evidence against the accused. 

4524. It is to be noted that section 414 of the Code is closely 
analogous to this section, and a person may be charged with and tried 
for this offence and also in the alternative So where two or more 
persons assist in the concealment of property, they may be separately 
charged with and convicted of the two offences. As the Procedure 
Code provides: — 

S. 239. (i) Several stolen sacks of corn are made over to A and B, who 
know that they are stolen property, for the purpose of concealing them A and B 
thereupon voluntarily assist each other to conceal the sacks at the bottom of a 
graiiipit A and B may be separately charged with and convicted of offences under 
sections 411 and 414 of the Indian Penal Code.” (20), 


(14) (1864) r W R. (Cr Gr.) 2.* 

(is) Indian Evidence Act (I of 1872) 
s 114, ill (a). 

(16) Narain Bugdee, 5 W R 3 (Head- 
note inaccurate) 

(17) Balya Somya, 15 B 369; Karatuka 
42 C L. J. 212, 90 L C 542, (1925) C 
1241. 

(rS) Ib.; general principle followed in 
Taftte Pramanik, 25 C. 711; GhaHsham 


Das, 26 P. L R. 165 

(19) R V. Ballard, 12 Cr A R. 1 * Htra, 
9 A. L J 370, 14 I C. 606, Sankara 
Narayana,^ 4 L. W 53, 35 I C. 488; 
Samachari, 45 M L, J. 728; Maung Gyi 
1 R 520; Lai Singh, (1911) P L 113, 
24 I. C 833, 15 Cr L J 521; Yas%n 
Khan, 19 N L R. 176, 75 P C S44/ 
24 Cr L J. 960 

(20) S. 239, ill (j), Cr. P C 
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4525. Sentence. — ^There would be fewer thieves if there were 
fewer receivers of stolen property The latter made thieving profitable 
and its detection difficult and at times impossible The receiver must 
be, therefore, held responsible in the same degree as the thief A first 
offender may now be dealt with under s 562 of the Code of Criminal 
Procedure 

4526. The points requiring proof under this section are — 

(1) The commission of theft, extortion, robbery, criminal mis- 

appropriation or criminal breach of trust 

(2) That the possession of the property in question was trans- 

ferred by theft, extortion or by robbery, or that it had 
been acquired by criminal misappropriation or criminal 
breach of trust 

(3) That the accused r«eceived or retained such propert)/ 

(4) That he did so dishonestly. 

(5) That he knew or had reason to believe that it was stolen 

property 

4527. Charge. — The charge should specify the name of the owmer 
or the lawful possessor of the stolen property. A charge that the 
accused dishonestly received stolen property knowing it to be stolen, in 
having had in his possession clothes and brass pots worth two rupees 
and six annas, and in not being able to account satisfactorily for the 
manner in which he obtained possession of them, was held to be defec- 
tive, though the Court did not interfere with the conviction, < 23 '' but 
the case was not argued for the accused and it was not contended that 
the defect had prejudiced the accused Of course, since dishonesty and 
knowledge or reasonable belief on the part of the accused that the 
property he received was stolen property, are two of the essential 
elements of this offence, they must be both set out in the charge ^^4) 
A person charged for theft and m the alternative for receiving, cannot 
be convicted for receiving if the Judge charged the jury on the case for 
theft without adverting to the other charge for receiving. ("*5) 

“I (name and office of the Magistrate, etc,) hereby charge you (name 
of the accused) as follows : — 

“That on or about the — ^day of at you dishonestly received 

(or retained) stolen property, to wit (specify it) belonging to A B, 

knowing or having reason to believe the same to be stolen property, and 
that you thereby committed an offence punishable under section 411 of 
the Indian Penal Code, and within my cognizance (or the cognizance of 
the Court of Session or the High Court) 


(21) Ow^xruXmg Kabir Shah, (1923) A 
I R (Pat ) 297, decided under the un- 
amended section Security for good beha- 
viour from an offender aged 14^ years — 
Tagar Nath 6 VsX L T 294, (1923) Pat 
297. 


(22) Ram Autar, 47 A 51V (Exclusive 
possession must be proved against the 
member of a joint family) 

(23) Balnath, i B H C R, 95 

(24) 4 W. R. (Cr L) n 

(25) R V Evans, 12 Cr A R 8, 85 L J 
(K. B ) i?86, 
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And I hereby direct that you be tried (by the said Court,) on the 
,aid charge.” 

4528, Principle.— Thieving obtains encouragement from the faci- 
ity thieves possess of disburthening themselves of their goods. But 
or the aid of a receiver the avocation of a thief would be fraught with 
nanifest perils. The- receiver is, therefore, an ally of the thief, and of 
he two probably not the less culpable, because it is he who usually 
irofits most by the proceeds of theft without incurring the same risk ot 
letection Law, therefore, regards his offence as equally great and the 
■)unishm,ent provided here for receiving is, therefore, the same as for 
simple theft Three things are, however, necessary to constitute theft . 
(i) dishonesty; (ii) knowledge of the property being stolen, and (m) the 
fact that It is stolen. In this respect he possesses all the essential ele- 
ments of the substantive crime, and thus the thief and the receiver are 
regarded as parUceps criminis, the one receiving aid and encouragement 
from the other 

4529. Meaning of Words . — ''Receives or retains ‘any stolen pro- 
perty : To begin with, the property must be stolen and it must be “ re- 
ceived or retained,” It is thus possible for property to be received 
innocently and retained dishonestly. "Knowing or having reason to be- 
lieve'': These words are stronger than the words ” suspect” and involve 
the necessity of showing that the circumstances were such that a reasonable 
man must have felt convinced in his mind that the property with which 
he was dealing must be stolen property (§§ 4541-4543) 

4530, Dishonestly Receiving Stolen Property. — Three things are 
essential to constitute this offence: (i) the property must be stolen; (ii) it 
must have been received or retained dishonestly ”; and (Hi) it must have 
been received or retained “ knowing or having reason to believe ” it to be 
stolen properly There can be obviously no offence of receiving unless 
the property m respect of which the offence of receiving is alleged answers 
the description of “ stolen property ” as given in the last section That 
section makes it sufficiently clear that stolen property must have been 
acquired by theft or criminal misappropriation or other offences allied to 
them (§§ 4503,4504) As this fact has to be established against the 
accused, it is necessary to prove all the circumstances constituting the 
property as stolen property. The fact that it had been shown to be so in 
a proceeding against the thief is insufficient ; and^ indeed, not even relevant, 
for those proceedings cannot affect the offence of the accused who was no 
party to them. He is entitled to have the question tried in his presence, 
and for this purpose it is incumbent upon the prosecution to prove all the 
facts to support its character as stolen property. If the principal 
offender has confessed, his evidence would be relevant against the re- 
ceiver, ^3) but being an accomplice, his evidence would then require corro- 
boration, ^4) though this is merely a rule of judicial caution and not o-f 
law ^5) 


(1) Rango Timafi, 6 B. 402 (403). 

(2) Mataya, (i888) B, U C 416; 
Bitldea Fershetd, 2 N P W. H C. R 
i»S7; Burke, 6 A. 224; Ishan ChQttdra 

FhnnriY/t or C ook 


(3) Haslam, i Leach, 418. 

(4) Indian Evidence Act (I of 1872) 
s. 114, ill (&) ; Robtnson, 4 F, & F. 43 

(5) Indian Evidence Act (I of 1872), 
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The Court trying the receiver is not bound to be guided by the proceed- 
ings against the thief, nor is it, indeed, permissible for it to rely upon the 
judgment in that case as affording any strength to the case against the 
leceivei The case against him may be proved by the evidence adduced in 
the former case , but it must be adduced afresh giving him an opportunity 
of cross-examining the witnesses and of showing that the property in 
lespect of which he was charged was not stolen property Assuming, how- 
ever, that the property is proved to be stolen, it does not necessarily follow 
Ihat'lhe accused is necessarily to be convicted as its receiver For there 
yet remain two more vital questions to be considered. Did he receive or 
retain it ishonestly, and knowing or having reason to believe it to be 
stolen property These two elements are necessarily inter-related, though 
they are not necessarily interdependent They necessarily exclude other 
aiders and abettors, such as, for instance, a person who negotiates for the 
sale of goods which he knows to have been stolen, who cannot consequently 
oe convicted of receiving or retaining stolen property unless he is also shown 
to have been in possession of the property in the sense of having joint or 
exclusive control over it 

4531. Exclusive Possession Necessary.— Dishonest receipt and 
retention implies possession, and such possession to be criminal must 
be actual and exclusive, for crimimal liability does not attach to construc- 
tive possession, as of the Kmca of a joint Hindu family, whO' though pre- 
sumed to be in possession of the entire family property, could not on that 
assumption be held criminally liable for stolen goods brought into the house 
by other members of the family. From this it follows that where property 
IS found in a house in the possession of more than one inmate, none of 
them could be said to be in possession of it for the purpose of this offence 
unless there is evidence of exclusive conscious control against 
them^7) (§ 277). If, therefore, a person is shown to stand in such relation 
to stolen property as falls short of possession by him of such property, his 
manner of dealing with the property may warrant a charge of assisting la 
concealing or disposing of or making away with the property with^ a guilty 
knowledge within the meaning of section 414, but it would not j’ustify a 
conviction under this section Such possession cannot be inferred from 
the mere fact that the accused showed the police certain hiding places m 
grass and water-courses where the mcnminatmg property was concealed ^5) 

This case was followed by Edge, CJ, and Banerji, J , in a case in 
which the accused had pointed out a spot in the field, not his own, where 
certain stolen property was found, and dug up the property therefrom 
It was held that this evidence was wholly insufficient to sustain a con- 
viction under this section for which theie must have been the further 
evidence to prove that the accused had himself concealed the article in 
the place where it was found It is not sufficient for a conviction that 
the accused pointed out the stolen article, if it is left doubtful whether the 


(6) R V Watson, (1916) 2KB 38s 

(7) Muhamad Ah Shet, (1908) 4 M L T 
415 , Sharafat, 57 I C, 913 21 Cr L J 673 , 
Bashtr Ahmad, 22 0 C 256, 54 I C 245, 
21 Cr L J 40, Farukh Husam, 24 0 C 
294, 67 I C 588, 23 Cr. L J 428 {Khush 


Ram, 20 A L J 162, (1922) AIR 
(A) 83, 67 I C 388, 23 Cr L J 385; 
Ganeshi Lai, 4 L L J 484 

(8) Khoma, (1879) F E No 31. 

(9) Kwhar, (t88i) A W N 94 
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accused or some other person concealed the stolen article, or that the 
accused obtained in some other -way information that the stolen property 
was in the place where it was found In another case the accused was 
convicted for the theft of a bullock whose skin he pointed out as 
buried in the land which was not in his exclusive possession, but his con- 
viction was quashed on the ground that the shed in which it was found 
belonged to or was‘ in possession of several persons other than the 
accused and that the giving of information by the accused that it lay 
buried there was not conclusive of the guilt of the accused under this section 
as It was not inconsistent with his being the thief or the receiver 

4532. But in these cases the confessions of the accused supple- 
menting the fact of possession were rejected as either extorted or 
unreliable, but had they been admitted, the result might have been 
different. Such was the case of the accused who being charged with 
the murder of a boy for the sake of his ornaments confessed about the boy 
being with him immediately before his death, which he explained as due to 
a fall from his house He admitted having thrown his corpse into 
a tank from which it was subsequently recovered He also produced 
the ornaments which the boy wore from a hole near the tank There 
was no evidence of murder and the medical evidence was to the 
effect that the boy might have been intentionally or accidentally 
strangled It was held that though there was not sufficient legal 
evidence of murder, the evidence as to the finding of the ornaments 
justified his conviction under this section Even where the pro- 
perty is found in a house of which the accused is an adult male mem- 
ber it does not necessarily follow that he was in possession of it, nor 
indeed that all the inmates were conjointly in such possession Even 
in such a case the necessity of tracing exclusive possession to an indivi- 
dual member remains.^^s) Such possession may be proved by evidence 
of exclusive control, as where a separate room is allotted to an indivi- 
dual member of tlie family, for which he possessed the key and from 
which the stolen property was recovered,^'^) or other tacts leading 
to the same conclusion. The true test of receipt, on a trial for receiv- 
ing stolen property, is control.f^'^ 

4533. The word possession ” in this connexion obviously means 
conscious possession, for any other possession could not be taken into 
account in charging a person with criminal liability. As has been, 
indeed, expressly provided for in the section, such possession must be 
both dishonest as well as with knowledge or belief in the stolen 
character of the property. So, while it is provided in the Indian Evi- 
dence Act that the Court may presume that a man who is in possession 


(lo) Gobinday ly A. 576; followed in 
Paimullah, 16 C. W N 238, 12 I C 783; 
llokiman, (1905) P.R l^o.20; Ptr Baksh; 
(1912) P L R 46, 13 1. C 220; Mehru, 
(1913) P W. R 32, 21 I C 474; Buta 
(1917) P R. No. I. 39 I. C 330; Umar, 
3 S. L R. 136, 4 I. C. 481. 

(ir) Haktman, (1905) P. L. R. 196J 
U^madQ, X P, W. H, Cr i; RuiHa Ram, 5 


^ h i- 3=5. (1923) A I R (L) 438, 
Indar Smgh, 5 L L J 87, 73 I C 331, 
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(12) Nirmal Das, 22 A 445; Malhan, 
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(13) Rajani Kanio Kar, 8 C W N 22 

(14) Budk hail, 29 A. 598 
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of stolen goods soon after the theft is either the thief, or has received 
the goods knowing them to be stolen, unless he can account for his 
possession; it is also provided that in so presuming the Court 
shall have regard to such a fact as the following • A shopkeeper has 
in his till a marked rupee soon after it wa's stolen, and cannot account 
for its possession specifically, but is continuously receiving rupees in 
the course ot his business/'?^ 

4534. The question whether the facts and circumstances of a 
case warranted a finding as to a possession being exclusive is one of 
fact The prisoner was indicted for being the receiver of a stolen hat 
and a watch, the theft of which the principal offender, had confessed 
to. It was proved that m consequence of inlormation received a police- 
man went to the lodgings of the prisoner and asked him if A had 
brought a hat there, to which the prisoner replied in the affirmative 
and then fetched the hat out of a box m the corner of his bedroom. 
He was then questioned about the missing watch which he said had 
been pawned at a certain shop, which was, however, not the case. The 
prisoner then sent for a boy and asked him for the watch and he 
brought it and made it over to the policeman The prisoner lived in a 
common lodging-house, and it was contended for him that as he had 
no exclusive possession of the room in which he lived there was no 
evidence of exclusive posse^ssion of the hat; and as for the wat^h all 
that had been proved against him was that he knew where it was, 
which was insufficient; but on a case reserved it was held that there 
was sufficient evidence to go to a jury.^^®^ 

Where, however, the stolen property was found m the camp of a 
party of refugees, it was held that it was not proved in whose posses- 
sion It was to justify the conviction of anyone of them for theft^^^?^ 
The accused was convicted under this section the fact proved being 
that the stolen oxen were taken to his well and put up there for the 
night, and that he subsequently promised to have them restored to 
the complainant, but did not do so. It was held that it was sufficient 
to support the conviction as there was nothing to show that the oxen 
were taken to his well with his knowledge In another case certain 
stolen goods were consigned from one railway station to another 
The accused delivered the railway receipt to the railway office and 
paid for the freight, but before he could obtain manual delivery he was 
arrested. It was held that the production of the railway receipt 
eslabli.shed the possession of the accused, and as the other ingredients 
were proved, his conviction under this section was right. 

4535. Joint -Family, — ^I'hough members of a Hindu joint family 
are deemed to be in possession of everything belonging to them, such 
possession is not sufficiently conscious and exclusive to render all mem^ 
bers criminally liable under this section. Consequently, the mere fact 
that possession of a stolen article is traced to such a house is not of 


(i6) Indian Evidence Act (I of 1872), (19) Nagshwe E Eik, 1 Bur, L R 370 

s. 114, ill (a) (20) Ahmadaj (1905) P. L R t^c t 

{17) Ib (21} Sewdhar, 40 C, 990. 

(18) Hobson, Dears C. C. 400. 
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itself sufficient to warrant any presumption of criminality against any 
of its inmates/2^> unless there is evidence to show that they knew of 
its character and exercised sufficient contiol to constitute possession 
(§§ 277, 278) Such was held to be the case of the accused who was 
the head of the family, of which the only other male member was his 
son and a stolen cloth was found in his house worn by his daughter 
and a chadar was found concealed in the thatch of the house where he 
lived, upon which the Court held him prima faci^ responsible as being 
in possession of thein.<^3^ 

4536. Husband and Wife.— Criminal law does not esteem the hus- 
band and wife as one person, and it holds each individually liable for 
his or her acts shown to be criminal. But the wife living in coverture 
with her husband is deemed to live m the house of which the husband 
is in possession, but it does not extend the presumption to the extent 
of making him cnminally liable for the stolen goods that may be found 
therein. ^^4) There is, however, a presumption that the house occupied 
by a married couple is in the possession of the husband rather than the wife, 
but it is presumption too weak to support his criminal liability for any 
stolen article found therein, nor would in such a case the wife be cri- 
minally liable under this section for her connivance and assistance given 
to her husband in concealing the goods, though in such a case she may 
bring herself within the terms of section 414. Such was the case of 
the accused whose husband used to steal oil of the railway Company in 
whose service he was, and of which information being laid, the accused 
removed a quantity of the stolen oil and buried it in the ground. She 
was convicted both under this section as well as section 414, but the 
Court held that che ground urged in support of her conviction under 
this section, that the property was found in the house 'in which she 
lived was whoUy inadequate, for it constituted the possession of the 
husband rather than of the wife. It was true that the wife assisted 
in concealing the stolen property when a search was being made for 
it, but that might have been done from a desire to screen her husband. 
The Court therefore quashed her conviction under this section main- 
taining only that under section 414 

4537. In a case against husband and wife the question must then 
be decided in accordance with the general law which determines indivi- 
dual possession. There is, however, this much to be inferred from the 
relationship that the wife is the agent of, and must be deemed to have 
subordinated her will to that of the husband. A wife, in her husband’s 
absence, and without his knowledge, received stolen goods, and paid 
money on account of them. The thief and the husband aftefwards 
met, and the husband learning of the sale to his wife, agreed on the 
price^ to be paid for^ them, paying the balance to the thief. He was 
convicted for receiving, and on a case reserved his conviction was 
affirmed, the Court observing that the contract for the sale of goods 
was not complete until the husband and the thief met; the husband 


(22) Muhammad AU Shet, 19 M. L, J 
301, 4 h C 163. 

(23) Musai Kanutt^ i Pat L. T 431, 
58 I. C. 34 b 21 Cr. L, J. 757. 


(24) Khu Shi Ram, 20 A. L. J. 162, 67 
I. C. 338, 23 Cr. L. J 386. 

(25) De Silva, 5 N. W, P- H. C. R. 129. 
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then acquired a guilty knowledge, and ratified the receipt, which 
amounted to a receipt at that time with guilty knowledge. As 
Blackburn, J, put it a thief weie to leave siolen goods with a 
pawnbroker’s apprentice in the absence of the master, and the pawn- 
broker on his return, being told of the circumstances, and knowing 
that the goods were stolen, were to say, ‘ It is all right , put them 
away/ no one could doubt that he would be rightly convicted of re- 
ceiving stolen property The case would be different if the transac 
tion being completed, the husband came to hear of it and he then 
acquiesced without taking any active part in it 

4538. In England, a feme' covert is presumed to be so much unde^ 
the power and authority of her husband that she is exempt from punish 
ment for a theft or burglary committed m the company of her husband 
which the law presumes a coercion ^3) But no such presumption is made 
in the case of receiving stolen property ^4) So where the husband and 
wife were jointly charged for receiving stolen sugar and the evidence 
against the wife was that she and her daughter had washed it away, and 
that she thought it a hard case that she and her husband should be at a 
loss of four or five pounds, Coltman, J , told the jury that “ if the husband 
received the property, knowing it to be stolen, and if the wife received it 
from him with the like knowledge and with the purpose of aiding and 
assisting him in the object which he had in view in receiving it, by turn- 
ing it to pecuniary profit or in other like manner, although prima facie 
she might be supposed to be acting under the coercion of her husband, 
that was rebutted by the active part which she took in the matter with 
the intention above mentioned But if the part she took was merely for 
the purpose of concealing her husband’s guilt, and screening him from the 
consequences, then she ought to be acquitted A wife cannot be convicted 
of harbouring her husband when he has committed a felony, and the mere 
circumstance of her attempting to conceal what may l^d to her detection 
appears to come withm the same rule.” The jury acquitted the wife.^5) 

4539. There is, however, one point upon which the Engislh Law on 
this subject differs from this section. Under English Law the wife can 
not steal her husband’s goods, even though she\may have committed 
adultery, (s 378) the consequence of which is that the adulterer cannot 
be convicted of receiving goods which she had removed from her hus- 
band though he may be indicated for common law misdemeanour 

4540. The use of the word dishonest ” m this connection is 

. important, as it implies that the receiver had received 

R^ipt r the property not in the ordinary course of business 

’ or out of his own necessity but with the intention 

of causing wrongful gain or loss within the meaning of those terms as 


(1) Woodward, 31 L J M C 91 

(2) Dnng, 7 Cox 283. 

i'^) I Hale, P C 44, 516, I Hawk, P 
C C. r s u 

('^'1 The contrary is implied by the 
marfifinal note in Archer, R & M C C 
but which IS inaccurate, for all that 
was there laid down is that the wife can 
not be convicted conjointly with her 


husband when there is nothing to show 
that she was present at the time of re- 
ceipt or that she countenanced their re- 
ception— thus placing the wife on the 
same level with a stranger 

(5) M^Clarens, 3 Cox *425 

(6) Kenny, 2 Q B D 3o7, Streeter 
[1900] 2 Q* B 6oi. 
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defined in the Code (7) It is not of the essence of dishonesty that the 
receiver should obtain the property for the purpose of wrongful gam to 
himself It is equally within the term if he receives it for the purpose 
of assisting the thief or for the purpose of concealing i^ although by so 
doing he gains no profit or advantage for himself ^ The fact that he 
receives it with that intention is sufficient to constitute receij^, though he 
may not succeed m his attempt and may be detected immediately 

Dishonesty is a phase of the mind and must be inferred from 
circumstances But the circumstances must be sufficient to justify an 
inference that the receiving or retention of the property was dishonest 
It is a question of fact and not of law/^^ being an inference deducible 
from the facts and probabilities of each case* There can, however, be 
no dishonesty when there is no knowledge of the stolen character of the 
property; for dishonesty implies a wrong and an intention to do a wrong, 
and therefore there can be no such intention without the knowledge or 
belief that the property is stolen property Of. course, there may be such 
kmowledge or belief and no dishonesty; as where a person seizes property 
m order to make it over to its lawful owner, or where one seizes it and 
retains it under a bona fide claim of right (§ 4090) Again, there may 
be dishonesty without the knowledge or belief essential to constitute 
this offence. Such may be the case where the thief is himself defrauded, 
as where one steals a diamond ring which the receiver dishonestly 
pronounces to be paste He may know not of the theft, but may intend 
to cheat the thief, in which case there would be dishonesty though without 
knowledge of the property being stolen. 

4541, Knowledge of or Belief in Stolen property.— The dishonesty 
of receipt must then be connected with the knowledge of or belief in the 
stolen property,<^®) Such knowledge or belief must refer to the property 
received as being the property stolen. In other words, the receiver must 
receive the identical property stolen (§ 423), of which he must possess 
that knowledge. To begin with then, there must be stolen property as 
defined in section 410 If the property was not stolen the accused could 
not be convicted of this offence, although at the time 0 ‘f receiving it he 
erroneously believed it to be stolen property. 

4542. If, however, the property is shown to have been stolen pro- 
perty, there arises then the question whether, when receiving or retaining 
it, he knew or had reason to believe it to be stolen property. The words 
‘'knowledge” and "belief” are here used ejusdem generis^, as both 
implying the existence and presence of facts or circumstances from which 
the accused was either made aware, or ought to have been made aware, 
of the nature of the property. So Bramwell, B., in one case told the jury 
that " the knowledge charged in the indictment need not be such knowledge 
^ would be acquired if the prisoner had actually seen the lead stolen; 
it is sufficient if you think the circumstances accompanying the transaction 
were such as to make the prisoner believe that it had been stolen 


(7) Ss. 23, 24. 

(8) Richardson, 6 C & P. 935; Dowit, 
6 C. & P. 177 

(9) Gusnahi Hanunm, sb M. 4^. 


(10) Arjan Das, 76 I. C. 963, (1923) A 
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The word “ knowledge in this connection means merely mental 
cognition and not visual perception It merely implies that the receiver 
had such facts brought to his notice as could not but have led him to 
believe that the property was stolen and could not have been honestly 
obtained. Consequently, both knowledge and belief imply the presence 
of certain facts from which the accused might have drawn the inevitable 
conclusion And this must be proved by the prosecution As Melvill J , 
put it referring to the case before him It lay upon the prosecution to 
prove that the accused person knew or had reason to believe that the 
bullock was stolen property It was not sufficient to show that the accused 
was careless, or that he had reason to suspect that the property was stolen, 
or that he did not make sufficient enquiry to ascertain whether it had 
been honestly acquired The woid ‘believe' in section 414, Indian Penal 
Code, is a very much stronger word than ‘suspect/ and it involves the 
necessity of showmg that the circumstances were such that a reasonable 
man must have felt convinced in his mind that the property with which 
he was dealing must be stolen property "^^ 3 ) 

4543w The facts of the case in which these observations occur were 
these * A bullock stolen from its owner was sold by a person to another 
for Rs 16 on the guarantee of the accused that it was the property of 
the seller It was shown that the seller was so pool* that he had to leave 
the village dunng the famine to earn his livelihood elsewhere. There 
were no other circumstances evidencing guilty knowledge, and the Court 
found it impossible from this single arcumstance to hold that the accused 
had sufficient reason to feel convinced that the seller could not have acquir- 
ed the means of purchasing a bullock of the value of Rs 16 He was 
accordingly acquitted ^^4) The mere fact that a person pointed out the 
place where the stolen property was found does not justify a Court in 
coming to a conclusion that that person had received, retained or render- 
ed assistance m concealing it The mere knowledge of the place of con- 
** cealment does not necessanly lead to the conclusion that the person having 
such knowledge actually received the articles stolen or participated in the 
act of its concealment 

4544.‘ But m this connection it is well to observe that fqj: the purpose 
of the piesent section it is not necessary to establish actual knowledge or 
belief in the mind of the accused that the property he was receiving was 
stolen property; it being sufficient if it is shown that he had reason to 
believe it to be stolen property This is then an offence in which crimina- 
lity IS based merely upon a presumed knowledge and belief though it may 
be at vanance with the actual state of the accused's mind But then, when 
it is said that the accused must have had reason to believe, what is intended 
and implied is that the facts and circumstances must be such as should 
have bee^i sufficient to induce that belief in the mind of the accused, and 
not that -they were sufficient to induce such belief in the mind of any 
prudent and reasonable man. 


(13) Rango Ttman, 6 B 402, Kanni- 
appCj (1013; M W N 696, Muhammad 
Jbrahim, 32 I C (A) 153 

(14) Rango Timaji, 6 B 402, followed 
per Batty, J. in Jethalal, 29 B 449 


(15) Gobinda, 17 A 576/ Hakmim, 
(1905) P R No 20, 2 Cr L J 230, Buta 
Singh, (1917) P R No 1, 39 I C 330, 
18 Cr L J 490 



2182 


tHE INDIAN PENAE CObE 


ts. 411. 


The latter test is often resorted to in civil law, but it has no place 
in the criminal jurisprudence of this country All the same it is a test 
which naturally forces itself upon the mind of the Judge inquiring into 
the state of the accused’s mind But it is a fallacious reasoning, as 
Bacon pointed out “ The human mind,” he said, “ has this property, 
that it readily supposes a greater order and conformity in things than 
it finds; and although many things in nature are singular and entirely 
dissimilar, yet the mind is still imagining parallels, correspondences and 
relations behveen them which have no existence This is a propensity 
which, in dealing wuth this offence, cannot be too carefully watched, for 
the inquiry that had to be made is not the inquir}^ whether the accused, 
as a reasonable man should have believed, but only w^hether the accused 
as he w’as constituted must have believed that the property he was receiving 
was stolen property The ordinary and usual tests applied to such cases 
are* (i) the nature of the property; (ii) the circumstances attending the 
sale; and {Hi) the price paid as compared with its value 

4S4S. The nature of the property is material, for it affords an 
occular proof of a mental state w^hich the receiver 
Property****'^ possessed when taking possession of 

the property For it cannot be denied that if an 
elephant or a horse is purchased by a person, the fact of the necessary 
publicity attending its sale w'ould negative any presumption as to guilty 
knowledge On the other hand, if the property purchased is of an un- 
usual character, such as a temple regalia, purchased by a Mahomedan 
grocer, its character would at once bespeak suspicion that the receiver 
must have been aware of its true origin. But no such presumption can 
arise in the case of an article not of an unusual character and such as 
easily passes from hand to hand, such, for example, as dhotis and turbans, ^^7) 
or pots and x^ans^*^> or the domestic or agricultural cattle, or imple- 
ments, cheap ornaments, or indeed such things as persons in the 
position of the accused might reasonably be expected to possess. But 
in such cases the question may sometimes depend upon the make of the 
article. For in a country like India peopled with multitudinous races 
ot diverse views and customs, each race affects articles differing from 
the rest which afford a valuable clue for detection For instance, the 
pots and jians used in a Parsi household are as distinct from those 
favoured by the Mahomedans as those used by the latter are distinct 
fr(»m those used by the Hindus. Again a Marwari from Ajmere has a 
distinctive costume from that of one hailing from Jaypur, and both carry 
their differences of habiliments to the other articles of their household 


(i6) Novum Organum Aphorism, 45; 
e/. also Bacon^s Advancement of Learn- 
ing, Bk. XL This propensity will be found 
to have influenced some decisions under 
this section. So Rattigan, J, m Gulbad 
Shah, (1888) P. R. No. 37, said. “A 
erson must be held to have reason to 
elieve when the circumstances are such 
that a reasonable man would be led by 
a chain of probable reasoning to the 
ronclusioii or inference that the property 
he was asked to deal with was stolen 
nron^rtv although the circumstances may 


fall short of carrying actual conviction to 
his mind on the point” But the receivei 
may not necessarily possess the 'intelli- 
gence of the conventional “reasonable 
man” He may be a dunce, what then ^ 

(17) Ravajt, (1892) B U C 594 

(18) Ina Sheikh, it C 160 

(19) Rango, 6 B 402; Lai, (1912) P 
W, R, 85, 16 I C 528, Mam Ram, (1912) 
P W R. 22, 15 I C. 971 

(20) Behari 120 L J 339, 89 I C iSS 
(1925) 0 452 (Assessor’s opinion entit- 
led to weight in such cases). 
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4546. Next to these considerations arise those attending the sale 
(U) Circumstances questions that present themselves in this con- 

of Sale. nection are {i) why was the property sold and 

bought; (ii) was the sale made in public; (hi) 
was It unusual; and (^z^) what was the price paid. A person who 
carries on trade in a particular article may naturally be expected to 
buy and sell such goods in the usual course of his business He could 
not be expected to be overcircumspect as to the customers with whom 
he was to deal, unless, indeed, there is anything in their demeanour and 
mode of business which arouses his suspicions. A brazier buying and 
exchanging pots may receive those which a thief wishes to relieve 
himself of, but if there is nothing unusual in his doing, he could not be 
held responsible for buying pots without inquiry. The same may be 
said of the somr who has become notorious as a receiver of stolen 
jewels which he is reputed to pass through his crucibles with incre- 
dible celerity. But he cannot be condemned on that account on insuffi- 
cient evidence For the evidence required in each case is the same. 
And the question invariably is, were the circumstances such as were 
sufficient to make a person in the position and of the intelligence of 
the accused believe that what was offered to him was stolen property. 


4547. Of course, one great question in such cases is the price 

Price Paid actually paid for the thing If it was a fair 

{, 111 ) nee ai market price, it will then in ordinary cases be 

sufficient to repel suspicion But if there appears a gross difference 
between the price paid and the price which represents its intrinsic 
value,^'*^) It will then be a strong 'vidence no less of dishonesty than 
that the property was known or believed to be stolen property. But 
in j'udging of the price of a thing regard must always be had to its 
present saleable value, the market available for it and the fair trade 
risk which the accused may have taken into account in purchasing it. 
For it is a fact that a second hand article does not fetch anything like 
its real value, and if it is an article of personal use its value is then 
nominal. If, therefore, the accused paid a low price for it, it must not 
be readily assumed to have been out of the sense of guilty knowledge, 
for it may have been paid because of the want of a market for the’ thing 
and the advantage it thus gave him in driving a hard bargain with his 
customer. But these are facts which the Court must take into con- 
sideration on a proper case arising They are not to be readily assumed 
in every case nor pressed into service to explain away possession other- 
wise sufficiently pointing to criminality. 


4548. But on the other hand there may arise a combination of cir- 
cumstances when the inference of criminality is not only natural but 
^ irresistible. Such a case arose where the accused took in pawn a 
costly shawl worth Rs. 125 from a man in poor circumstances for 
Rs. 10 without inquiring as to" its owner and the necessity for its 
pledge. 


(21) Which must be proved— it can- 856’; 21 Cr LJ 552 
not be assumed, Mahhood 56 I C , (A.) (22) Ramjoy Karmokar, 25 W R 10 
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4549. Retaining with Guilty Knowledge. — The question when the 
accused must have possessed the requisite guilty knowledge or belief, 
IS in view of the section immaterial For the offence of receiving 
stolen properly may, as here described, consist of equally whether the 
property is received or rciained with such knowledge or belief The 
use of this alternative expression ‘Mishoncslly receives or retains 
thus relieves the prosecutor of proving more than that the accused 
cither received or retained the property dishonestly, that is to say, the 
Drosecutor need not prove that it was dishonestly received as distinct 
from dishonestly retained, or dishonestly retained as distinct from dis- 
honestly received Tt is encugh to prove facts which justify the infer- 
ence that the accused either dishonestly received the property, or hav- 
ing received it honestly, dishonestly retained it ^*3) A person who re- 
ceives property dishonestly, necessarily retains it with that knowledge 
if he continues to keep it with him But he may get rid of it as soon 
as the true facts dawn on him, in which case it may be difficult to prove 
dishonest receipt or retention, for his disposal of it may synchronize 
with his knowledge of its being stolen property. 

The collocation of “ receipt and retention ” are obviously intended 
to do away with the necessity of proving the presence of dishonestly 
at the time of its fiist possession It has been said that dishonest 
retention is contra-distinguished fiom dishonest receipt, and that in 
the farmer case dishonesty supervenes after the act of acquisition or 
possession, while in the latter dishonesty is contemporaneous with the 
act of acquisition. Every person who retains possession of property 
dishonestly, possesses and continues to possess it dishonestly so long 
as he ictams it dishonestly, but every person who possesses and continues 
to possess It dislnmestly does not retain dishonestly within the mean- 
ing of section 411. Neither the thief nor the receiver of stolen property 
commits the offence of retaining such property dishonestly merely by 
continuing to keep possession of it: to constitute dishonest retention 
there must have been a change in the mental element of possession 
(possession always subsisting animo ct facto from an honest to a dis- 
honest condition of mind in relation to the thing possessed). A simple 
illustration is the case of a pawn-broker w^ho receives property in 
pledge honestly, and subsequently discovering it to be stolen pioperty, 
notwithstanding mentally resolves to keep it lor his own benefit In 
the absence of any act amounting to misappropriation or conversion 
of the property to his own use, the pawn-broker could not be convicted 
under, s. 403 of criminal misappropriation, but he might be held to 
hav^ eommitted this offence. (^5) 

4550 . As however both receiving and retaining constitute one 
offence the accused is not entitled to claim the nature of his possession 
specified, and it is sufficient if he is charged for receiving or retaining 
andMdence is adduced to prove guilty knowledge at some period- ante- 
cedent to its recovery by the police Such knowledge may be inferred 
from the mode of concealment as where a person conceals the property 
from observation which under the circumstances is otherwise inexpli- 


(23) Per Flowden, J., in Muhammad, 
P. K. No. 15 

(zi) 4 M H C R. (-App.) 4z 


(25) Najibulla Khan, (1884) C R 18 
followed m Jaimya, (1887) P R 46, 
Kh&na, (1879) F. R- 3i 
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cable But the mere absence of explanation/ or unsatisfactory or 
false explanation, are not ot themselves sufficient to bring this 
offence home to the accused, since the failure of a person to account 
for his possession is only an element in the proof but it is no substitute 
for proof 

4551. Presumptiofli from Recent Possession. — ^Assuming that the 

S 114, Illustration possession of Stolen property is traced to an 

(a), Indian Evidence individual the proof of Other facts necessary to 
Act. establish an offence under this section may be 

dispensed with if the case falls within the rule enunciated m the Indian 
Evidence Act enabling the Court to presume that a man who is in 
possession of stolen goods soon after the theft, is either the thief or 
has received the goods knowing them to be stolen, unless he can 
account for his possession* but in considenng whether this presump- 
tion is justifiable the Court must have regard to a case such as the 
following. shop-keeper has in his till a marked rupee soon after it 
was stolen, and cannot account for its possession specifically, but is con- 
tinuously receiving rupees in the course of his business.”^^^ (§ 4138) 
This rule of law, the bald statement of which is contained in the 
Indian Evidence Act, is founded upon good sense and reason which 
controls its indiscriminate application to all cases irrespective of the 
other considerations which necessarily limit and qualify it In the first 
place the rule is the rule of presumption, oi as it is usually termed, 
circumstantial evidence which is admissible in civil as well as in cri- 
minal cases, and the necessity of which in criminal cases is more obvi- 
ous seeing that the positive testimony of witness is in them less avail- 
able Presumptions may be of tact or of law. A presumption of law 
arises where some facts being proved another follow^s as a natural or 
veiy probable inference or conclusion fiom them, so as readily to gain 
assent from the mere probability of its having occurred, without further 
proof- The fact thus assented to is said to be presumed, that is, taken 
for granted until the contrary be proved by the opposite party siubitur 
prcssumpiioni donee probeiw in contrariumM^ And it is adopted the 
more readily, in proportion to the difficulty of proving the fact -by 
positive evidence, and to the facility of disproving it or of proving facts 
inconsistent with it, if it really never occurred. 

4552. The rule here enacted is not a presumption of law, but of 

fact which are of three kinds * (i) violent presump- 
Pifesump- probable presumption ; and (Hi) rash 

presumption. The presumption is violent where 
the facts and circumstances necessarily attend the fact presumed; it is 
probable where they usually attend the fact presumed A presump- 
tion IS rash when it has no weight or validity at Now, apply- 

- ing these principles to an offence under this section, suppose,, if the 
thief were apprehended a few yai;ds from the outer door of the house 
he had robbed with the stolen goods m his possession, the presump- 


(1) BharoSf 2i A L. J. 836. Indian Evidence Act (I of 1872). 

(2) Allu, (1914) P W R. 34, 25 I C (4) Co. Litt 272. 

982, 15 Cr L J. 654 (S) Arch, Cr PL (22nd Ed,) p 313* 

(,3) S 114, ill (fl) and Exception, (6) 3 Black, pp. 371, 372- 
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tion would be violent that the goods he possessed were stolen, but 
if he were dicovered with their possession in his house sometime after 
the theft, and he refused to account for his posscs‘?ion of them, this 
together with proof that they were actually stolen, amount not to a 
violent but to a probable presumption merely, and if the property 
was not found recently but long after the theft, say a year or more 
after the theft, the presumption would be lash and entitled to no 
weight ^7) 

But length of time is not the only element m modifying the 
presumption which depends as much upon the nature of the property 
stolen, and whether it be or be not likely to pass readily from hand 
to hand/®^ as upon other circumstances from which men may safely 
draw inferences. As Maule, T-, put it: ‘'If a man go into the London 
Docks sober, without means of getting drunk, and comes out of one 
of the cellars very drunk, wherein are a million gallons of wine, I 
think that would be reasonable evidence that he had stolen some of 
th< wine in that cellar, though you could not prove that any wine was 
stolen, or any wine was missed But though these considerations 
necessarily influence the presumption, the mam test referred to in the 
section is, was the possession recent enough to raise the presumption 
of guilty knowledge. 

In one case Parke, J., observed that possession of stolen property 
three months after it was lost was not such recent possession as to 
put the prisoner upon showing how he came by it unless there was 
evidence of something more than the mere fact of the property being 
in his possession at the distance of time after the loss of it’’^'=^' 
a fortiori possession^”^ six or seven months after the and six- 

teen months was much too long to raise any presumption at all.C’^s^ 
But even three months may be too long in respect of property which 
readily passes from hand to hand. So Patteson, J., observed that the 
question of what is or is not such a recent possession of stolen property 
as to require the person in whose possession it is to give an account 
of how such possession was acquired was to be considered with 
reference to the nature of the articles stolen, adding, “ if they are such as 
to pass from hand to hand readily, two months would be a long 

time.”<* 4 ) 


(7) Per Baley, J., in Anon , C.» & P. 
459 : Adams, 3 C. & P 600; Coo^fer, 3 C. 

6 K. 318. 

<8) Cf. per Pattcsoiv J.j in Partridge, 

7 C. & P, 551. 

(9) Per Maine, J,, in Burton, Dears c. 
C. 822’, Dredge, i Cox 235; Mookford, 11 
Cox i6. 


(10) Adams, 3 C. & P. 600 (No. pre- 
sumption after 2 months) ; Ramudu 
Ajyar, 44 M. L. J. 243. 72 I. C 538. 24 
Cr. L. J. 426 ; Ramhit, 20 A L. J 178, 65 
I C. 849, 23 Cr L J 193, (1922) A I, R 
(A.) 24 (possession of a dupatta, common 
scarf, after 40 days, held to raise no pre- 
sumption) 

(n) Mari Ram, 62 T C 867, 22 Cr L 


J 595 » Chiindra v. Hajt Meah, 17 
C W N. 1129, 21 I C. 171, 14 Cr L J 
571 (A Government Currency note found 
with a Shroff 7 months after theft,) 

(12) Per Maule, J, m Coopkr, 3 C & 
K. 318. 

{13) Partridge, 3 C & P 551 , La/ 
Singh, (1914) P L. R 1 13, 24 I C 833, 
♦IS Cr, t. J 521; Ohbava, (1912) M. W. 
N. 529, 16 I C 164, 13 Cr L J 596; 
Hathvm Mondal, 24 C W N 619, 56 I 
C. 849, 21 Cr, L J S15 
(14) Partridge, 3 C & P 551, foUow'- 
ed in Ina Sheikh, ii C 160, Nga E, 
(1885) S J L B 354, Kam Nat, 6 C 
P L, R 29, 
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4553 . The principle of these cases has been followed in several 
decided cases in this country That the possession of the accused of 
the proceeds of a theft 4 days thereafter was held to raise the presump- 
tic»n justifying hi^^ conviction of this offence admits of no doubt 
In one case the accused was convicted of this offence on the presump^ 
tion raised from the fact of his possession of a drinking cup proved 
to have been stolen eleven months back, but the Court held that his 
posse‘^sion was not so recent as to put him to prove of how such 
possession was acquired In this case not only the time elapsing 
w JS long, bui the Ihing stolen was one of common use and iuch as might 
readily pass from hand to hand This is implied in the exception given 
in the Indian Evidence Act to section 114, illustration (a) Having 
regard to this fact Jardine and Telang, JJ., refused to make the presump- 
tion m the case of dhoUs and turbans, the possession of which had been 
traced to the accused six weeks after the thefl/^^^ The case of cur- 
rency notes^^**^^ stands on the same footing. Indeed, there will be no 
such presunfption at all if the article purchased is new and such as can 
be had anywhere. Even where it is old, the lact that it is one m com- 
mon use would counteract any presumption that may arise from its 
possession. 


4554 . The accused was the guard of a train by which the prosecutor 
travelled from one station to another, and amongst his wearing apparel 
contained in a portmanteau were seven handkerchiefs to which 
the guard had access A day or two after completing the journey the 
prosecutor found his handkerchiefs gone A month later the accused 
was found in possession of a similar handkerchief. The accused stated 
that he had received it from a prostitute at Delhi, but this was not 
proved The accused was convicted but on appeal it was held that 
the conviction could not be upheld because there was no proof of theft 
(§§ 4522-4526) and of its dishonest receipt by the prisoner, Ihen 
adverting to the presumption arising from recent possession the Court 
remarked that the handkerchief was found in the prisoner’s posses- 
sion more than a month after the theft. “ That is a considerable time , 
and the circumstance will not afford a presumption that he received it 
knowing it to be stolen, unless he can account for its possession The 
fact that he is in possession of the handkerchief, and does not account 
for it, IS, no doubt, suspicious, but nothing more, and the prosecution 
IS not relieved from the obligation of proving beyond reasonable doubt, 
both that the handkerchief was stolen and that the appellant received 
it dishonestly. This has not been done, and I set aside the convic- 
tion 


So in another case the accused's house being searched, a number 
of brass utensils were found and for the possession of which he could 
not explain. At the time of search there were no claimants of the 
pots but two days afterwards some four persons came forward and 


(is) Tunmdla, 33 I C (M) 819, 17 
Cr L J 179 

(16) Ina Sheikh, n C 160 

(17) Ravap, (1892) B, U C 594 


(18) Ramacharan v Haji Meah, 17 C 
W N 1129; Vellai Ocha Themn, 11 M. 
L T 189. 15 I C 315 
(19^ Per Oldfield, J, in Burke, 6 A 
224, 
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professed to identify some articles out of the heap shown to them. 
They stated that the" articles had been stolen a year or more before the 
search But other complainants alleged a recent theft The Court 
quashed the conviction in the former cases and affirmed it in the latter, 
holding that the period was recent in the one batch ot cases and not 
recent m the other so that the presumption made in the one case could 
not be reasonably extended to the other/'^o) 

4555, The prosecutor’s house was broken into on the night of July 
17th and the prisoner was arrested on the road with a part of the stolen 
property on September iSth. He could not account for his possession, 
but denied that he was ever found in possession upon which the Court 
felt justified in convicting him under this section,^^^^^ though having 
regard to the lapse of time 'it did not feel justified in convicting him 
of theft The prosecutor, a prostitute of Calcutta, was robbed of her 
ornaments by two persons A and R. C who was B’s father-in-law was 
three days a’fter the theft iound in possession of the ornannents as he 
offered them for sale in a village where he had no business to go, as 
the ornaments could have been disposed of in Calcutta. It was conceded 
that there ^\a6 no necessity for the hurried sale and yet the Court held 
the case to be one of no more than a mere suspicion and the accused 
was acquitted.^^^) If the facts of this case have been fully reported, 
no reference was made to this presumption, and it is submitted, that 
the case was otherwise wrongly decided, because (i) the possession was 
recent, (lO the disposal seciet (Hi) and without necessity, and (iv) the 
accused could not account for his possession. One fails to see where 
this pre.sumplion comes in, if it does not in a case like this. 

4556, It Is to be observed that the presumption arising from recent 
possession may be strengthened by the absence of a satisfactory ex- 
planation from the accused accounting for his possession. So in a 
case the Judge told the jury : “ In cases of this nature you should 
take It as a general principle, that, when a man in whose possession 
stolen property is found, gives a reasonable account of how he came 
by it, as by telling the name of the person from whom he received it, 
and who is known to be a real person, it is incumbent on the prosecutor 
to show that that account is false; but if the account given by the 
prisoner be unreasonable or improbable on the face of it, the onus of 
proving its trpth lies on him.”^*3; The accused was found in possession 
of certain puts, a tin of gun-powder, some pieces of silks, a san and a 
watch and chain. They Were shown to have been stolen some eight or 
ten months since the accused was asked to account for their posses- 
sion. He mentioned the name of a {lerson from whom he had received 
some of the "articles and in which he was corroborated But his ex- 
planation as to the watch and chain showed that he had appropriated 
it without ^ny inquiry as to its owner The Court considered the 
presumption thus strengthened by the feeble explanation, and applying 
the other ,j;^resumption arising from section 114 (a) of the Indian 
EvidenceVA-ct, it convicted him on the whole caseJ^^) 


(20) Feremtshur AHeer, 23 W R 16, 
(21 J Madappa, (1888*) i Weir 4^1. 

(22) Asvim K$tnm Roy, 10 C W N. 


219. 

(23) Crowkurst, i C & K 370. 

(24) Hari Ramjt, 9 Bom L R 27. 
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There was nothing remarkable in the case of the accused who was 
found in possession of stolen jewellery three weeks after it was |tolen, 
which being held to be suflSciently identified b/ its owner, and his wife 
and daughter who were in the habit of seeing him wearing it, the 
Court felt justified in presuming that the accused was a receiver unless 
he could account for his possession. Section 114 {a) of the Indian 
Evidence Act is useful in establishing ictenier in doubtful cases, tor it 
provides that if A is accused of receiving stolen goods knowing them 
to be stolen, and it is proved that he was in possession of a particular 
stolen article, the fact that, at the same time, he was in possession of 
many other stolen articles, is relevant, as tenebng to show chat he knew 
each and all of the articles of which he was in possession to have been 
stolen/^ ^ 

• 

4557 . It will be observed that the presumption arising under law 
in case of recent possession is either of theft or 
receiving stolen properly. It may then be a ques- 
temmed. ^ ^ presumption arise of theft 

and when of receiving stolen property, and whe- 
ther it invariably arises in the alternative The prisoner was 'indicted 
foi receiving stolen sheep which were shown to have been driven from 
the possession of its owner by the prisoner’s two little boys aged eight 
and twelve. He was convicted, but it was urged that there was no 
evidence to support that count and that the lury ought to have been so 
directed, but on a case reserved the conviction was affirmed, Pollock, 
C B, observing: ‘Hf no other person is involved in the transaction, 
and the whole of the case against the prisoner is that he was found 
in possession, of the stolen property, the evidence would no doubt 
point to a case of stealing rather than a case of receiving; but in every 
case, except indeed, where the possession is so recent that it is im- 
possible for anyone else to have committed the theft, it becomes a 
mere question for the jury whether the person found in possession of 
the stolen property stole it himself or received it from some one else 
If there is no other evidence, the jury will probably consider, with 
reason, that the prisoner stole the property; but if there is other 
evidence, which is consistent either with his having stolen the property, 
or with his having received it from some one else, it will be for the 
jury to say which appears to them the more probable solution.” To 
which Byles, J,, added ' “ There are three ways in which the prisoner 
may have received these sheep with a guilty knowledge. First, the 
boys may have stolen them independently of their father, who may 
have received the sheep from them. Secondly, the father may have 
sent the boys as innocent agents to receive the sheep from the actual 
thief, in which case the fathei would have been guilty of receiving as 
a principal, the boys being, as it were, merely the long arms with 
which he took the sheep. Thwdly, he may have sent the boys for the 
same purpose as guilty agents, in which case, although the boys would 
be the principals in the felony (of receiving), yet the father would be 
an accessory before the fact, and might be convicted' as a principaL”^^! 


(^5) Raya Gomnian, 3 M L T (i) Ih. 

30, 7 Cr. L. J 30, (2) S. 14 (a). Indian Evidence Act (I 

of 1872). 
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4558 . The question whether the jury should be justified in pre- 
suming theft or receiving from a recent possession depends upon other 
circumstances If the receiver was seen anywhere near the scene of 
theft at the time, the Court may take that circumstance with the fac^ 
of possession into consideiation and presume it to be a case of theft 
rather than of receiving. The prisoner was indicted for larceny and 
receiving, and the evidence consisted of the stolen property having 
been found concealed on her person at about 10 o’clock in the morning 
after the night of theft and of her having- given contrary account of 
how she came into possession of it whereupon the jury convicted her 
only of receiving, acquitting her of larceny, and it was held that the 
evidence was sufficient to justify the conviction. ^3) 

4559 . In view of the provisions of section 72 providing for a con- 
viction in the alternative in such cases, the question as to whether the 
receiver should not under a given circumstance have also been con- 
victed of larceny does not seem to call for further notice At the 
same time cases may undoubtedly arise in which the act clearly amounts 
to stealing and when conviction for receiving would be obviously 
unjustifiable. Such was, for instance, the following case: An indict- 
ment charged A with stealing 18s. 6d. and B with receiving it. It 
was proved that A and B were accomplices, A was the barman and B 
went up to the bar and called for refreshments and put down a florin: 
— ^A served B, took up the florin and gave him 18s. 6(1. from his em- 
ployer’s till as his change. He was arrested as he was leaving the 
bar The jury convicted A of stealing and B of receiving, but it was 
held that the evidence did not make out a case of receiving but of 
larceny, in which B was a principal in the second degree.^^) England 
this distmetion is material as a person cannot be there indicted in the 
alternative. The distinction between theft and receiving it, therefore, 
is the subject of attentive consideration in English Law, but it can have 
no more than a bare academic interest in this country. 

4560 . But it suggests two other questions as of more practical 
importance. In the first place the question may arise whethei a person 
guilty of theft could be convicted of receiving stolen property, if he 
could not be convicted of theft. Such a case may arise as in the cases 
supposed where the accused commits theft in foreign territory but is 
found in possession of his booty in British territory, in which case 
the view is that though he could not be convicted of theft, there is 
nothing to prevent his conviction for this offence. This was clearly 
the intention of the amendment of section 410 (§§ 4498-4501). The 
English rule on this point was, however, at one time<s) different and 
it was erroneously followed in a case of the Chief Court of Lower 
Burma.w 


(3) Lan^mea^t L, & C 427. 

(4) UcMahon, 13 .Cox. 275; Deer, 32 
L. J, M. C« 33* 

(5) X2 Cox; 517; Shunker 
Gopc, 6 C 307; hhan Muchi, 15 C 
Sii: /fddul Latib, to B. 186; Baldewa, 

A W. N. Shivrms (1875), 
C 98. 


(6) Nya Kyaw, (1900) i L B. R 39 
Now since the Larceny Act, 1896 (S6 & 
57 Viet, c. 52) s.^ r,*a reedver of stolen 
goods in the United Kingdom may be 
convicted though the theft was commit- 
ted abroad. The rule is therefore now 
the same as enacted in s. 410, since its 
amendment of 1882, 
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4S61 No Offence if Property Abandoned or Ownerless.— 'It has 

been already seen that there can be no theft m the case of derelict 
or ownerless property (s 378) It follows that it theie can be no 
substantive offence there can be no subsidiary offence provided for here 
So a person appropriating a bull let loose as a part of a religious cere- 
mony cannot be convicted of this offence, because the bull being, since 
Its dedication, a res mlhuSj becomes the property of anyone by capture 


412. Whoever dishonestly receives or retains any stolen 
^ Dishonestly receiv- property, the possossion whereof he knows 
i“®thrcommission of Of ^as reasoii to believe to have been trans- 
a dacoily. ferred by the commission of dacoity, or dis- 

honestly receives from a person, whom he knows or has 
reason to believe to belong or to have belonged to a gang of 
dacoits, property which he knows or has reason to believe 
to have been stolen, shall be punished with transportation for 
life or with rigorous imprisonment for a term which may 
extend to ten years, and shall also be liable to fine. 


[Dishonestly-s. 24. Reason to beheves 26 Possessions. 27. 

Dacoitys 391 Stolen property-^s. 410 Receives or retainss 411 ] 

Synopsis. 


(1) Analogous Law (4562) 

(2) Procedure and Practice 

(4563) 

(3) Proof (4564) 

(4) Form of Charge (4565). 


(5) Principle (4566) 

(6) Meaning of Words (4567) 

(7) Receiving from Dacoit or 
Dacoity Goods (4568-4569). 


4562. Analogous Law. — ^The drastic provisions of ilgis section were 
enacted to suppress dacoity, an offence which appears to have been 
rampant when the Code was drafted Consequently? this section metes 
out the same penalty to a receiver of the booty of dacoity as to the 
principal dacoit himself But naturally the case must be strictly 
brought within the requirements of the section 

4563. Procedure and Practice. — This offence is cognizable and 
warrant should ordinarily issue m the first instance It is both non- 
bailable and non-compoundable, and is triable by the Court of Session, 
Presidency Magistrate, or a Magistrate of the first or second class 
Instead of the sentence here provided, section 59 authorizes the sub- 
stitution of transportation for this sentence, but in that case it must be 
limited to ten years, the nfaximum here fixed, f 9 ) 

4564. Proof. — The points requiring proof are . — 

(1) That the property in question is stolen property. 


(7) Bandhu, 8 A. Si, Nihal, 9 A 348; 852; Sita, 18 B 212. 

Jmura, (1884), 4 A W. N 87, Romesh (8) S. 395 

Qmnder Sanyal v Hiru Mondul^ 17 C (9) Mohanmdo Bhundary, 5 W. R. 16. 


Session. 
Pres Mag 
or Mag of 
ist or and 
class. 

Cognizable. 
Warrant 
Not bail 
Non^comp. 
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(2) That its possession was transferred by the commission of 

dacoity, 

(3) That the accused received or retained such stolen property. 

(4) That he did so dishonestly 

(5) That he then knew that — 

(а) the property he received has been transferred by the 

commission of dacoity; or 

(б) that the transferor was a dacoit belonged to a dacoit 

gang, in which case, prove further that the knew or 
had reason to believe that the property he received 
was stolen property. 

4565. Charge. — The charge should run thus : — 

I {name and office of the Magistrate, etc,) hereby charge you (name 
of the accused) as follows : — 

That on or about the day of at you dishonestly received 

{or retained) stolen property, to wit ^belonging to one A 5, knowing 

{or having reason to believe) the same to have been transferred by the 
commission of dacoity [or dishonestly received from one C D, a person 
whom you knew {or had reason to believe to belong or to have 
belonged) to a gang of dacoits] property which you knew or had reason 
to believe to have been stolen, and that you thereby committed an 
offence punishable under section 412 of the Indian Penal Code, and 
within the cognizance of the Court of Session {or High Court). 

And I hereby direct that you be tried (by the said Court) on the 
said charge.” 

4566. Principle. — Though there is no difference in the measure of 
punishment between the offence of the receiver from a dacoit and 
the dacoit himself, still the offence primarily here defined is that of a 
receiver of the pluftder of dacoity by a person distinct from the dacoit 
himself. The section contemplates receipt of such property with 
knowledge or belief that it is the outcome of dacoity, which knowledge 
or belief may be^ gained by the receiver in one of two ways : {a) when 
he knows or believes it to be property transferred by dacoity; and(&) 
when he believes that the transferor is a past or present dacoit, and 
that the property is stolen property. In the one case the property is 
directly connected with dacoity, in the other it is connected only in- 
directly through the dacoit from whom he receives. But in such a 
case it is manifest that he must be further aware that the property he is 
receiving is stolen property, though he may not know or believe it 
to be the outconve of dacoity. The section thus does not punish deal- 
ing with a dacoit, but only receipt of stolen goods from one who is 
believed to be a dacoit 

4567. Meaxung of Words^— property, the possession whereof 
he has reason to believe to have been transferred by the commission of daco- 


(id) Babint, (1886) B. U. C 31a 
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ity ” that is, facts must exist or be brought to his notice, connecting the pro- 
perty with dacoity, failing which the offence may yet fall under section 
411 Or to have belonged to a gang of daco%ts'' Within reasonably 
such time as to make him believe that the stolen property is probably 
the proceeds of a dacoity. The person belonging to such a gang 
need not have been convicted under section 400, under which the 
meaning of this phrase has been set out 

4568. Receiving from Dacoit or Dacoity Goods. — This section is 
only an aggravated form of the offence punishable under the last sec- 
tion, the other form of aggravation being noticed under the next sec- 
tion That section regards persistency as an aggravation* This section 
views aggravation from the heinous nature of the offender of which 
the receiver is regarded as the confederate. In other respects both 
the sections follow the language of section 411 So far as regards this 
section the offence is described to lie in receiving property known or 
believed to have been transferred by the commission of dacoity, or 
receiving stolen property from a past or present dacoit with the know- 
ledge or belief that the property is stolen property, though not neces- 
sarily the proceeds of a dacoity But in either case it is not sufficient 
merely to prove that the property was stolen property. 

Ordinarily, this section would apply to a receiver other than the 
dacoit himself, but in any case a person cannot be convicted both 
for dacoity under section 395 as well as receiving the property obtained 
in dacoity, since the two offences would then be based on the same 
facts, which law does not permit But there is nothing against a per- 
son being charged in the alternative, in which case he may be convicted 
of one or the other offence, and if the evidence adduced falls short 
of that required to estafilish a case under this section, the accused 
may be convicted of the simple offence of being in possession of stolen 
property under the last section ^^3) But a person found in possession of 
property immediately after the commission of a dacoity may be presumed 
to be either a dacoit or a receiver from a dacoit, ^and if he does not 
appear to be a receiver, as when there is no reason to suppose that 
he had received the property from a third person, then he may be 
fairly presumed to be a dacoit/^^^ 

A receiver under this section is as heinous a criminal as a dacoit, 
and a person cannot be convicted of this offence unless there is some 
positive evidence that the knew or had reason to belive that a dacoity 
had been committed and that the property he was receiving was the 
proceeds of that dacoity, or that the transferor was a dacoit and was 
transferring stolen property The fact that the receiver asked no 
questions of the transferor, which if he had, would have put him in 
possession of the information necessary to bring his case under this 
section connot be urged in favour of his liability under this section, for 
his liability does not depend upon what he might and could have 


(11) Da;^, (1895) B. U C 7S6 * 

(12) Bahru, (1886) B U C 312; 
Abdul H ossein, i W. R 48: Shahahut 
sheikh, 13 W R 42, Guzmla Hanuman, 


26 M 467 

(13J Daji, (189s) B U C 756 

(14) Jogeshur Bagdee, 7 VV R 109 

(15) Ib, p no, 


I, P. C—I39 



2194 . the INDIAN PENAL CODE [ S* 412* 


learnt, but what he did in fact learn, and after learning had reason 
to believe. 

The fact that the accused had purchased the property from a 
robber does not create any presumption that the receiver had done 
so with guilty knowledge as here required, for as Hobhouse, J , said * 
'' The first object of a robber is to get rid of his plunder, and in doing 
so, he is not likely to mention and the guilty receiver is not likely to 
ask how and when he got it Tt is a case of give and take, and no 
uncomfortable or comprcymising questions put or answered on either 
side, and thus it is quite possible that the prisoner, the^ inhabitant of 
a strange district, and for an>dhmg that is in the evidence to the 
contraiy, of a strange village, six days after the dacoity, may have 
received and retained, knowing indeed that the property was stolen, 
but not knowing precisely that it was stolen at a dacoity.” The 
same view was reiterated by Dwarkanath Mitter and Jackson, JJ., 
in which case the accused had been persuaded to confess his 
guilt — ^which he did to the effect that one Tara Noina visited him for 
a smoke towards morning on a certain day after committing a dacoity, 
and told him that he was burying the property as it was morning, 
and that he would remove it the next day The Court held that the 
statement, if admissible, must be taken in its entirety, and all it showed 
was, that the property buried was by certain dacoity to his knowledge, 
but it did not prove its receipt or retention by the accused In this 
view the accused was acquitted.^*^) 


4569, Indeed, proof of the possession of the stolen property is a 
sme qua non for a conviction under section 411, a f&rtiori under this 
section which exposes the possessor to heavier penalties The two 
offences are, however, of the same kind, so that on failing to establish 
section the accused may be convicted under section 
41 1 .^* 8 ) 3 ^ 1 ; jjs section, so under this the offence may be 

presumed from recent possession, though such presumption will 
naturally fade with time. So where persons are found within six 
hours of the commission of a dacoity, with portions of the plundered 
property in their possession, the presumption of law is that they were 
participators in the actual dacoity and not merely receivers But 
presumption could not be made where a person is apprehended 
after some time, say eighi days after a dacoity, with part of the plunder 
m his possession, but he may then be Justifiably charged in the alter- 
^ dacoit or a I'ceiver under this section, 
l! ^ longer interval ? .tween the dacoity and receipt, 

the presumption may altogether vani (§§ 4551-4556) ^In any case 

province 

a* Sir^tinn S therefore, coLidered 

a misQirection to the jury m the judge’s directine' them thTt the 

w^''so°short with the accused two months after the dacoity 

was so short a time as to justify them in convicting each accused of 


(1 6 ) Jogeskur Bagdee, 7 W. R. 109 

( 17 ) Bishop Manjde, 9 W. R. ^ 6 , 


iS W R 25; Daji 
Mohadhit, (189s) B U. C. 736 
( 19 ) Gassy MiA, 3 W R 10. 
tao) Motef Jolgha, 5 W. R, 66 . 
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the dacoity itself. It was held that the question whether the posses- 
sion of the recent stolen property was recent enough to warrant a 
conviction for the substantive offence was a matter entirely for the 
jury, and should not have been put to them in the positive way which 
the Judge adopted In the result the Court quashed the conviction 
of the accused for dacoity as due to the misdirection, and confirmed 
it under section 411 


413 . Whoever habitually receives or deals in property Session 
which he knows or has reason to believe to warrant^ 
Stolen property, shall be punished with Notcomp. 
transportation for life, or with imprison- 
ment of either description for a term which may extend to 
ten years and shall also be liable to fine. 

[Receives 411 ] 

Synopsis. 


(1) Analogous Law (4570). 

(2) Procedure and Practice 

(4S71-4S72) 

(3) Proof (4573) 

(4) Form of Charge (4574). 


(5) Principle (4S7S). 

(6) Meamng of Words (4576). 

(7) Habitually Deeding in Stolen 

Property (4S774S78) 


4570. Analogous Law.— A casual receiver of stolen property is 
punishable under the last two sections, according to the nature of the 
property and knowledge or belief on the part of the accused The 
professional receiver or dealer of’ such property comes under the lash 
of this section and the maximum sentence it prescribes is only short 
of death. It is needless to add that the terms of the section must be 
strictly fulfilled. 

4571. Procedure and Practice.— This offence is cognizable, and 
warrant should ordinarily issue in the first instance It is both non- 
bailable and non-compoundable and is triable exclusively by the 
Court of Session 

4572. An offence under this section is not of the same kind as an 
offence under section 411 of the Code, within the meaning of section 
234 of the Procedure Code, so that a prisoner cannot be tried at the 
same trial for receiving or retaining stolen property and for being 
a habitual receiver of or a dealer in such property. The proper course 
in such a case is to try the accused first for the simple offence under 
section 411 or 412, as the case may be, and then to put him on his 
trial for this offence putting in the previous convictions under those 
sections in evidence, and proving the finding of tlie rest of the property 
in respect of which no previous conviction was had in consequence 
of the provisions of section 234 of the Procedure Code It may 


(21) Gussala Hanuman, 2^ M, 467. Cr P C, 1872, corresponds to the §, 

(22) Uttom Koondoo, 8 C. 634 The 234 of the present Cp 4 c. 
reference ip the case to s. 43J of the 
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also be noted that since this section enacts a substantive offence, there 
must be evidence of a receiving or dealing independent of those for 
^vhich the accused had already been convicted For instance, if a 
person was twice convicted under section 411, he could not be con- 
victed again on the strength of those convictions and independently 
of any fresh act of receipt or dealing to be tried thereunder. Any 
other view would oft'end against the provisions of section 403 of the 
Procedure Code 

4573. Proof. — ^The points requiring proof are : — 

(1") That the property in question is stolen property. 

(2) That the accused received it or dealt in it 

f3) That he did so habitually. 

(4) That he did sn knowing or having reason to believe it to be 
stolen property. 

4574. Charge. — ^The clia'rge should run thus: — 

“ I {7iame and office of the Magistrate^ etc ) hereby charge you {name 
of the accused) as follows : — 

‘'That on or about the day of at ^you were a habitual 

receiver of {or dealer in) property, which you knew {or had reason to 
believe) to be stolen property and that you thereby committed an 
offence punishable under section 413 of the Indian Penal Code, and 
within the cognizance of the Court of Session {or the High Couit) 

And I hereby direct that you be tried bv the said Court on the 
said charge ” 


4575. Principle,— Habitual offenders have been invariably classed 
as desperate criminals in the Code, and in which provision has been 
P‘^sbmg of deterrent sentences either as provided in sec- 
tion 75 or as otherwise specifically provided, as in the case of habitual 
dealer in slaves<^3) or false coms.("4) in this case the maximum penalty 
provided is transportation for life with the alternative sentence of 
in^prisunmeiit which may extend up to ten years and the minimum of 
which may be anything according to the discretion of the Court This 
wide range of discretion is probably intended to be exercised not only 
according to the inveteracy of the habit but also according to the other 
circumstances which aggravate the offence which, for instance dis- 
tinguishes an offence under the last section from one under its 
predecessor. 1 he question when an offender is deemed to have become 
d habitual one depends upon the frequency of his offending acts He 
must, at least, be shown to have committed, at least once before, such 
I independent act. It is not necessary tliat he 

convicted of it, but it is necessary that the proof of 
‘■'^nvincing, for it is that act which determines 
JrovWed measure of punishment here 


S 371, 


(24) Ss 237-240. 
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4576. Meaning of Words. — '' Habitually receives '' The receipt 
must have been so frequent as to become a matter of habit (§ 4575), 

'' Habitually deals” that is, as a professional dealer Such dealing must 
have been made a trade of, otherwise there would be no habitual deal- 
ing, though there may be habitual receiving Dealing implies the 
transfer of such property to others whether possessing the same guilty 
knowledge or not. 

4577. Habitually Dealing in Stolen Property.— The gist of this 
offence lies in the habit of receiving or dealing in stolen property. 
Now a person cannot be said to be an habitual receiver of stolen pi operty 
It he receives the proceeds of a number of different robberies from a 
number of different thieves on the same day In order to support a 
conviction under this section there must be evidence to show that 
the property was received on different occasions and on different 
dates ^^5) So where the accused was found m possession of a large 
number of utensils which were shown to have been stolen on different 
dates, but there was no evidence that they were received by the accused 
on different dates, the Court quashed his conviction under this section, 
and since the accused had been twice tried before, it refused to direct 
his fresh trial under section 411 which was the only appropriate sec- 
tion applicable to his case.^^^ The evidence of habit cannot as in the 
case of an offence under s. 401, be furnished by a mere record of ' 
previous convictions, or an order made under s. 110 of the Code of 
Criminal Procedure (§§ 4344-4345), though these might be used to 
corroborate other independent evidence, but such evidence must of it- 
self be sufficient to establish habit 


4578. The offence of receiving here referred to must be under- 
wiiaHs R»r»ivin<r definition contained in 

and Dealing? section 411. The w-ord “dealing” requires some 

explanation It has been used in section 371, and 
the sense in which it has been used here is the same. The term is 
intended to be used as implying the carrying on a traffic in stolen property 
But the teim is probably not wide enough to include a mere middleman, such 
as a broker of stolen property, who may have habitually negotiated the 
transfer of such property, though such a person may, if he possesses the 
requisite knowledge or belief, be liable under the next section 

414. Whoever voluntarily assists in concealing* or dis- Sessm 
in con- posing of Of making away with property, «Ma“< 
ceaiment of stolen which he knows Of has feason to believe to class”’ 
property. Stolen property, shall be punished with wSl 

imprisonment of either descriptioii for a term which may ex- 
tend to three years, or with fine, or with both, ffTrope 

valued a 
more th 

f Volmtanl^^^ 39 Stolen property— 410 tteason to beheve—s, 4 it] 


(25) Baburam, 19 C. 190. 


(i) Baburam, 19 C. 190. 
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Synopsis. 

(1) Analogous Law (4579). (5) Principle (4583) 

(2) Procedure and Practice (6) Assisting Concealment of 

(4580). Stolen Property (4584- 

(3) Proof (4581) 4586) 

(4) Form of Charge (4582). 

4579. Analogous Law. — This section is generally worded, and 
may, as such, include not only a person assisting in the concealment 
or disposal of property, but also one who is its receiver, and is there- 
fore punishable under section 411. But the section is obviously intended 
only to apply to cases in which the act of the accused does not fall 
within the scope of section 411, but in which a person is showm to 
stand m such a relation to a stolen property as falls short of possession 
by him of such property, but his manner of dealing with it is neverthe- 
less such as warrants a charge of assisting in concealing or disposing 
of or making away with the property with a guilty knowledge. 

4580. Procedure and Practice.--This offence is cogni^iable, and 
warrant should ordinarily issue in the first instance It is both non- 
bailable and non-compoundable, and is triable by the Court of 
Session, Presidency Magistrate or a Magistrate of the first or second 

* class, and it may be tried summarily if the value of the property in 
respect of which this offence is committed does not exceed Rs. SO. This 
section is not intended to provide an additional punishment for a thief 
concealing or disposing of his spoil. Consequently, a person cannot be 
convicted both for theft and for concealing^^) or disposing of(4) 
the sanie property. There is, howevei, nothing against the same person 
being tried at the same time tor the two offences of theft and this of- 
fence, or an offence punishable under section 411 and this section, but 
he cannot be convicted of both/s) The two offences in such cases must 
be treated as parts of one continuous transaction and they cannot be 
considered as two distinct offences.^^^ 

4581. Proof.— The points requiring proof are 

(1) That the property in question is stolen property. 

(2) That the accused assisted in concealing or disposinfir of or 

making away with it. 

(3) That he did so voluntarily. 

(4) That he then knew or had reason to believe it to be stolen 

property, 

4S8i Charge.— The charge should run thus:— 


(a) ifW (1879) P. R. No. 31 Subha 
Chaud, (1881) P. ft. No. 

i • > XT T4 _ rj" r ih 


334 


A. AHU. 39* 

(3) Nga Po Kyaw, (1885) S. J, 


L B 


(4) ma, (1896}, P R. No. 15. 

( 5 ) Nowha, i Am 91 Siiifmm, 


(r^) B. U C 449; Alu Kala, (1891; 
B. U. C 553. 

(6) Ah Kala, (iSgi) B. U C 553 
jubba Chand (1881) P R, No 39, 4 M 
H C (App.) 13, 
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“ That on or about the day of at ^you voluntarily assisted 

in concealing {or disposing of or making away with) property, to wit 

which you knew {or had reason to believe) to be stolen property, 

and that you thereby committed an offence punishable under section 
414 of the Indian Penal Code, and within my cognizance {or the cog- 
nizance of the Court of Session or the High Court), 

“ And I hereby direct that you be tried (by the said Court) on the 
said charge/’ 

4583. Principle.-— This section is not intended to punish those 
whose acts constitute a distinct offence punishable as such under futher 
sections 411, 412 or 413 It is intended only to punish those acts of 
assistance which fall short of actual receipt or retention of the pro- 
perty, but are nevertheless distinctly calculated to thwart the detection 
of the crime by making away wath the corpus dehcti ^ A person so 
actuated may have no dishonest intention, for his sole intention may 
be to screen the offender Dishonesty is therefore made no part of 
this offence, though the section requires that the assistance should have 
been given voluntarily This ensures the exemption of those who have 
rendered assistance under coercion or who have been made innocent 
tools by designmg men. As, however, the assistance given by a person 
may be voluntarily rendered under circumstances of great extenuation, 
the section provides for the alternative sentence of a mere fine. 

4584. Assisting Concealment of Stolen Property. — The offence here 
defined consists in rendering voluntary as‘>istance in concealing or dis- 
posing of or making away with property which the person so assisting 
knows, or has reason to believe to be stolen. The property must thus 
in fact be stolen property, and the accused must moreover have known, 
or at least believed it to be so Now such belief does not imply’ a con- 
viction amounting to certainty. Nor does it imply a me^t suspicion 
falling short of a moral conviction/^) All that the section says and 
all It implies is that there must be such facts and circumstances present 
to the mind of the accused that he was, or should have been, as a 
reasonable man, convinced that the property he was dealmg with was 
stolen property. He was bound to desist from assisting in its conceal- 
ment after that belief If, therefore, he voluntarily disposes of it, or 
assists m its disposal, he renders himself obnoxious to the penalties of 
this section. 

4585. Such knowledge may, for instance, be easily inferred on the 
part of a cartman removing a bale of cloth from the station-yaid at 
night, especially in a place where railway robberies had become noto- 
nous. The cartman could not, m such a case, believe otherwise than 
that the bale he was ordered to shuffle out of sight was a bale of 
merchandise and not the property of the station-master who ordered 
its removal, Of course, in such cases, in order to consider whether 
a person was voluntarily assisting another m the disposal of stolen 
property, not only the nature of the property but also the circumstances 
under which it was being made away .with, must be taken into consi- 


(7) Range Ttmap, 6 B. 402^ (403). 


(8) Han Shankar^ 2 B. H, C R. 130. 
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deration So, where the wife, on hearing that her husband was about 
to be arrested for the theft of oil which he had been stealing from his 
employers, the Railway Company, carried it to a neighbour’s kitchen 
and buried it there, the Court held the case to be one fit for punishment 
under this section <9) In such cases, there may have been no direct 
communication of knowledge or belief, but there were circumstances 
from which the Court felt justified in presuming knowledge or belief 
The accused may not have actually believed in the property being 
stolen, but in dealing with this case, the law regards the probability of 
his belief which it infers from the sufficiency of cause The voluntary 
assistance here punishable may as much be concealing or otherwise dis- 
posing of the property so as to assist the thief in escaping detection 
as for the purpose of fabricating evidence for the purpose of getting 
an innocent person convicted of theft The accused had some railway 
pins brought to him which he employed a servant to conceal in the 
godown and fields of his enemy, his intention being to implicate him 
<is the thief It was held that inasmuch as there was both the voluntary 
concealment of stolen property as well as the fabrication of false evi- 
dence with the intention of implicating a person, the two acts constituted 
two distinct offences punishable under s 193 as well as this section/^^^ 

4586. The word concealment ” means hiding from view — specially 
the view of those interested in the investigation of the crime. A 
person may conceal property by altering its form so as to prevent its 
recognition, as by melting down jewellery or effacing therefrom the 
marks of identification. The burial of such properly under ground 
would serve the same purpose. The disposal of property suggests its 
transfer to a receiver or other person, while making away implies 
taking it away so as to put it out of the reach of those legally requiring 
it It does nut necessarily imply concealment or disposal, but implies 
such an act as swallowing a stolen article or setting it on fire or the 
like. 


OF CHEATING 

415. Whoever, by deceiving any person, fraudulently or 
Cheating. dishoncstly, induces the person so deceived 

to deliver any property to any person, or 
to consent that any person shall retain any property, or in- 
tentionally induces the person so deceived to do or omit to do 
anything which he would not do or omit, if he were not so 
deceived, and which act or omission causes or is likely to 
cause damage or harm to that person in body, mind, reputa- 
tion or property, is said to “cheat.” 

Explanation . — A dishonest concealment of facts is a decep- 
tion within the meaning of this section. 


(9) D# SUm, 5 N, W. P. H. C R. 120 
(no) Budhm Khan, 14 Bom. L R, 8O8, 


17 I. C 537 

(ir) Rameshar Rai, i A 279 
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Illustrations 

(a) A, by falsely pretending to be in the Civil Service, intentionally deceives Z, 
and thus dishonestly induces Z to let him have on credit goods for which he does not 
mean to pay A cheats 

(h) A, hy putting a counterfeit mark on an article, intentionally deceives Z into a 
belief that this article was made by a ceitain celebrated manufacturer, and thus dis- 
honestly induces Z to buy and pay for the article A cheats 

(r) A, by executing to Z a false sample of an article, intentionally deceives Z 
into believing that the article corresponds with the sample, and thereby dishonestly 
induces Z to buy and pay for the article A cheats 

(d) A, by tendering in payment for an article a bill on a house with which A 
keeps no money, and by which A expects that the bill will be dishonoured, inten- 
tionally deceives Z, and thereby dishonestly induces Z to deliver the article, intending 
not to pay for it A cheats 

(e) A, hy pledging as diamonds articles which he knows are not diamonds, mien- 
tionally deceives Z, and thereby dishonestly induces Z to lend money. A cheats 

(/) A intentionally deceives Z into a belief that A means to repay any money 
that Z may lend to him and thereby dishonestly induces Z to lend him money, A 
not intending to repay it A cheats 

, (g) A intentionally deceives Z into a belief that A means to deliver to Z a 

certain quantity of indigo plant which he does not intend to deliver, and thereby 
dishonestly induces Z to advance money upon the faith of such delivery A cheats; 
but li A, 21 the time of obtaining the money, intends to deliver the indigoplant, and 
afterwards breaks his contract and does not deliver it, he does not cheat, 
but IS liable only to a civil action for breach of contract 

(h) A intentionally deceives Z into a belief that A has performed part of 
a contract made with Z, which he has not performed and thereby dishonestly 
induces Z to pay money A cheats 

(t) A sells and conveys an estate to B A, knowing that m consequence of such 
sale he has no right to the property, sells or mortgages the same to Z, without dis- 
closing the fact of the previous sale and conveyance to B, and receives the pur- 
chase or mortgage money from Z A cheats 

Synopsis. 

(1) Analogous Law (4587-4593) (13) 

(2) Principle (4594) (14) 

(3) Meaning of Words (4595) 

(4) Whdt is Cheating (4596- 

4606) ^ (15) 

(5) No Intention No Deception 

(4597) (16) 

(6) Fortune Telling (4598) 

(7) Puffing Advertisement (17) 

(4600) 

(8) Misrepresentation (4601- (18) 

4602) 

(9) Overstahng Weight (4603). (19) 

(10) Showing Better Sample 

(4604-4606) (20) 

(11) Mute Deception (4607) 

(12) Deceiving must Induce (21) 

(46084611). 


Attempt to Cheat (4611) 
Inducement must he Fraudu- 
lent or Dishonest (4612- 
4623) 

Meaning of '^Fraudulently’* 
(4612-4617) 

Omission to Disclose an In- 
cumbrance (4618-4619) 
Inducement by Acts and 
Conduct (4624-4635) 
Inducement by Dishonest 
Acts (4625-4629) 
Subsequent Conduct (4630- 
4635) 

Delivery of Retention of Pro- 
perty (4636-4641) 

Meaning of " Property 
(4638) 
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( 22 ) Delivery or Retention must ( 27 ) Harm When Too Remote 

he Illegal ( 4639 ) ( 46474648 ). 

( 23 ) Temporary Delivery Suffir ( 28 ) Dishonest Concealment 

cienf ( 4640 ). ( 4649 ). 

( 24 ) Inducement Too Remote ( 29 ) Attempt: Abetment ( 4650 - 

( 4642 - 4643 ). 4655 ). 

( 25 ) Indirect Inducement When ( 30 ) Fraud by Post ( 4652 ) 

Crinimal ( 4644 ), ( 31 ) Abetment ( 4655 ) 

( 26 ) Intenhonal Inducement ( 32 ) Immoral Contract ( 4656 ) 

( 4645 - 4648 ). 

4587. Analogous Law.— Cheating was from very early times 
punishable under the English common law.O^^^ So a married woman 
executing a bail bond for one arrested on a bailable writ pretending to 
be a widow was punishable as a fraud on the Sheriff who had been 
thus defrauded.03) Other cases treated as frauds are cases of swear- 
ing a false affidavit ^*4) or execution of a false instrument, Os) as by 
forging an order of discharge from jail or the like.OS) To the same 
class were relegated such offences as should now be classed as public 
nuisances, as the selling of unwholesome provisions lucri causa^y) the 
using of false weights and mesures or trade mark,('9) of bread 
mixed with the mala praxis of a physician, the rendering of 

false accounts or a refusal to render an account, frauds in connec- 
tion with procuring and securing admission to the parish work-house ^"*3) 
or enlistment into a regiment. ^-4) So voluntarily maiming oneself to 
attract charity or to prevent one’s being impressed as a sailor or 
enlisted as a soldier was treated as an offence of the same kind.^^s) 

It will thus be seen that the conception of the offence in common 
law followed more the popular notion of cheating than what is now 
defined as constituting that offence under the Code. So Hawkins de^ 
fined cheating to be those “ deceitful practices in defrauding or en- 
deavouring to defraud another of his known right by means of some 
artful device contrary to the plain rules of common honesty.C^^ Bui 
the classification of forgery as a distinct offence was early recognised, 
and latterly cheating was defined to be the fraudulent obtaining of the 
property of another by any deceitful and illegal practice or token short 
of felony which affects or may affect the public.^3^> 


(u) 2 East. P. C., c. i8, s. 4, p. 821; 2 
Hawk. P. C. , c. 22, ss. i, 31, 39, citing 
IVaierer v, Freemm, Holt 205 (266) ; 
Marley v. Hamson, Dy, 240: Nawbey. 6 
T. R. 619 (635) ; Crosdy, 7 T. R. 315. 

(13) Blackburn, Trem. P C. loi. 

(14) Waterer v ^Freeman, Holt 205 
(266). 

(15) Omealy v. Newell, 8 East. 364, 
Mawbey, 6 T. R. 619 (635). 

(16) Fcmcett^s case, 2 East. P. C, c. 19 
s. 7, p. 862. 

(17) 4 Black 162; 2 East. P. C, c. 18, 
s. 4, p. 822; Pinkne/s case, 2 East P. C. 
8ao; Young, 3 T, E, 104. 

m aEastP.CBaa 


(19) Edward's case, Trem. P. C. 1-103 

(20) Dixon, 4 Camp. 12; Dixon, 3 M 
& S. II. 

{21) jDr. Groenvelfs case, i Ld. Raym. 
213. 

(22) Bembridge, 22 St. Tr. i; Martim 
2 Camp, 269. 

(23) Commings, 5 Mad. 179 

(24) The Minister of Botolph, i 
Black R. 443. 

(25) Jane's case, i Leach 174. 

(1) 1 Hawk, P C„ c 55 : I Holt P. C. , 
412; Co, Litt. 127-0, 

(2) 1 Hawk. P. C, c. 71, s. I. 

{3) 2 East. P. C 817, Ward's case, 2 
Sr. 747‘ 
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4588. The view of the English common law thus was to regard 
the offence as cheating if it affected the public as against an individual 
merely, which was not indictable/^) So an indictment of cheating 
which merely affected an individual in a private transaction, was 
quashed on the mere ground that it did not affect the public Such 
was the case of the accused who had used a false bushel for measuring 
corn,^5) and one who had falsely described a gum of inferior quality 
as the gum seneca, and thus imposed on the purchasei or one who 
obtained money by falsely representing himself to have been sent by 
another and upon which Holt C. J, said: '‘Shall we indict one man 
for making a fool of another ? Let him bring his action ” So on 
the same ground Lord Ellenborough, C J , threw out an indictment 
against a miller who, having received good barley for grinding had 
substituted bad and musty barley which he fraudulently delivered to 
the owner as his own/^^ 

4589. These provisions of the common law were in part supple- 
mented by the Larceny Act which provided, "whosoever shall, by 
any false pretence, obtain from any other person any chattel, money 
or valuable security, with intent to defraud, shall be guilty of a mis- 
demeanour, and being convicted thereof, shall be liable, at the discretion 
of the Court, to be kept in penal servitude for a term of not less than 
five years, or to be'imprisoned for any term not exceeding two years 
with or without hard labour, and with or without solitary c:nfine- 
ment '"^9) The section goes on to provide that if on such an 
indictment the offence disclosed is larceny, the accused may be con- 
victed of It, and that it was sufficient to support the indictment to 
prove that the accused did the act charged with an intent to defraud, 
it being unnecessary to establish an intent to defraud any paiticular 
person. 

4590. It is thus obvious that che piesent section embraces cases 
clearly distinguishable from those which are classed as those of cheat- 
ing under English law. In drafting it the framers appear to have 
taken an independent line, for though they acknowledged their general 
indebtedness to the laws of England and France, they said “There 
is no offence in the Code with which we have found it so difficult to 
deal as the offence of cheating. It is evident that the practising of 
intentional deceit for purposes of gam ought not always to be punished. 
It will hardly be disputed that a person who defrauds a banker by 
presenting a forged cheque, or who sells ornaments of paste as dia- 
monds, may with propriety be made liable to severe penalties. On the 
other hand, to punish every defendant who obtains pecuniary favours 
by false professions of attachment to a patron; every legacy-hunter 
who obtains a bequest by cajoling a rich testator, every debtor who 
m^oves the compassion of his creditors by overcharged pictures of his 
misery; every practitioner who, m his appeals to the charitable, re- 
presents his distresses as wholly unmerited, when he knows that he 


(4) 2 East P C 8l8. 

(5) Pinkneyi's case, 2 East. P. C , c 
i8, s. 2, p. 8i8 

(6) Lewis, Say. 205 


(7) Jones, i Salk 379 To the same 
effect, Byran, 2 Str 866, Lara, 6 T. R. 
565; Gibbes, I East R 185 

(8) Haynes, 4 U. & S 214 

(9) 24 & 25 Viet., c. 96, s 88 
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has br<jught them on himself by intemperance and profusion, would 
be highly inexpedient. In fact, if all the misrepresentations in which 
men indulge for the purpose of gaining at the expense of others, were 
made crimes, not a day would pass in which many ^ thousands of 
buyers and sellers would not incur the penalties of the law. 

It happens hourly that an article which is worth ten rupees is 
affirmed by the seller to be cheap at twelve rupees, and by the buyer to 
l>e dear at eight rupees. The seller comes down to eleven rupees and* 
declares that to be his last word; the buyer rises to nine, and says that 
he will go no higher; the seller falsely pretends that the article is 
unusually good of its kind, the buyer that it is unusually bad of its 
kind; the seller that the price is likel}' soon to rise, the buyer that it 
is likely soon to fall Here we have deceptions practised for the sake 
of gain, yet no judicious legislator would punish these deceptions 
A very large part of the ordinary business of life is conducted all 
over the world, and nowhere moie than in India, by means of a conflict 
of skill, m the course of which deception to a certain extent 
perpetually takes place. The moralist may regret this; but the legisla- 
tor sees that the result of the attempts of the buyer and seller to gain 
an unfair advantage over each other is that, in the vast majority of 
cases, articles are sold for the prices which it is^ desirable that they 
should fetch, and therefcjre, he does not think it necessary to interfere. 
It is enough for him to know that all this great mass of falsehood 
practically produces the same effect which would be produced by truth; 
and that any law directed against such falsehood would in all probabi- 
lity be a dead letter, and w’ould, if carried into rigorous execution, do 
more mischief in a month than all the lies which are told in the making 
of bargains throughout all the bazars of India produced m a 
century.^*^^ 

4591. So far the view here enunciated coincide with the English 
Common law under which a cheat or fraud, in order to be indictable, 
must be such against which common prudence could not have guard- 
ed.^ All these cases have been also excluded from the section, 
which embraces only such cases of cheating as involve not only decep- 
tion but also cither dishonesty or fraud. So the fratners wrote: 
“Wc propose to make it cheating, to obtain property by deception in 
all cases where the property is fraudulently obtained; that is to say, 
in all cases where the intention of the person who has by deceit obtained 
the property, was to cause a distribution of properly which the law 
pronounces to be a wrongful distribution and in no other case what- 
ever. However immoral a deception may be, we do not consider it 
as an offence against the rights of property if its object is only ty cause 
a distribution of property which the recognizes as rightful 

** A few examples will show the way in which this principle wib 
oi>erate. 

intentionally deceives Z into a belief that he is strongly 
attached to Z. A thus induces Z to make a will, by which a large 
legacy is left to A. Here A’s conduct is immoral and scandrlous. 


(lo) Note N, Eepmt, p, 163, Buller, J., m Young, 3 Tr, go (104). 

(n) 1 Hawk» F, c 71, s. i; per 
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But still A has a legal right on Z’s death to receive the legacy. Even 
if the clearest proof of A’s insincerity are laid before a tribunal, even if 
A in open Court avows his insmcerity, the will cannot, on that account, 
be set aside The gain, therefore, Which A obtains under Z’s will is 
not in the legal sense of the expression, wrongful gam He has 
practised deception; he has thus caused gain to himself and loss to 
others; but that gain is a gam to which the civil law declares him 
entitled, which the civil law will assist him to recover if it be withheld 
• from him; that loss is a loss with which the civil law declares that 
the losers must put up ; A, therefore, has not committed the offeiice of 
cheating under our definition 

“ But suppose that the civil law should contain, and we thmk that 
it ought to contain a provision declaring null a will made in favour of 
strangers, by a testator who erroneously believed his children to be 
dead, and suppose that A intentionally deceives Z into a belief that 
Z's only son has been lost at sea, and by this deception induces Z to 
make a will by which everything is left to A here the case will be 
different The will being null, any property which A could obtain 
under that will would be property which he had no legal right so to 
obtain, and to which another person had a legal right The object of 
A has, therefore, been wrongful gam to himself, attended with wrong- 
ful loss to another ^iarty A has, therefore, under our definition, been 
guilty of cheating. 

Whether the principle on which this part of the law is framed be 
a sound principle, is a question which will be best determined by 
examining, firsts whether our definition excludes anything that ought 
to be included, and secondly, whether it includes anything that ought 
to be excluded. 

“It can scarcely, we thmk, be contended that our definition ex- 
cludes anything that ought to be included, for surely, it would be 
unreasonable to punish as an offence against the right of property, an 
act which has caused, and was intended to cause a distribution of 
property which the law declares to be right and refuses to disturb. 
If such an act be an offence, it must be an offence on some ground 
distinct from the effect which it produces on the state of property. 
Thus, if a person to whom a debt is due, thinking that he shall obtain 
payment more easily if he assumes the appearance of being in the 
public service, wears a badge of office which he has no right to wear 
when he goes to make his demand, he is guilty of this offence ; but if 
he gains only what he has no legal right to retain, he is not a wiong- 
doer as respects property, inasmuch as he has only rectified a wrong 
distribution of property 

“ Indeed, it appears to us that there is the strongest objection to 
punishing a man for a deception, and yet allowing him to retain what 
he has gained by that deception. What the civil law ought to 
say may be doubtful, but there can be no doubt that the civil and 
criminal law ought to say the same thing; that the one ought not to 
invite while other repels that the Code ought not to be divided against 
itself. To send a person to prison for obtaining a sum of money 
^nd yet to suffer him' to keep that sum of money, is to hold out 
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once motives to deter and motives to incite. Humanity requires that 
punishment should be the last resource employed only when no other 
means can be found of producing the desired effect. Penal laws clearly 
ought not to be made for the prevention of deception, if deception, 
could be prevented by means of the Civil Code. To tempt men, there- 
fore, to receive by means of the Civil Code, and then to punish them 
fur deceiving, is contrary to every sound principle 

4592. The framers then went on to add that their definition' did - 
not exclude any case of decptum which ought to be punished as cheat- 
ing. On the other hand, it includes many cases of cheating which are 

punishable under English law such are, for Instance, cases of loans 
obtained by false representation with no intention of repayment, 
obtaining an advantage of money on a false promise to render service 
or deliver goods which the promisor never intended to make good, ^*4) 
or where a person receives payment by falsely asserting that he had 
performed the work for v/hich he was hired The Code punishes 
fhese acts, as being infractions of a legal right effected by deliberate 
dishonesty. , j . 1 

4593. The section is very widely worded, and it was objected to 

at the time, on the ground 'that it was likely to bring within the 
vortex of its text a host of trivial illegal acts whfch were in no sense 
criminal. The case assumed in illustration (/) was especially singled 
out as ** of a quality to excite ridicule.” This was no doubt a 
startling innovation on the accepted doctrine of common law, but the 
framers knew it and they gave weighty reasons in support of their 
clause, for if a civil debtor was liable to imprisonment for non- 
payment of debt why should one escape, who had voluntarily and by 
wilful deceit obtained a loan which he does not pay, because he never 
meant to pay it? This was the view of the English Law Commis- 
sioners^ ^7) and it strengthened the hands of the Legislature m retaining 
the clause in spite of the adverse criticism to which it was exposed. 
Indeed, the defect in the English law in this respect was itself rec- 
tified in 1869, by the Debtors’ which made the incurring of 

any debt or liability '‘under false pretences or by means of any other 
fraud ” punishable as a misdemeanour. 

4594. Principle.— The offence of cheating must, like that of extor- 
tion, be committed by the wrongful obtaining of consent. The difference 
is, that the extortioner obtains the consent by intimidation, at d the 
cheat by deception. In both cases there is wrongful gain or loss, and 
in both cases the act is done to induce delivery of property. The two 
offences are thus essentially the same, though the modus operandi of 
the offender in the two cases necessarily differs. The offence is here 
subdivided into (i) cheating by representation, and (n) cheating by persona- 
tion; and of these two, law regards the latter as more serious. It also 
considers it an aggravation to cheat one whose interest the cheat was legally 


( !2) Note N, Reprint, pp. 164-166. 
(13) III. (/). 

> 4 ) 111 . (gi 

«5) 10. (fc). 


i 


{ 16) First Rep, s. 581 

(17) Fourth Rep., p. 43 

{18) 32 & 33 Vict^ e. 6?, ?. 13 
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bound to protect The distinction between sections 417 and 420 has been, 
moreover, held to turn upon the delivery of property as the result of 
cheating, and the success attending the act may thus be regarded as another 
element of aggravation 

4595. Meaning of Words. — By deceiving any person'"' The word 
‘'deceiving^’ means causing to believe what is not true It implies a 
misrepresentation inducing belief, and such misrepresentation may be;, by 
an act or omission 09) Fraudulently or dishonestly Dishonestly ” is 
‘defined in section 24 and “ fraudulently '' in section 25 Induces the 
person so deceive to deliver any property " * Inducement and not delivery 
of the property would seem to be the gist of the crime That induce- 
ment may relate to delivery or retention of property, or the doing of or 
omitting to do anything which he would not have, but for the inducement, 
done The property in this section has been held to mean only moveable 
property “ Or intentionally induces, etc " * The word intentionally " 
only qualifies the second clause as the words fraudulently ** or “ dis- 
honestly ” qualify the first clause But this view if pushed to its 
lo^cal end, might at times lead to awkward result. See the subject dis- 
cussed under section 419, post The second clause is intended to cover 
cases like those assumed in illustrations (/) to (i) And which act or 
omtssion causes damc^ge or harm " This means that the inducement must 
result in a harmful act though unconnected with the delivery or retention 
of property A dishonest concealment of fact is a deception:'* Fraud 
IS defined to be '' suppressio veri, Mggestio falsif* A dishonest concealment 
may be either 

4596. What is Cheating? — ^The terms of this definition of cheating 
are so wide as to include almost any case of misrepresentation. And as the 
section is worded even the intent to deceive is not material, though without 
such intention the section would include a host of deceptions which, as the 
authors noted, were the common incidents of every bazar in India (§ 4590) 
The question of criminality must then be limited with reference to the 
“deceiving” which is the mental act constituting the scienter m this 
offence What is then deceiving as usfed in this context^ Ordinarily, 
term “deceiving” means nothing niore or less than cheating. But 
the sense in which it has been used here, would seem to imply an act 
by which another is led into error or made to believe what is false or 
disbelieve what is true It no doubt and necessarily implies fraud, but 
it is fraud which operates upon the conviction of another’s mind which 
prompts him to action, taking on trust the existence of facts which in 
reality do not exist. 


4597. But such deception may be innocent or fraudulent The 
. . former is, of course, necessarily excluded from the 

Deception,^** ^ Operation of this rule So an overcharge made by 
mistake, could not be held to constitute cheating 
if there was no dishonesty or fraud. So where on an auction-sale 


(i 9 ) Giles, 34 L J M C 50, Khoda 
mx V Bokeya Mundan, 32 C 941 ; see 
H'XplsixiEtion 


(ao) Bofaji, (1875) B. U. C 96 

(21) Abdul Ahad, (1882) A. W N. 

(22) Naitdlal, (1888) P R No ^ 
M<Aiibat, (i88§) P. R. No 20, F ] 


Ahmada, (1914) P. R No 9, 27 I C 
203. 

(23) From Lat decipere, to catch, to 
fcnsnare—to deceive. 

(24) Nathuram Naranjt, 4 Bom. L. R 
442 (Head-note is inaccurate), 



2208 


THE INDIAN PENAL CODE 


[ s. 415* 


of waste paper held in the office of the Accountant-General the accused, 
who was a Daftari in the office, bid for its purchase under an assumed 
name, and the sale was concluded in his favour, whereupon he was 
prosecuted for cheating, the Court held that as there was no rule prohi- 
biting the purchase of such waste paper by an employee of the depart 
ment, the accused committed no offence in bidding in an assumed 
name/=s) There is, indeed, nothing wrong m assuming a false name: 
maiT\" people of distinction travel mcogmio for the sake of priva^'y and 
quiet. But it is wrong to use that name fraudulently. 

So if A goes to a Bank under the name of B, knowing that B has 
credit there, and in that name cashes a cheque drawn by himself as B, A 
would be guilty of cheating B, though it would be otherwise if A's dis- 
guise was innocent, as if A had credit at the Bank and drew a cheque 
believing that the Bank knew of his alias If there is an intention to cheat, 
cheating may he committed under any circumstance, whether in business or 
at play, the latter being expressly enacted an offence under English law 
So cardsliarpers and tricksters are clearly within this rule. But in such 
a case, the evidence adduced must establish fraud or dishonesty This may 
be done by establishing collusion between the players to defraud one, as in 
the case of the accused who inveigled the prosecutor to deposit twenty 
guineas on a bet that he could not successfully guess three times succes- 
sively the hiding place of a half-penny by another of the prisoner under 
a jK>t The two prisoners were found to have conspired to rob the prose- 
cutor and they were held to have been rightly convicted of larceny. 


4598 * The question whether money made by fortune-tellmg, and 

Fortune-TeUm persons professing to forecast the future by 

orune- e mg. means of Cards, cahgraphy, phrenology and photo- 
graphs, raises a somewhat similar question But it has been held that if 
the accused ^believed in what he professed, he could not be convicted of 
cheating, though that offence would be coiqmitt^d if it was merely a device 
used for practising deception The pnsoner, a gipsy woman, told the 
prosecutor that she could raise spirits and lay them, that some property had 
l>een left foi the prosecutor, wffiich she had been cheated of and that the 
pristmer could recover it for her. The prosecutor believed her and put 
half a crown on a certain spot in a book shown to her by the pnsoner 
She then went away promising to call the next day which she did and 
then she said that the money she wanted was not her husband's but her 


(25) Kutub Ah, (1902) A W. N, 151, 
(1903) A. W N. 231 
(i) Gatmng Act, 1815 (8 & 9 Viet, c 
lOp), s, 17: ** Every person who shall by 
any fraud or unlawful device or ill 
practice in playing at or with cards, dice, 
tables, or other games or m bearing a part 
of the stakes, wages or adventures, or m 
betting on the sides or hands of them 
that d<» play, or in wagering on the event 
of any game, sport, pastime, or exercise, 
win from any other person, to himself at 
any other or others—any sum of money 
or valuable thing, shall be deemed guilty 
of obtaining such money or valuable 
thing from such other person by a false 


pretence, with intent to cheat or defraud 
such person of the same, and being con- 
victed thereof shall be punished accord- 
ingly,” 

(2) Robson, R. & R 413 In other 
cases the question turned upon whether 
what was parted with was property or 
merely possession. It being held that if 
the prosecutor parted with the property 
under a belief that the money had been 
fairly won there could then be no larceny ; 
Nicholson, 2 Leach 610; Rtley, 1 Cox 
9B But these cases imply that the greater 
the fraud, the less is the chance of the 
accused being brought to book, 
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own, which the prosecutor gave her amounting to £10 9^. Ad She then 
demanded a shift to wrap the money in and a shawl to cover it, which were 
lent her on her promising to return them Other articles were also simi- 
larly lent The prisoner had been promised £5 for her trouble She 
never returned It was held that if the original intention of the prisoner 
was merely to practise witchcraft, in which she might believe although it 
w^as afterw^ards altered, there would be no larceny But, if it was a meie 
trick to get the property with no intention to return it, it was larceny. ( 3 ) 

4599. In another case, the prosecutrix went to the prisoner to exer- 
cise her power to- bring her back her husband who had deserted her She 
took some clothes and money and promised to bring her husband back by 
a certain day, but which, of course, she failed to do, and whereupon she 
was prosecuted for. false pretence, and Erie, C J, told the jury. ''The 
first question is whether the indictment is good I take it that the pre- 
tence that the prisoner had the power to bring back her husband to the 
pioseculrix is the material part of the indictment Now, the pretence of 
power, whether moral, physical, or super-natural, made with intent to 
obtain money, is within the mischief of the law, and sufficient to constitute 
an offence within the language of the Statute. Then the question is, was 
there evidence of a false pretence of an existing fact that the prisoner had 
the power to bnng the husband back when the money was obtained It 
was contended that the prosecutibn ought not to- succeed, because the 
evidence was that the prisoner said that she would bring the prosecutrix's 
husband back, and that after the prisoner had got the property she said 
she could bnng the husband back, and that there was, therefore, a promis- 
sory pretence only It is clear that an indictable pretence must precede 
the obtaining of the money, so that it can be alleged that the money was 
obtained by means of the pretence. The exact words of that part of the 
evidence favour the argument of the prisoner's counsel ; but I have come 
to the conclusion that we ought not to sustain the obj'ection, 'because the 
whole tenor of the evidence is* to be regarded, and it may be upon the 
evidence that the prisoner intended to convey to the mind of the prose- 
cutrix that she had not only the will but the power to bring her husband 
back The whole of the evidence was to be regarded by the jury, and 
they were to consider whether the prisoner intended to pretend to the 
prosecutrix, and to- induce her to believe, that she, at that time, had the 
power to bring her husband back, and that she did actually so pretend 
The learned Judge then held that the evidence clearly justified the finding 
that the prisoner was an impostor and her conviction was consequently 
affirmed. Following the principle of these cases the accused was con- 
victed m a case in which he had induced the prosecutor to believe that God 
had ordered himi to pay him Rs 300/^> 

4600. So a trickster who finds a dupe to believe in his power to 
Puffing Advertise- Convert a currency note into one of a higher denomi- 

nation, commits the same offence, because he 

deceives him into a belief in his power and thereby 
induces delivery of property In all such cases, there is both deceit and 
dishonesty or fraud I5ut theie may be all* these elements and yet no 


r F & F 323 rule here enacted is wider 

’ In England a promissory pretence <5) Giles, 10 Cox 44 
IS not indictable, but m this respect the (6) Doraiswamy, 48 M 774. 


h P. C.— T 40 
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cheating, as in the case of a tradesman puffing his goods and thereby in* 
ducing the public to pay for them a price they would not have otherwise 
paid. The framers of the Code evidently intended to exclude all trade 
advertisements from the operation of the rule, for they wrote * How- 
ever ccnsuiable, in a moral point of view, the deceptions practised by both 
may have been, }et those deceptions were intended to produce a distri- 
bution of property strictly legal Neither the buyer nor the seller, there- 
fore, has been guilty of cheating, but if the seller has produced a sample 
of the article, and has falsely assured the buyer that the article corresponds 
to that sample, the case is" different if the article does not correspond to 
the sample, and the buvcr is entitled to have the purchase-money back 
The seller has taken and kept the purchase-money without having a legal 
right to take or keep it, and it may be recovered from him by a legal 
proceeding His gain is therefore wrongful, and is attended with wrong- 
ful loss to the buyer, he is therefore guilty of cheating under the defini- 
tion. So if the seller passes off ornaments of paste on the buyer for 
diamonds, the price which the seller receives is a price to which he has 
no right, which the buyer may recover from him by an action Here, 
therefore, the object of "the seller has been wrongful^ gain attended with 
wrongful loss to the buyer, the seller is therefore guilty of cheating So 
if the buyer, intending to acquire possession of the goods without paying 
for them* induces the seller by deception to take a note which the buyer 
knows will l)e dishonoured, the buyer is guilty of cheating His object is 
to retain in his own possession, money which he is legally bound to pay 
to the seller. The gain which he makes by retaining the money is wrong- 
ful gain, and it is attended with wrongful loss to the seller , he is, therefore, 
within the definition 

4601. The question whether a misrepresentation amounts to a 
statement of fact or is merely an expression of opi- 
Mi»rftpre«eniation. nion, would Seem to determine the difference be- 
tween liability and non-liability The rule is the 
same in civil law, for mere words of commendation do not amount to 
warranty: Simplex commendaiio non ohligatS^^ The prisoner went to 
pawn certain spcjons with the prosecutor and obtained a larger advance for 
them, on the strength of his assurance that they were of the best quality, , 
being equal to Elkington’s A, that the foundation was of the best material 
and that they had as much silver upon them as Elkington's*A The spoons 
were in fact of an inferior make and the jury found that the prosecutor 
had been induced to make the large advance he did owing to the false 
declaration of the prisoner But on a case reserved it was held that the 
exaggeration of the quality of one's goods could not be held to be indict- 
able, Cockburn, C. J , adding: “ It seems to me to make all the difference 
whether the mian who is selling merely represents, as in this instance it 
appears he did, the articles to be better in point of quality than they really 
are, or whether he represents them to be entirely different to what they 
really are ^ , Here if the prisoner had represented these articles as 
being of Elkington's manufacture, when in point of fact they were not, 
and he knew it, that would be a different thing; but the representation 


(7> Note H. Reprint, pp. 164 165. 

(S’i “ A simple recommendation creates 
warranty''; |>« Cost^ v. Diefh&lts, 2 q 


C W N. 362, 86 I. C 985, (1925) C. 
605 ^ ' 
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here made was only a vaunting or exaggerating of the value of the article 
in which he was dealing, by representing it to be in quality equal to a 
particular manufacture This view was concurred in by the majority 
of the Judges/'®^ but there was a notable dissent/^^) Willes, J , observing: 
“It appears that the persons who made the advances were thereby de- 
frauded, and thereby induced to make the advances, and the jury have 
found that the statements were known by the prisoner to be untrue, and 
that in consequence of these statements he obtained the money mentioned 
in the indictment It appears to me that for all practical purposes that 
ought to be taken to be a sufficient fact, coming within the region of asser- 
tion and calculation, and not mere opinion, and that it should be considered 
as a false pretence ” Though his view was not acceptable to the majority 
ot the Judges, they conceded that there may be cases where even a mere 
expression of opinion may be indictable. 

So Coleridge, J , said • “ It would be a dangerous thing to say that 
there could be no fraudulent misrepresentation within the Statute, in the 
course of an ordinary transaction of buying and selling I thinlc it may 
as often occur in the course of a real transaction of buying and .selling as 
m any other way, but in order to determine whether a fraudulent mis- 
representation IS or IS not within the Statute, I think you must look, among 
other things to the extent to which it goes, and the subject matter to which 
it is applied It seems to me to be a safe rule to say, where it applies 
simply to the quality, and is only m the nature of an exaggeration on the 
one hand, or a depreciation on the other, which too frequently takes place 
even m tolerably honest transactions, this is not the subject of a criminal 
proceeding But as Crompton, J , puts it Where the thing sold is of an 
entirely different description from what it is represented to be and of no 
value whatever, as where a man passes off a chain of base metal for gold 
or silver, and the buyer really gets nothing for nis money, the Statute 
applied Such was the case of the prisoner who took eleven thimbles for 
pawn and on being questioned by the pawnbroker if they were silver 
asserted that they were and upon which they were tested and proved to 
be of base metal, it was held that the prisoner was rightly convicted of 
obtaining money by false pretences In such a case, the fact that a 
precious metal entered into the composition of an article is not sufficient 
to exonerate the accused if his representation was in substance false and 
he knew it 

4602. The accused represented that the figure '' 18 ” on a watch 
indicated that it was made of 18 carat gold, which he knew it was not, and 
whereupon he was convicted though he was able to show that some gold 
had entered into its composition ^^^3) Such was the case of the prisoner 
who sold a chain fraudulently representmg it to be a IS carat gold, where- 
as in fact it was only a tnfle better than 6 carat m quality, it was held 
that the statement that the chain was iS-carat gold was not a mere laudation 


(9) John Bryan, 26 L J M C 85. 
(iq) Lord Campbell, C J, Pollock, C 
B, Colendge, J, Cresswell, J,, Earle J, 
Crompton, J, Crowder, J, Watson, B 
and Chanell, J 

(ii) WiUes, J, who differed staling 
that his view was shared by Jervis C 
J* , and with whom Bramwell, B , con- 


curred 

(12) (1842) Ball C. & M 249, over- 
ruling Tahram, C & M 251; (mentioned 
by counsel in Ball C & M 249, * 
followed in Roebuck, D & B 24, Steven 
I Cox, 83 

(13) Sutor, TO Cox 57^. 
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but a warranty as to a fact within his knowledge and^ as such constituted 
a false pretence The prisoner went about hawking blacking bottles 
advertised as “ Everett’s Premier,” which was a make of repute which 
the bottles sold weie not His bottles bore a label which was a colourable 
imitation of the label used on Everett’s blacking, the only difference notice- 
able between the two being in the address which was stated at '' Queen’s 
Gmrt”-ms(ead of King’s Court which was the address on the genuine 
article T^e prisoner gave himself out as Everett’s agent The prose- 
cutor’s case was that he had purchased the bottle taking it to be Everett’ ; 
the defence was that the bottle -was sold on approval and that the prosecutor 
having had the option to retain or return it, he was not cheated as he 
might have retkimed it if he was not satisfied with it But Earle, J , told 
the juiT that me ol¥er to sell on approval might be intended to put the 
prosecutor o^his guard ; but the actual bargain was for cash, which was 
paid, and the sale completed As to the difference between the labels 
the jury would consider whether it was a small and colourable difference 
only, and intended to deceive. It was of little consequence whether the 
man's name was Everete, as he had stated, or not ; for even if it were, and 
he went* about the country and offered blacking for sale as Everett’-^ 
Premier,” representing it to be the well-kown article of that name, knowing 
that it was not so, and intending to cheat the prosecutor by passing upon 
him a spurious article as the tru^ one, his conduct was equally 
fraudulent ”<^5) 


4603. The case is the same if the prisoner overstated the quantity 
of the goods sold by weight. The prisoner sold the 
Ov«Mtetmg Weight. prosecutrix a load of wls which he represented to 
•weig'h eighteen hundred weight, but which in fact 
Sleighed only fourteen hundred weight; it was held 
that the prisoner having overstated the quantity by four hundred weight 
more and having received its price for the same, was guilty of fraudulent 
representation. So Pdlock, C B., put the following case; “If the bar- 
gaining and selling being entirely over, goods were to be transferred from 
the seller to the buyer, upon payment of the price, and the seller were to 
go and demand pajTnent, and fraudulently name an amount different from 
that agreed on, and that false representation was for the purpose of 
obtaining money which was not in fact due for the goods, and the seller 
did thereby obtain it, he would be guilty of obtaining money by false 
pretences ”^'*1 Such a case is not unlike the case supposed by Jervis, 
C. J., who said: “ Supposing a person employed a man on a contract to 
do ditching at one shilling a yard; and the man came at the end of the 
week and said, ‘ I have done 5,000 yards,’ whereas he had only done 
1,000, and thereby gets the money, he is guilty of obtaining it by false 
pTetences.’’('7) 


4604. 


Showing 

Sample. 


A person who shows one sample and then sells goods of 
inferior quality guaranteeing them to be as per 
pniple, is clearly guilty of cheating For the sample 
is shown to induce consent to the rale and the 


(14) Jahn Afdley, X 2 Cox 23. 

(15) Dundas, (1853) 6 Co.x 380; Smith, 
D. & B 566. 

(r6) Sherwood, (1857) D & B. 251 
overruling contra in Read, 7 C. & P. 848, 


in which a lie told m trade was held to 
be exempt from punishment. 

(f7) Ragg, (i860) Bell C C 214; cf, 
per Bramwell, B., in Ridgway, (1862) 3 
F. & F, 838, 
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inferior goods are sold to make wrongful gam, which constitutes dishonesty 
In such cases, the disparity between the sample and the goods sold may 
be small, but if it makes a difference in their respective values, there is 
wrongful gam In England several cases have been decided in which the 
prisoner had sold cheese giving cheese of superior quality to taste, the 
difference between the sample and the goods sold being in one^ase one 
penny or two pence a pound/*^) in other cases the precise diffeience was 
not ascertained, but the result was held to be unaffected by it ^^9) 

4605. This offence may equally be committed by a person standing 
to another in a fiduciary relationship such as attorney and client So 
where the accused appeared as an attorney for the prosecutor before a 
Magistrate who fined the prosecutor £ 2 and whereupon the attorney went 
to the piosecutor’s wife and falsely assured her that the Magistrate had 
inflicted the same fine upon another person at the same time but had 
afterwards relented to reducing it to £ 1 on his offering it, and that he 
should try the same plan for the prosecutor if she gave him £ 1 and which 
she did, but the attorney misappropnated the money and never made the 
application he had promised It afterwards appeared that his story to 
the prosecutor’s wife was a myth, and it was held that the money was 
obtained by false pretence Such a case may arise where an attorney 
or pleader induces the client to part with his money on the pretext of 
requiring it to bribe the judge or pay in court-fees or for a like purpose 
in the course of his duties 

4606. On the other hand, where the accused described a certain plot 
of land as situated in a hollow ” on the faith of which the Commissioner 
sanctioned its sale at a lower rate The Magistrate found that his report 
though false was not dishonest, and thereupon his discharge was ultimately 
upheld, though no reference was made to the fact that the report relat- 
ed to immoveaWe property with which the offence has no concern 

4607. Mute Deception. — It is not necessary that the deception 
should be by the express words or visible representation, for it may be 
equally practised by conduct or implied in the transaction itself The 
accused delivered a cheque in payment of goods without informing the 
payee that he had no balance to his credit He was held guilty of thiS 
offence ^^ 3 ) The complainant had executed a sur-i-peshgi mortgage of his 
land in favour of the accused. He paid him the amount due thereon and 
asked him for the return of his security The accused returned a bond 
which the complainant repudiated as not his own, and who insisted upon 
the return of his lease As the accused -would not return it, he was prose- 
cuted for this offence and the lower Courts found that the complainant 
had not executed the bond which the accused had offered to return to him, 
that is, m any case the money was paid to disencumber the land, and that 
the accused dishonestly refused to return the mortgage-deed, upon which 
the High Court held that inasmuch as the accused gave the complainant 
to understand that he would return the mortgage-deed on receipt of the 
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